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To  the  Right  Honourable 

" LAWRENCE  Vifcount  HTDE 
of  KeneU'wortb.,  Baron  of  Wo'jton  Bajfet , 
Primier  Commiffioner  of  the  Treafury, 
Gentleman  of  His  Majefty ’s  Bed-Cham- 
ber, and  One  of  the  Lords  of  His  Maje- 
fty’s  moft  Honourable  Privy-Council 

And  to  the  Right  Honourable 

DANIEL  Lord  FINCH , Primier 
Commillioner  for  Executing  the  Office 
of  Lord  High  Admiral  of  England , and 
One  of  His  Majefty ’s  moft  Honourable 
Privy  ^Council. 

My  Lords, 

I Know  it  is  a thing  Sacred  to  IVritq  either  of 
Laws  or  HiJlorieSj  they  not  being  to  be  touched 
or  medledfut  with  an  upright  Mind  and  unde* 
filed  Hands  * (and  for  that  cdufe  their  Repo 3 
Jitories  of  Old  were  always  in  the  Sacred  Tre  a furies 
of  Trince* , or  in  the  Secret  Recejfes  of  Temples , as 
the  majl  undoubted  Securities  of  thofe  that  went  before 
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The  DEDICATION. 

and  the  firmefl  Guarantees  of  them  that  fhould  Sue * 
ceed)  yet  to  Eternize  (though  not  with  that  Terfetti- 
flion)  the  humble  ft  of  my  Service  to  Tour  Lordfhips, 
have  I pre  fumed  to  compile  and  confecrate  this  Naval 
TraA  of  the  Laws  to  your  Noble  TroteSion  : The 
Confederation  of  your  eminent  Virtues , not  only  by  de* 
feent  from  thofe  great  Tillars  of  Empire  and  Loyalty , 
Tour  Tredecejfors ; but  Tour  mofi  incomparable  and 
indefatigable  Induflry  and  Knowledge  in  matters  Tub' 
lick)  bath  rendered  Tou  not  only  ferviceable  to  the 
Crown,  but  truly  efleemed  in  the  Hearts  of  every  good 
and  upright  Man  : This  Nation  now  reapting  the 
mighty  Advantages  under  Tour  Influence , in  reference 
to  Commerce  and  Navigation , which  fhe  hath  fo  ma* 
ny  Ages  Laboured  for. 

Vouchfafe , befl  of  Friends , to  the  bejl  of  Kings, 
and  Good  of  bis  Teople , the  Acceptance  of  this  rude 
Sea~Skijf  from  the  meanefl  of  Tour  Servants , who , 
though  deficient  in  every  thing  that  mi^ht  contribute 
to  the  Terfettion  of  a Tiece  fit  for  fo  Noble  a Favour, 
yet  wants  he  not  a Heart  to  let  the  World  know  he  is. 

My  Lords, 

Your  Lordfliips 

Moll  humble  Servant 

r 

/ 

Charles  Molloy. 
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T O T H E 

READER. 

TH  E Wifdom  of  God  is  highly  to  be  ad- 
mired who  hath  not  endowed  the  other 
living  Creatures  with  that  Sovereign  Per- 
feftion  of  lYifdom , but  hath  fecured  and 
provided  for  them  by  natural  Muniments  from  Af- 
fault  and  Peril  and  other  Neceflities:  But  to  Man, 
he  formed  him  Naked  and  Frail,  becaufe  of  furnifh* 
ing  him  with  Wifdom,  Underftanding,  Memory 
and  Senfe  to  govern  his  A&ions,  endowing  him 
with  that  pious  Aflfe&ion  of  defiring  Society,  where- 
by one  is  inclined  to  Defend,  Love,  Cherifh  and  af- 
ford mutual  Aid  toeach  other : Nor  hath  he  in  no 
lefs  wonderful  manner  ( infinitely  tranfeending  all  nnsmim, 
humane  Wifdom  and  Underftanding  ) Created  the*'**  im- 
material World  to  be  Subfervient  to  his  Being  and 
Wellbeing:  Yet  without  human  Underftanding 
and  Reafon  did  he  not  build  a Ship,  raife  a Fort, 
make  Bread  or  Cloth ; but  thefe  came  to  pafs  only 
by  humane  Arts  and  Induftry,  in  which  by  the  Re- 
volutions of  the  Celeftial  Bodies, Times  and  Seafons, 

Materials  and  other  Necefiaries  are  brought  forth, 
by  the  Alteration  of  which  Men  in  their  proper  Sea- 
fons reap  the  Fruits  of  their  Labour ; fo  that  there 
is  no  Society,  * Nation,  Country  or  Kingdom  but  » Sftltcx  4.  Je 
ftands  in  need  of  another  : Hence  it  is  that  Men  “f 
knowing  each  others  Necefiaries,  are  invited  to*8, 

Traffick  and  Commerce  in  the  different  parts  and  im- 
menfities  of  this  vaft  World  to  fupply  each  others 
Neceflities,  and  adorn  the  Conveniencics  of  hu- 
mane Life. 
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ii  ' To  the  REAVER. 

And  as  God  hath  fo  ordered  this  wonderful  De- 
pcndance  of  his  Creatures  on  each  other,  fo  hath 
he  by  a Law  immutable  provided  a Rule  for  Men 
in  all  their  Aft  ions,  obliging  each  other  to  the  Per- 
formance of  that  which  is  right,  not  only  to  Ju- 
jyLf£'  uftVu ’^'ce *’  kut  bkewife  to  all  other  Moral  Virtues;  t 
n,  7, y.  g.  the  which  is  no  more  but  the  dictate  of  right  Reafon 
founded  in  the  Soul  of  Man,  j, hewing  the  neteffity  to 
be  in  fome  aft  by  its  convenience  and  difconvenience 
in  the  rational  Nature  of  Man , and  confequentjy  that 
it  is  either  forbidden  or  commanded  by  the  Author  of 
Nature , who  is  the  Eternal  Creator  of  all  things.  And 
as  God  hath  imprinted  this  univerfal  Law  in  the 
Minds  of  all  Men,  fo  hath  he  given  Men  Power 
(Society  being  admitted)  to  eftablilh  other  Laws 
which  proceed  from  the  Will,  the  which  is  drawn 
' from  the  Civil  Power,  that  is,  from  him  or  them 
that  Rule  the  Common-wealth  or  Society  of  Free- 
men united  for  their  common  Benefit,  (which  is 
called  the  Laws  of  Nations ) and  which  by  the  will 
of  all  or  many  Nations,  hath  received  force  to  o- 
jj  vifo 2.  blige,  and  is  ||  proved  by  a continued  ufe  and  Te- 
Connn-  54.4.  ftimony  of  Authentick  Memorials  of  Learned  or 
Skillful  Men. 

Now  by  the  Laws  of  Nature  every  Man  is  bound 
« Furm-m , to  profit  another  in  what  he  can*,  nor  is  the  fame 
fir,. tit. 22. 5 only  Lawful  but  Commendable;  fo  true  was  that 
sel1  S-  faying.  Nothing  is  more  Serviceable  to  Man  than  Man\\: 

afsi^exp^i  But  if  Man  (hall  negleft  this  immutable  Law  in  the 
II  Cicero  effic.  aiding  and  aflifiing  his  fellow  Citizen,  and  inquifc 
ir/’ r*"and  difpute  why  God  hath  laid  this  Neceffity  upon 
him ; and  when  Opportunity  gives  leave  to  take  the 
benefit  of  Wind  or  Tide,  (in  order  to  his  furnifh- 
ing  himfelf  or  Neighbour  with  thofe  things  that 
adorn  humane  Life)  to  difpute  the  Caufes  of  their 
Flux  and  Reflux,  and  how  they  Vary  and  Change ; 
he  not  only  offends  the  Laws  of  Nature^  but  af- 
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fames  a power  of  deftroying  Society,  and  confc- 
auently  becomes  (at  the  lead)  a willful  Tranfgref- 
lorof  the  Laws  of  Nations. 

And  though  the  Eternal  Power  hath  fo  Efta- 
blifhed  this  neceflity  in  Mankind,  that  every  man 
Ihould  ftand  in  need  of  another  man,  yet  fo  great 
a Providence  is  over  induftrious  men,  that  fcarce 
any  man  not  difabled  by  Nature  or  Accident, 

Sicknefs,  Impotency,  and  the  like,  but  by  his  in- 
duftry  and  pains  may  earn  more  than  would  fup- 
ply  his  neceflities  ; and  fo  much  as  any  man  gets  by 
being  truly  Induftrious  above  what  fupplies  his 
neceflities,  is  fo  much  beneficial  to  himfelf  and 
Family,  as  alfo  an  enriching  to  that  Kingdom  or 
State  where  he  refides : from  whence  it  is,  That 
all  Mankind  fprefent  or  to  come;  are  either  Tra- 
ders by  themfelves  or  others  j and  the  ends  de- 
figned  by  Trade  and  Commerce,  are  Strength, 

Wealth  and  Imployment  for  all  forts  of  People, 

( where  the  fame  doth  moft  flour  ilh;  the  end  * ten- 
ding  to  the  Advancement,  Opulency,  and  Great- 
neifs  of  fuch  a Kingdom  or  State. 

Conflantinople  fthe  Throne  once  of  Chriften-  Ann0 14^. 
dom)  having  beenfack’d  by  Mohomet  the  Second, 
became  a place  of  defolation  as  well  as  horror,  yet  0 

be  by  granting  a free  Trade  and  Religion,  foon 
after  repeopled  that  great  fbut  unhappy;  Spot. 

Nor  did  Silemus  tread  amifs  in  following  the 
fteps  of  his  Victorious  Predeceflor,  when,  having 
the  like  fuccefs  on  Taut  is  and  Grand  Cairo , he 
tranflated  the  Perftan  and  Egyptian  Artificers  and 
Traders  to  that  repeopled  City  , following  the 
Example  of  the  Roman  Virtues.  Nor  did  our 
Vidor ious  Third  Edward  deem  it  an  Act  un-  seti<  a’ 
befeeming  his  great  Wifdom,  when  he  brought  uEi^p  3 . • 
in  the  Walloons , whofe  Induftry  foon  Eftablifhed 
the  Woollen  Manufacture  , he  vouchfafing  to 
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give  no  lefs  a fecurity  for  the  enjoying  their  then 
granted  Immunities  and  Privileges,  than  his 
own  Royal  Perfon.  Nor  did  that  politick  Prin- 
* Vi,ienc"”.'  cefs  * (hut  her  Ears  from  embracing  the  Offer  of 
bttbt4ri,  1 c 68*.  thofe  diftreffed  Burgundians  ('after  the  Example  of 

her  Great  and  Royal  Predeceffor)  who  fought  re-  w 
J.E.  Matrt*.  fuge  in  her  Dominions  from  the  rigid  feventy  of 
Fijhr.  Beig.  the  long-bearded  Alva,  who  planting  themfelves 
ib‘ 3’  by  her  appointment  at  Norwich , Colchejler , Canter- 
bury, and  other  Towns,  have  of  thofe  places  (then 
only  habitations  for  Beggars)  raifed  them  now  in 
competition  with  (if  not  excelling)  all,  or  molt  of 
the  Cities  in  England ■,  for  Riches,  Plenty,  and 
Trade.  Nor  need  we  run  into  the  Hiftory  of 
earlier  Times  to  give  an  account  of  the  many  King- 
doms and  States  that  have  rifen  by  Induitry  and 
Commerce  , ’tis  enough  if  we  call  our  Eyes  on 
our  Neighbour  the  Hollander , a place  by  relation 
of  Orteltus , not  much  bigger  than  Tork-fbire, 
and  fuch  a Spot,  as  if  God  had  refer ved  it  as  a place 
only  to  dig  Turf  out  of,  for  the  accomodating 
thofe  Countries  wherein  he  hoards  up  the  miferies 
of  Winter,  it  affording  naturally  not  any  one  Com- 
modity of  ufe,  yet  by  Commerce  and  Trade  (the 
Daughters  of  Induitry)  it  is  now  become  the 
Store- houfe  of  all  thofe  Merchandizes  that  may 
be  colle&ed  from  the  riling  to  the  Setting  of  the 
Sun,  and  gives  thofe  People  a Name  as  large  and 
high  as  the  greateft  Monarch  this  day  on  Earth : 
Nor  need  we  pafs  out  of  Chrifteodom  to  find  Ex- 
amples of  the  like,  when  Venice , Genoua , Lubeck, 
Embden,  and  the  reft  of  the  Hanfiatick  Towns  ( once  ■ 
the  Marts  of  the  World,  till  Sloth,  Luxury,  and 
Ambition  got  within  their  Walls,  and  drove  it  to 
Ports  of  Induftry ) that  have  lince  kift  and  em- 
brac  d it,  the  which  this  Me,  by  the  Influence  of 
his  Royal  Majefty  flath  bqeu  no  fmall  fharer  in. 

Hence 
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Hencb  it  is,  that  Trade  and  Commerce  are  now 
become  the  only  Objeft  and  Care  of  all  Prices 
and  Potentates,  its  Dominion  not  being  acquired 
by  the  ruful  Face  of  War,  whofe  Footrteps  leave 
behind  them  the  deep  Impreffion  of  Mifery,  Deva- 
luation and  Poverty,  they  knowing  the  return  of 
Commerce  is  Riches,  and  Plenty  of  all  things  con- 
ducing to  the  benefit  of  human.  Life,  and  fortifying 
their  Countries  with  Reputation  and  Strength. 

It  was  Trade  that  gave  occafion  to  the  bringing  A”vo 
oi  thofe  mighty  Fleets  to  Sea,  as  if  God  had  left  it 1 /2’ 
to  them  to  decide  by  force  (wherein  no  Age  or 
Time  can  witnels  the  like)  the  Empire  of  the 
World : Hence  it  was,  (the  advantages  being  found 
which  arife  by  Commerce)  that  Navigation  got  its 
birth  into  the  World,  reducing  the  feveral  Nations 
on  the  Earth  by  that  means  to  be  even  as  one  Com- 
mon Family ; and  when  in  this  Ifle  we  were  even 
in  the  ftate  of  Canibals,  it  brought  in  a People 
that  inftrucled  us  in  Arts,  Policies  and  Manners, CambJm. 
and  taught  us  Actions  no  lefs  virtuous  than  thofe 
themfelves  followed ; And  although  long  and  diffi- 
cult it  was  before  that  Mighty  People  could  be 
brought  over  to  Iwvc  thoughts  oi  the 
arifing  from  Commerce  and  N&vig&ticn  (they  only 
propounding  to  themfelves  Blood,  Slaughter,  Con-  i!b. 
queft,  the  Riches  and  Spoils  of  Nations;)  but 
when  they  entred  into  the  Carthaginian*  War,  a 
quarrel  with  a People  not  worth  the  oppofition  of  a T^ough  tl  ey 
Tribune  fas  they  thought)  but  finding  that  neither  ftrated 
Tribune  nor  Confuly  no  nor  the  Flower  of  the  Ro  and  7^ 
man  Army  was  able  to  withfland  &hem,  or  to  pre-  . 

vent  the  Invafion  of  their  Country,  and  then  in  Coih-g*™ his 
the  very  bowels  of  the  fame,  put  it  to  the  Que- 
ftion,  Rome  or  Carthage  Miftrefs  of  the  World  ;fcrve5‘ 
they  began  to  confider  whence  and  from  what 
caufes  thofe  unknown  Africans  fhould  withftand 
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the  Confcript  Fathers  and  power  of  Rome , and 
fhould  dare  to  difpute  with  thofe  that  had  led  fo 
many  Captivated  Kings  in  Triumph,  and  brought 
fo  many  Haughty  Nations  to  truckle  under  their 
Vi&orious  Eagles,  at  laft  they  found  it  was  Com- 
merce and  Navigation  that  gave  power  and  force  v. 
to  that  mighty  People ; then  it  was  that  Rome  be- 
gan to  know  that  Rome  could  not  be  Rome  without 
a Naval  Force  ; the  which  and  to  redeem  their 
bleeding  Honour,  they  foon  haftned  and  equipt , 
great  as  their  Competitors;  afterwards  Argentum 
being  won,  Carthage  became  no  more  impreg- 
nable , after  which  with  Peace  they  plowed  the 
♦Now  the  im-  Neighbouring  Srreights  to  Tinges,  * Gades,  and  the 
porcant  city  [jercuieAn  Streights  ; nor  could  any  thing  be  too 
o airier,  difficult  afterwards,  till  they  arriv’d  on  the  British 
Shore,  where  beholding  her  ample  Bays,  Harbours, 
Rivers,  Shores  and  Stations  (the  Jewels  and  Orna- 
ments of  that  Spot,  and  having  made  a Conqueft 
of  the  fame  ) they  foon  cultivated  into  our  rude 
Natures  the  Spirit  of  Commerce , teaching  and  inftru- 
Cting  us  in  thofe  polite  ways  that  fortifie  a King- 
dom by  Naval  Force,  as  the  Standard  and  undenia- 
ble Marks  of  Empire , and  by  aiding  and  teaching  us 
in  the  driving  on  a continued  and  peaceable  TraCl 
* of  Commerce,  we  have  fathom’d  the  unknown  Depth 
of  the  Indian  Shores,  uniting, as  it  were,  Extremes, 
made  the  Poles  to  kifs  each  other, teaching  us  there- 
by, that  it  was  not  the  vaft  Immenfities  of  Earth 
that  created  Empire,  but  Scituation  accompanied 
with  Indu(lry,  Commerce  and  Navigation , that  would 
enable  a People  to  give  Laws  to  the  World  : In 
the  purfuit  of  whofe  Virtues,  this  Nation  hath  not 
been  wanting,  and  of  following  their  great  Dire- 
ctions in  the  enlarging  our  Fleets ; for  they,  when 
they  advanced  their  Eagles  on  the  Britifb  Shore 
found  us  not  then  without  Ships  of  Force , time 

found , 
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having  not  been  fo  envious  to  this  Ifland,  as  to  eat 
out  thofe  Records  wherein  mention  is  made  * that 
the  Britains  accompanied  the  Cymbrians  and  Cauls  *strda,lib.'i. 
in  their  memorable  Expedition  to  Greece,  long  be- 
fore the  Incarnation  of  the  Worlds  Saviour  ; and 
, it  was  from  that  Center  that  the  mighty  C^f.xr  firffc 
drew  his  Line,  and  took  thoughts  of  flowing  the  * 

Ocean  to  find  out  that  Warlike  People  to  face  his 
Viftorious  Legions,  when,  having  Landed,  and 
finding  a place  adorned  by  Nature  beyond  any 
thing  that  could  be  called  grear,  taught  us  to  main- 
tain the  Superiority  of  Dominion,  that  no  neigh- 
bouring Nation  fhould  frequent  our  peaceable 
Shores,  and  thofe  Merchants  that  came,  afligned  > 

them  places  to  drive  their  Commerce  and  Tranick,^,,/,  Town 
jealous  that  any  Neighbouring  Rival  fhould  krtV^ear  nr  mouth 
Ms  beloved  Britannia  but  a Roman , and  for  whofo^offNeigh* 
he  fetcht  fo  long  and  tedious  a March ; thus  in  ourbouringMer- 
Infancy  teaching  us  both  Defence  and  Commerce,chants‘ 

And  when  that  mighty  Empire  began  to  decline, 
and  thofe  remaining  Romans  began  to  moulter  and  , 

mix  among  the  Natives,  and  to  become  as  one 
People  again,  then  Sloth,  Luxury  and  Idlenefs  (the 
fore-runners  of  ruin)  invaded  our  Shores  by  a 
fatal  ftupidity,  itfuffered  our  floating  Cables  (Bul- 
warks of  the  Kingdom)  to  rot  io  their  neglected 
Brine,  and  our  Ports  to  be  furveyed  by  Foreign 
People  ; which  fupine  negligence  foon  fubjefted  us 
a prey  to  our  ambitious  Neighbours,  whonofooner 
fuiifhed  their  Conqucft,  and  fheath’d  their  devou- 
ring Swords,  but  each  (as  if  infpired  by  the  very 
Genius  of  the  place ) equipt  out  Fleets  grear  as  their 
Competitors,  to  fecure  what  they  had  fo  dearly  rum  kgibuiy 
won,  of  whom  Story  makes  mention  of  the  mighty '\ri”rn°£ 
Arthur , no  lefs  famous  in  his  Warlike  Atchieve-f  ’ 

ments,  than  in  leading  his  Squadrons  as  far  as  Ice- 
land, bringing  thofe 


sort  Hern  reopie  to  pay  o- 
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beyfanrc  to  his  Viftorious  Standard,  and  acknow- 
ledge him  as  their  Supreara  Lord,  even  from  the 
Brittifb , to  the  Ruffian  TraQs,  and  by  him  left  to 
the  famous  Edgar  *,  who  no  fooner  found  his  un- 
asd^after^  doubted  Right,  but  refolved  to  vindicate  that  Do 
wards  confir-  minion  which  his  Royal  Predeceffor  had  with  lo  ^ 
5512,  co a-  much  Glory  acquired,  and  with  fo  great  Care  com- 
queror.  > municated  and  remitted  down  to  his  SuccefTor : 
MarcciMfum  With  no  Jefs  a number  than  Four  hundred  Sail  of 
m.  2.<ap.  the  Ships  did  that  mighty  Prince  at  once  cover  the 
10,  to  the  i6.  Neighbouring  Ocean,  making  them  the  Portcullis 
of  this  Ifle  and  the  adjacent  Seas,  by  which  he  vin- 
dicated his  Dominions  on  the  Waters,  and  gave 
Laws  in  the  Chambers  of  his  Empire : Nor  did  his 
Succeffors  Canutus,  (whom  Record  makes  mention, 
tfyat  having  laid  that  ancient  Tribute,  called  Dane- 
geld , for  the  guarding  of  the  Seas,  and  Sovereignty 
of  them,  was  Emblematically  expreft,  fitting  on  the 
Shore  in  his  Royal  Chair,while  the  Sea  was  flowing, 
Katth  wflm.  fpeaking,  me*  fcitiomjJ  csf,  0 tma  in  qua 

Anrt°  1035.  feDeO  eft,  0C.)  Egbert,  Jlthred , Ethelfred , forget 
seid^s  Mare  the  Aflertion  of  their  great  Predeceffors  Dominion 
ciaufum,  lib.  and  Sovereignty  of  the  fame,  under  no  lower  a ftile, 

2>  “•  than  &upzfini  anD  ©obernout*  of  the 

£>cean,  furtounhfng  the  never  fo 

much  as  conteftedby  any  Nation  whatsoever,  un- 
lefs  by  thofe  that  attempted  the  Conqueft  of  the 
entire  Emp:re,  in  which  that  became  fubjett  to 
Fate  as  well  as  the  other  of  the  Land:  Nor  did 
the  fucceeding  Princes  alfo  of  the  Norman  Race 
ftart  or  wave  that  mighty  advantage  in  their  fuc- 
ceflive  Claims,  and  maintaining  their  Right  to  the  • 
adjacent  Sea ; as  appeared  not  long  after,  by  that 
famous  Accord,  made  between  Edward  the  Firft, 

* cole  4.  lift.  and  the  French  King  Philip  the  Fair,  calling  * him 
*■ I4a*  t0  an  accouut  for  Piraces  committed  within  the 
Brit  iff  Seas,  the  Subnwffion  of  the  Flemings  in 
' open 
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open  Parliament  in  the  Second  Edwards  Reign ; 

and  the  Honour  or  Duti  of  the  Flag,  which  the 

politick  King  John  had  above  Four  hundred  Years 

iince  challenged  by  that  memorable  Ordinance  at 

Hall  mg  f there  decreed  to  take  place  univerfally,+  Lrzrs 

not  barely  as  a ClMUtP,  but  as  a lHtgfit,  to  bcp^/^gri 

paid  cum  debit  a reverent  ia,  and  Perfons  refufing,  to  Reg»  jobm.x. 

De  affaulted  and  taken  as  Enemies ; the  fame  not 
only  to  be  paid  to  whole  Eleets  bearing  the  Royal 
Standard,  but  to  thofe  Ships  of  Privilege  that 
wear  the  Princes  Enfigns  or  Colours  of  Service: 

Nor  was  this  barely  a Decree  written,  but  nobly 
aflerted  by  a Fleet  of  no  lefs  than  500  Sail  in  a 
Voyage  Royal  of  his,  wherein  he  failed  for  Ireland, 
in  his  way,  commanding  all  Veflels  which  he  met  in 
the  Eight  circumfluent  Seas  to  pay  that  Duty,  and 
Acknowledgment.  Nor  was  the  Third  Edward. 
flow  in  following  the  fteps  of  his  wife  Predeceffors, 
when  he  equigt  out  a Fleet  of  no  lefs  than  700, 

(though  on  another  occafion,!  with  200  of  which 
he  vanquifhed  a Fleet  of  twice  the  number  before 
Calice,  to  the  Lofs  of  30000  French.  Nor  did 
our  Victorious  Conquerour  of  the  Sepulcher  the 
Great  Richard,  in  his  Return  from  the  Holy  Land 
want  a Navy  Royal  to  artend  him  home,  by  the 
force  of  which,  he  took,  and  deftroyed  near  100 
more  Ships  of  the  French.  And  look  we  but  into 
the  mighty  Aftions  of  the  fucceeding  Princes,  we 
lhall  find  that  all  that  ever  defigned  Empire  were 
zealous  in  the  Encouragement  of  Navigation,!ook-  . 

ing  on  that  Axiom  as  undeniable,  * Qjti  Mare  te-)t 
net , eum  necejfe  ejfe  rerum  potiri , and  that  without 
which  the  Brittjp  Sovereignty  is  but  an  empty  Ti- 
tle. 

Nor  ought  alone  the  Praifes  of  thofe  great  Mo- 
narchs,  whofe  mighty  care  had  always  been  to 
preferve  the  Reputation  of  their  Empire  in  their 

Ma- 
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Maritime  Preparations,  to  be  remembred  ; but  alfo 
thofe  of  our  Inhabitants,  who  always  have  been  as 
induftrious  to  follow  the  Encouragement  of  thofe 
Princes  under  whom  they  flourifh'd,  and  who  with 
• no  lefs  Glory  and  timely  application  in  Traffick, 
did  conftantly  follow  the  Examples  of  thofe  of 
Genoa,  Portugal , Spaniards,  Cafiilians  and  Vene- 
tians, whofe  Fame  in  matters  of  Commerce  ought 
to  be  inrolled  in  Letters  of  Gold,  fince  the  Ages 
to  come,  as  well  as  prefent,  having  been  doubly 
obliged  to  their  Memory,  the  third  of  which  ma- 
bufrcfi-king  ufe  °f  a difcontented  Native  of  this  Ifle,  the 
dent’atGe»04.  Famous  Cotkmbus  who,  prompted  by  that  Genius 
that  naturally  follows  a Native  wife  Man,  difco- 
vered  a New  World,  in  whofe  Expedition  he  fa- 
thomed unknown  Paths, and  dete&ed  the  Anttllus, 
Cuba  and  Jumaca,  &c.  and  the  Terra  Firma  of  the 
American  Shore,  who  taking  his  Conje&ures  from 
the  fpiring  of  certain  Winds  from  the  Weftern 
Points  by  ftrong  impulfe,  accompanied  wirii  that 
Philofophy  he  attained  to,  concluded  fomc  Con- 
f Hen.  7.  tinent  muft  needs  be  hid,  in  thofe  unknown  Parts ; 

his  Service  being  firft  offered  to  his  Prince,  f and 
CHi^u. ' ^’refufed,  he  was  foon  after  entertained,  purely  on 
the  Faith,  of  that  Noble  Princefs  Ifabella  of  Spain, 
who  for  17000  Crowns  (for  which  fhe  engaged 
her  Jewels)  received  -not  long  after,  as  many  Tuns 
ofTreafure,  and  to  her  Husband's  own  ufe,  in 
Eight  or  Nine  Years  time  came  above  Fifteen  Hun- 
dred  Thoufand  of  Silver,  and  Three  Hundred 
and  Sixty  Tuns  of  Gold.  Thus  Ingenuity  encou- 
raged, though  in  on  fingle  Perfon,  hath  occafioned 
Wonders,  and  from  a imall  Kingdom  (as  Spain) 
it  hath  fince  raifed  its  Head,  in  a condition  of  bring- 
ing all  thofe  many  Kingdoms,  and  vaft  Immenfities 
ef  Earth,  which  they  polfefs  under  their  Protedion ; 

an 
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putting  them  once  on  thoughts  of  no  lefs  than 
an  £fl£)on&ttt)y  : We  need  only  mention 

Sebaftion  Chabot'z  Native  of  Brijiol , who  d ifcover- 
ed  Florida , and  the  Shores  of  'Virginia,  dedicated  to 
■ ' that  Virgin  Princefs  Elizabeth ; Thorn,  Elliot, Owen, 
Chyned,  Harvkins,  Cavendifb,  Farbifher,  Davis,  Stad- 
fon,  Raleigh,  and  the  incomparable  Dra.bg,  w ho 
was  the  hrft  ('agreed  univerfally)  of  any  Mortal 
to  whom  God  vouchfafed  the  ftupendious  Atchiev- 
ment  of  incompafling  not  this  New  Worild  alone, 
but  New  and  Old  together,  twice  embracetl  by  that 
mighty  Man,  who  firft  makirfg  up  to  N ombre  de 
Dios,  got  fight  (with  Tears  of  Joy)  of  tl  le  South- 
ern Seas,  the  which  in  Five  Years  after,  he  accom- 
plifhed)  palling  through  the  Magellan  Stre.ights  to- 
wards the  other  Indies, and  doubling  the  famousPro- 
raontory,  he  circumnavigated  the  whole  Earth. 

Nor  ought  that  truly  worthy  Captain  Sir  John 
Varbortugh  be  precluded  from  having  plaice  after 
the  mighty  Drake,  he  having  not  long  fince  pafled 
and  repaffed  the  Magellan  S freights,  by  which  that 
worthy  Perfon,  hath  performed  that  Achievement, 
which  was  never  yet  done  by  any  Mortal  before. 
To  reckon  up  the  particular  Aftions  of  John  Oxen- 
ham  (a  fharer  in  that  mighty  performance  oi  Drake ) 
of  his  drawing  his  Veflel  up  to  Land,  and  covering 
the  fame  with  Boughs,  pafied  the  unknown  Paths 
of  Land  from  Nombre  de  Dios  to  the  South  Sea, 
and  there  building  a Pinnace,  enters  the  Ifle  of 
Purls,  and  from  the  Spaniards  takes  a Trcafure 
almoft  beyond  credit ; of  the  undcfatigable  Dili- 
gence of  Willoughby,  Burroughs,  Chanceler,  Button , 
Baffin,  Furbifber,  James  Middleton,  Gilbert  Cum- 
berland, who  plowed  up  the  Nortb-Eaft  and  North • 
Weft  Catbaian  and  China  PalTagc oi  Jones  and  Smith , 
whofe  Fortune  and  Cpurage  was  great  in  thofe 
Parts  \ of  Poole , who  found  out  the  Whale  Fifh- 
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ing ; of  Captain  Bennet  the  firft  Difcoverer  of  Cher - 
ry-land ; Gill tm  and  of  Pett,  and  Jackman  that  paf- 
fed  the  Vaigates,  Scythian  Ices,  and  the  River  of 
Oh,  as  far  as  Nova  %embla ; nor  of  the  Famous  Da- 
vies and  Wood,  who  had  penetrated  to  86  Degrees  ^ 
of  Latitude,  and  almoft  fet  their  Feet  on  the  No * 
them  Pole,  and  for  truly  valiant  the  Famous  Monk, 
Blake  y Lamfon , Mines , Sandmtch,  OJfery , and  the 
never  to  be  forgotten  Spragg , and  living  his  Royal 
Highnels  TorP s Victorious  Duke,  and  the  brave 
Rupert , Men  whofe  Courage  and  Glorious  Actions 
as  well  in  Battles  as  in  "the  atchieving  of  Difcove- 
ries,  and  pointing  out  to  places  for  an  immenfe 
Improvement  in  Navigation  and  Commerce, ought 
to  be  inrolled  in  the  Temple  of  Fame  as  Monu- 
ments to  fucceeding  Ages,  of  their  mighty  and  la- 
borious Travails  and  Induftry.  The  confiderati- 
on  of  all  which  gave  fome  fparks  of  Encourage- 
ment to  the  Writing  the  enfuing  TraCt,  efpecially 
when  reflecting,  that  among  all  Nations,  there  is 
a Common  Law  which  governs  the  mighty  thing 
of  Navigation  and  Commerce ; I had  fome  Impul- 
fes  more  than  ordinary  to  induce  me  to  the  fame, 
efpecially  at  a time , when  Navigation  and  Com- 
merce were  never  (from  the  Erection  by  Divine 
InftinCt  that  mighty  Prototype,  the  Ark  to  this 
prefent  Age;  in  greater  Efteem  than  now,  and  by 
which  we  have  found  vaft  and  great  Eafementsand 
Difcharecs  from  thofe  Royal  and  juft  Rights  and 
Dues  which  now  and  of  Old  were  juftly  due  to 
thofe  that  Govern’d  this  Empire ; therefore  ought 
by  all  ways  and  means  to  be  fortifyed  and  encou- 
raged, be  it  by  whatfoever  Art,  Science  or  thing 
that  does  in  the  Ieaft  point  out  towards  the  fame. 
Nor  was  it  then  wanting  in  Thoughts  to  promote 
and  incite  the  Profeffors  of  the  Law,  railing  and 
ftirring  up  their  Genius  to  the  advancement  of  the 

Law* 
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Law  in  this  point;  and  though  I believe  many 
have  wilht  that  fuch  a thing  might  be,  yet  none 
that  I can  find  have  ever  yet  attempted  the  fame; 
nor  is  it  poflible,  unlefs  thofe  things  which  are  by 
Law  conjltiuted  and  known,  be  rightly  feparated 
from  thofe  that  arc  natural , for  natural  Law  is 
immutably  and  always  the  fame,  therefore  may 
eafily  be  colle&ed  into  Art.  But  tilings  that  come 
from  Conftitution,  becaufe  they  often  vary  and 
change,  and  are  divers  in  divers  Places,  are  put 
without  Art,  as  other  Precepts  of  Laws  pofitive 
or  municipal ; hence  it  was  that  the  Conftitutions 
and  Laws  of  Rhodes , for  their  Juft  ice  and  Equity, 
got  footing  amongft  the  Romans  as  well  as  amongit 
other  the  bordering  People  on  the  Mediterranean , 
Rhodiorum  ufq\  rerum  memortam  difciplina?  Navalis  Mmil.procrxt', 
& gloria  remanfit ; yet  when  they,  as  well  as  the  Le*‘ 
Romans , becaufe  fubje£t  to  Fate,  they  then  re- 
mained only  as  examples  of  Juftice  and  Reafon  for 
others  to  imitate  and  follow ; An  obfe- 
quious  Adorer  of  which  was  the  great  And  M-  Serjeant  Cath  mnft 
7 •fiiff",  whocaufed  them  to  be  in- 

lerted  into  the  Civil  Law;  and  though  Law  reduced  into  one,  and 
they  obtained  a place  amongft  others  thef  are  not  now  two  Laws, 

ot  the  Ancient  Romans  as  well  as  the  pcriai,  but  anty  one,  that  is. 

Modern,  yet  have  they  not  all  received  the  imperial.  vw<?imRead- 

by  cuftom  fuch  a force  as  may  make  £§,°"  3s$f“te  o!  Sewer* 

them  Laws,  but  remain  only  as  they 

have  the  Authority  in  fhew  of  reafon,  which  binds 

not  always  alike,  but  varies  according  to  circum- 

ftances  or  Time,  Place,  State,  Age,  and  what  other 

conveniences  or  inconveniences  meets  with  it ; nor 

have  thofe  Laws,  inftituted  at  Oleron,  obtained  any 

other  or  greater  force  than  thofe  of  The  Articles  of  Enquiry  annex- 

Rodes  or  Imperial*  conlidered  only  e^sothem  ioi2»d.  3.  The  in- 

from  the  reafon  the  which  are  not  be-  3^°“  f7 v Stan^of  Enqul- 
come  Laws  by  any  particular  Cuft  m ry  tranflaced  by  n^hm. 
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or  Conftitution,  but,  only  eftcemed  and  valued  by 
the  reafons  found  in  them,  and  applied  to  the  cafe 
emergent. 

Tistrue,  that  in  Rome  and  fome  other  parts  of 
Italy  and  Germany,  and  the  Kingdom  of  Portugal 
in  all  t ho fe cafes  wherein  the  municipal  Ordinance^ 
of  thole  Countries  have  fail’d  in  providing,  the, 
Imperial  Laws  (if  the  cafe  be  fucli  as  that  it  non 
Xragtta  peccado,  or  be  not  fpiritual)  is  there  mad© 
of  force;  but  there  is  no  other  Nation,  State  or 
Repubhck  can  be  named  where  any  part  of  the. 
Body  of  thofe  Imperial  Laws  hath  obtained  thp 
juft  force  of  a Law,  otherwife  thanas  Cuftom  hath 
particularly  induced  it;  and  where  no  fuch  fetled 
Cullom  hath  made  it  a Law,  there  it  hath  force 
only  according  to  the  ftrength  of  Reafon  and  Cir- 
cumftancc  joyned  with  it,  or  as  it  Shews  the  OpL 
nion  and  Judgment  of  thofe  that  made  it,  but  not 
at  all  as  if  it  had  any  commanding  Power  of  Obe- 
dience, that  is,  valet  pro  ratione , non  pro  inducio jure 
Honour ratione.  quantum  Reges,  Dynajin  cr  Republic, t 
t.  c.y.  nit,  intra  potejlatis  Juat  fines  valert  patiuntur  : And  for 
Spain  it  is  obferved,  Htjpani  duplex  habent  Jusfblum 
Canonicurn  fcilicet  ££  Regium ; Civile enim  (mcan- 
. ning  the  Imperial  Laws)  non  habet  vim  Legis,fed ra- 
tions. And  fince  this  Kingdom  as  well  as  molt 
others,  being  free  from  all  Subjection  to  the  Empire, 
having  conftituted  or  known  Law  of  its  own, 
excludes  all  Imperial  Power  and  Laws,  otherwife 
than  as  Cuftom:  hath  varioufly  made  fome  admif- 
fion,  I applyed  my  felf  to  the  Collection  of  fuch 
matters,  according  to  my  inconfiderable  Judg- 
ment, as  are  either  conftituted  by  the  Supream 
Authority  of  the  Three  Eftates,  or  that  which 
hath  in  fome  meafure  obtained  by  continued  Cu- 
ftom the  force  of  Law  in  reference  to  matters  Ma- 
ritime 
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ritimc  and  of  Commerce  as  well  in  Cafes  pub'ick 
as  private. 

By  the  fird  part  of  which  I thought  it  necelfary,  v 
fmee  nature  by  Traffick  hath  made  usal!  Kinftncn, 
to  confider  and  examine  upon  wliat  Grounds,  and 
5 hi  what  manner  Commerce  was  fird  procured  and 
edablifhed,  which  is  by  the  Laws  of  Leagues,  Em* 
bailies,  and  the  like,  which  is  a thing  lit  to  he 
known;  fo  likewife  of  what  may  interrupt  the 
fame,  and  likewife  of  thofe  that  have  any  reference 
to  Seafairing  Caufes  in  Matters  Civil. 

In  the  profecution  of  this  Work,  I have  taken 
care  to  refer  thofe  things,  which  pertain  to  the Laws 
of  Nature y unto  Notions  fo  certain,  that  no  Man, 
without  offering  of  Violence  to  himfelf,  may  deny 
them;  and  to  afeertain  the  Truth  of  fuel),  I have 
ufed  the  Teffimonies  of  fuch  Authority  fas  in  my 
weak  Judgment  are  of  Credit  to  evince  the  fame) 
and  as  to  that  Law,  which  we  call  the  Law  of  Will, 
or  Common  Confent  or  the  Law  of  Nations,  for 
that  which  cannot  by  fure  confequence  be  deduced 
out  of  fure  Principles,  and  yet  appears  every  where 
°hferved,muft  deeds  have  its  rife  from  free  Will, and 
confent,  which  is  that  which  is  called  the  Law  of 
Nations;  both  which  fas  much  as  poflible)  hath 
been  endeavoured  to  be  kept  afunder  where  the 
matter  hath  required  it.  And  for  the  Civil  Law, 

I have  afeertained  the  feveral  Authorities  which  I 
have  made  ufe  ofr  that  is,  of  the  Romans,  into 
three  forts,  the  Pandects,  the  Code  of  Tbeodofms 
and  ffujlinian,  the  Novel  Conjlitutions , and  thefe 
mod  excellent  Jurifconfults  that  have  by  their  pro- 
foundnefs  of  Judgment  illudrated  the  obfeure 
Paths  of  the  fame  Law ; the  third  thofe  mod  excel- 
lent Perlons  who  joyned  Policy  to  Law,  as  Gro- 
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tins,  Raleigh,  Bacon , Selden , and  the  like.  Of  0- 
tiier  Pieces,  that  of  Sbarflius,  Entituled,  Leges  Nt* 
vales  Rhodiorum  & felefl*  Rhodiorum , Petrus  Pekius , 
the  Zealander,  Loewi  us,  Vinins,  that  of  Oleron  col- 
levied  by  Garafus  alias  Ferrand , and  Clertack. 

As  to  thofe  Matters  that  have  pafled  the  Pikes  4 
at  the  Common  Law,  I have  as  carefully  as  poflible 
referred  to  their  levcjral  Authorities.  In  the  whole 
Work  I have  no  where  medled  with  the  Admiralty 
or  its  Jurifdiflion  (unlefs  by  the  by,  asincidently 
falling  in  with  other  Mattersjknowing  well  that  it 
. would  have  been  impertinent  and  faw- 

Tt  is  called  Imperium,  be-  - r ^ c t 

C3U re  it  proceeds  from  the  cy  in  me  to  enter  into  the  debate  of  Im- 

Amhority  of  the  Judge,  and  per:  urn  merum,  Imperium  mixtum,  Jurif- 
!,n0trheTaratnyy',i6ht  inhcrcBt  Mio  fmplex,  and  the  like,  and  of  the 
Leg,  t.  §.  jeConfl.  Frincip.  bounding  out  of  Jurifditt ions , which 
73’  m ‘e  *n  Effed  tends  to  queftion  the  Govern- 
j ment  » and  trip  up  the  Power  that 

gives  Laws  and  Protection  to  us,  fince  all  that 
can  be  faid,  as  well  on  the  one  Side,  as  the  other ; 
hath  been  fo  fully  atd  Learnedly  handled  and  treat- 
ed of  by  feveral  worthy  Pcrfons,  (that  have  indeed 
faid  all  that  can  be  fa  id)  but  more-efpecially  in 
that  Famous  Difputc  not  lotjg  fince  before  His  Sa- 
cred Majefty  in  Council,  where  all  the  moft  Ela- 
borate and  Ingenious  Reafons  that  could  be  drawn 
by  the  Skil  of  a Learned  Civilian,  were  there  af- 
ferted  in  vindicating  the  Admiralties  JurifdiClion, 
by  the  Judge  of  the  fame,  Sir  Leoline  Jenkens , in 
anfwerof  whom  was  produced  that  <|5?£At  <£>00& 
09atl  the'  Lord  Chief  Juftice  Hales,  Who  as  well 
by  Law  pofitive  as  other  his  great  Reafons,  foon 
put  a Period  to  that  Queftion,  which  during  his 
Days  flept,  and  it  may  modeftly  be  prefumed  will 
hardly  (if  ever)  be  awaked. 
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He  that  hath  never  fo  little  to  do  with  the  Com- 
pafs,  though  he  fits  ftill  in  his  place,  does  as  much 
or  more  then  all  the  other  negeflary  noife  in  the 
Ship  5 the  comparifon  is  cjuit  of  Arrogance,  for  it 
holdeth  in  the  Defign,  it  is  not  meant  of  the  Per- 
2 formance. 

‘ And  though  I well  know,  That  thofc  that  fpend 
their  time  in  brewing  of  iBooks,  are  by  Seme*  com* 
pared  to  petty  Painters,  that*bufie  themfelves  in 
copying  out  Originals,  having  this  half  Verle  of 
Hordce  often  thrown  in  their  Teeth, 

. 0 imUtorest (crvtm  fecus  ! 

Yet  I have  this  Hope  left,  That  my  Faults  and 
Flaws,  like  thofe  found  in  the  Cuts  of  Diamonds, 
may  at  this  time  the  eafier  efcape  under  the  excel- 
lency of  their  Subjeft,  or  at  leaft  under  that  of 
your  Charity. 


Charles  Malloy. 

» 
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Chap.  I. 

flDf  30ominion  o?  l&zopertp  fit  general?  anD  of 
• tlje  Caufejj  changing  t&e  fame  bp  mat. 


Of  Dominion  in  tbe  Primitive 
ft  ate  of  Mm. 

II.  That  fucb  a Dominion  tmivtrfal 
might  have  continued 

IW. Oftbe  caufes  changing  the  fame. 

IV.  Of  things  excepted  tacitly  by 
tbe  Law  of  Dominion. 

V.  Of  Property  where  the  fame 
may  be  chanted  atainfl  the  own. 
cr  by  War. 

VI.  Of  Publick  Warfolemn  or  left 
fokmn. 

VII.  Solemn  War,  by  whom  to  be 
undertaken. 

VIII.  Of  an  editable  Interpretati- 
on of  the  fame  in  cafes  of  necejjity. 

IX.  Of  War  by  tbe  Laws  of  Eng- 
land. 

X.  That  fuftke  is  tbe  very  Bafts 
thitmuft  fuppon  a War. 

XI.  fufiice  wbat,and  whether  War 
it  Juftifiable  by  tbe  Laws  of  Na- 
ture to  prcfervc  the  fame. 

XU.  Of  War,  and  of  the  Ships  and 
Goods  of  an  Enemy,  where  tbe 
Property  it  changed  by  tbe  Laws 
of  Nature  and  of  Nations. 

XIII.  Where  tbe  Property  of  Goods 
taken  from  an  Enemy  it  qualified 
by  tbe  Law  Civil. 

XIV.  Of  Reftitution  where  the  fame 
by  Law  may  be  of  Goods  or  Mtr- 
cbandife  acquired  in  War. 

XV.  of  Reftitution  ex  gratia  made 
by  the  Sovereign  of  him  whofc 
Ships  are  loft, and  regained  afser- 
wards  in  Battel  by  Ships  of  War, 
and  of  the  like  by  Prinets  or  Re- 
pubUcks  in  amity. 


XVI.  Of  tbe  ajfaulting  an  Enemy 
in  the  Ports  or  havens  of  Na- 
tions Neuter,  whether  lawful  by 
tbe  Laws  of  Nations. 

XVII.  Of  ProteSion given  to  Ships 
of  Enemies  being  in  Port  before, 
and  found  there  after  War  de- 
nounced. 

XVIII.  Of  tbe  Goods  of  Friends 
found  in  tbe  Ships  of  Enemies, and 
oftbefe  of  Enemies  found  in  tbe 
Ships  of  Friends,  and  where  Pro- 
perty of  the  fame  it  altered. 

XDC.  Whether  again  ft  Nature  to 
deflroy  tbe  Goods  and  Ships  of  our 
Enemies. 

XX-  Of  Interpellation  and  Denun- 
ciation, whether  neceffary  by  the 
Lews  of  Nature  and  Nations. 

XXI.  Of  Denunciation  by  tbeCuftom 
of  the  Romans  and  other  Nations, 
and  whether  requifite  at  tbit  day. 

XXII.  War  where  proclaimed  a- 
gainft  any  one,  includes  his  Sub - 
jc&s  end  Adherents,  but  not  at 
confidered  by  tbemfelves. 

XXIIT.  Tbe  true  Reafon  wherefore 
IndiSion  was  introduced. 

XXIV.  Of  tbe  Goods  of  Friends  that 
Jupply  an  Enemy,  whether  fubjeB 
to  be  made  Ptiqe  by  the  Lams  of 
Nations. 

XxV.  how  dealt  withal  after  feu 
fure,  by  the  PraBice  of  ancient 
and  Modem  Ages. 

XXVI.  Whether  lawful  for  aChri- 
ftian  to  ejftfl  an  Infi  del  again ft  a 
Cbriflian  by  tbe  Laws  of  Nati- 
ons, and  by  our  Religion. 


LVTO  fooner  had  the  Eternal  Power  created  Man,  but 
JL  7I  he  bellowed  on  him  aRight  over  the  things  of  this 
interiour  Nature ; nor  was  his  goodnefs  leflened  upon  the 

A Repara- 
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Juftm.lit.43.  Reparation  of  the  World,  after  the  Flood  (*#  f&'ag;  be' 

ing  then  undivided  and  common  to  all,  as  if  all  badone  Patri- 
A Theatre  is  ^ncc  every  Man  might  then  take  to  his  ufe  what  he 
common,  yet  pleafed,and  make  confumption  of  what  he  thought  good 
t he  place  po  fin  his  own  eyes;  which  ufe  of  the  univerfal  Right  was 
f'  iTcd  hy  any  tlien  inftead  ofProperty  : for  what  any  one  had  fo  taken,* 

ri^htlyII'cailedanot:^r  cou^  not  without  Injury  take  away  from  him. 
his  own.  e II.  Nor  was  it  impoffible  for  that  State  to  have  conti* 
nued,  if  Men  through  great  flmphcity  or  mutual  charity 
fu(iiniib.2.ut  had  lived  together,  and  this  is  inflanced  in  thofe  Ameri- 
de  Scyth a to-  cans,  who  through  many  Ages  have  lived  in  that  conimu- 
ijvrur  Trcgin.  nityand  cuftoin,  and  the  other  of  Charity , which  the  Ejfem 
//oml?esmaii  praftifed,  and  then  the  Chriflians  who  were  firft 

n'!iia,V  aihuc  ac  Hicrufaltm,  and  at  this  day  not  a few  that  lead  an  a- 
aiiuna irtex-  fcetick  l ife;  the  fimplicity  of  our  firft  Parents  was  de- 
P<r,i  fixplifi-  monftrated  by  their  nakednefs,  there  being  in  them  rather 
an  ignorance  of  Vice,  than  a knowledge  of  Virtue , their  only 
Bufinefs  being  the  Worfhip  of  God,  living  eafily  on  thofe 
things,  which  the  Earth  of  her  own  accord  brought  forth 
without  labour. 

III.  Yet  in  this  fimpleand  innocent  way  of  Life, all  men 
perfifted  not,  but  fome  apply’d  their  Minds  to  various 
Arts  •,  the  moft  ancient  of  which  was  Agriculture  and  Pa~ 
flare,  appearing  in  the  firfl  Brothers,  not  without  fome 
diftributionofEftates,and  then  from  thediverfityof  each 
Man’s  Adions  arofe  Emulation , and  then  Jlaug  liter  ; and 
at  length,  when  the  good  were  infeded  with  the  bad,  a 
Giganttck  kind  of  Life,  that  is,  violent ; but  the  World  be- 
ScneeaNaturi.  *n£  wafhed  by  the  Flood,  inftead  of  that  fierce  Life,  fuc- 
hitm.^.in  pnr.  ceeded  the  defire  of  Plea  fare,  w hereunto  IV me  was  fnbfer- 
vient ; and  thence  arofe  unlawful  Loves,  but  by  that  more 
generous  vice  Ambition,  Concord  was  chiefly  broken,  after 
which  Men  parted  afunder,  and  feverally  po  fiefs ’d  feveral 
parts  of  the  Earth  ; yet  afterwards,  there  remain’d  a- 
mongft  Neighbours  a communion  not  of  Cattle,  but  of 
Paftures,  becaufe  in  the  fmall  number  of  Men,  fo  great 
was  the  Latitude  of  Land,  that  without  any  incommodity 
t‘e  infyntre  it  might  fuffice  to  the  ufes  of  many , until  the  number  of 
aui Jem  out  Men,  fo  of  Cattle  cncreafcd.  Lands  every  where  began 

r irtire  limitc  to  be  divided,  not  among  Nations  as  before,  but  among 
trat^01  liS  Families;  an  inftance  of  which  we  have  hourly  before 
our  Eyes  in  thofe  vaft  immenlities  that  are  daily  appro- 
priating 


role 
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priating  and  planting  in  America , from  hence  we  learn 
what  wasthecaufe  for  which  Men  departed  from  the  pri- 
mitive communion  of  things,  firft  of  moveables , and  then 
of  immoveables  alfo-,  to  wit,becaufe  when  not  content  to 
feed  upon  that  which  grew  of  it  felf,  and  the  Earth  fingly 
• brought  forth,  to  dwell  in  Caves , to  go  naked,  or  clad  v>itb 
rinds  of  Trees,  or  skins  of  Beafts  3 they  had  chofcn  a more 
exquifite  kind  of  Life,  there  was  need  of Induftry,  and 
ufing  of  Art  in  thofe  matters,  which  they  fhould  give 
themfelves  up  to  3 fo  likewife  from  hence  we  learn,  that 
Men  not  content  to  live  in  that  innocent  ftate  of  commu-  BoJln.  lib.  3. 
nity,  how  things  went  into  Property,  not  only  by  the«p.  7. 
aft  of  the  Mind  (for  they  could  not  know  the  thoughts  of 
one  another,  what  every  one  would  have  to  be  his  own,  Grol;mje  Ma. 
that  they  might  abftain  from  it,  and  many  migh^  dcfire 
the  fame  thing)  but  by  a certain  Covenant , either  cxprefs  i5. 
as  by  divifion,  or  tacit  as  by  occupation  ; for  fo  foon  as 
Communion  did  not  plcafe  them,  and  divifion  was  not 
made,  it  ought  to  befuppofed  an  agreement  amongft  all, 
that  every  one  fhould  have  proper  to  himfelf  ^hat  he  foi- 
led on,*  for  every  one  might  prefer  himfelf  hr  fore  another , trt  * Cir.  oftir.  j. 
getting  thofe  things  ufeful  for  the  accommodating  of  Human  Addendum  it. 
Life , Nature  not  being  repugnant  to  the  fame. 

ditto  eft,  ut  quicquid  in  ufum  hominis  crflit,prcprium  fit  hsbentis,  profedo  quicquti  jure 
pofftdetur,  injuria  aufertur.  tAacrobiut  Saturn.  1.  3.  c.  12. 


IV.  And  though  Property  may  feem  to  have  fwal* 
low’d  up  all  that  right  which  arofe  from  the  common 
ftate  of  things,  yet  that  is  not  fo;  for  in  the  Law  of  Do- 
minion, extream  necejfities  feem  excepted.  Hence  it  is  that 
in  Navigation,  if  at  any  time  Viftuals  fail,  what  every 
one  hath,  ought  to  be  brought  forth  for  the  common  ufe: 
and  fo  in  a Fire, I may  pull  down  or  blow  up  my  Neigh- 
bour’s Houfe  to  fave  mine  3 deflroy  the  Suburbs,  to  raife 
Lines  or  Forts  to  preferve  the  City  thereby  ; dig  in  any  * §* tunt 
Man’s  Grounds  for  Salt  Peter,  cut  in  pieces  the  Tackling  j" 
or  Nets  upon  which  my  Ship  is  driven,  if  it  cannot  b 
difintangled  by  other  means:  all  which  are  not  introdu-§.  Quod  ait. 
ced  neither  by  the  Civil  Law,  nor  the  Municipal  Laws  ot  ^.intend,  leg. 
Countries,  but  are  expounded  by  them,  with  their  pro-^W4rf*^"'*. 
per  diverfities.  J 

12.  Ed.  3.  tit.  iiftrej.  170.  lift  7.  5.  Renigrr  & Fogafias,  Plowdcn  f*l.  t.  to 
the  10.  Coke  3 Ivjtit.jol.  83. 

A 2 V.  Nor 
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BtU.  lib.  i.de  V.  Nor  is  Property  fo  far  inflated  in  Man  but  the  fame 
rerum  divtrft-  may  again  be  diverted  by  fuch  means  as  ftand  with  the 
hj  ve  been  of*  Law  of  Nature  and  Nations ; and  ftrft:  by  War,  the  Cau- 
opinioo,  thicks  of  which  are  afligned  to  be  three,  Defence , Recover 7, 
by  the  Laws  and  Revenue. 
of  Nations 

one  may  take  Arms  to  abate  the  growing  Power  of  his  Neighbours,  sei  ut  vim  ft- 
si  poff'e  ed  vim  inferendam  fui  tribu.it,  tb  omni  aquimis  rxtione  abborret  s But  that  a 
jK'liibilty  of  fufFering  Force,  fliould  give  a right  of  oflering  of  force,  thi>  is  far 
from  all  equity,  fays  the  excellent  Grotiu*  lib.  1.  cap.  1 fed  17.  Sir  Writer  Raleigh  in 
Hift.  of  the  World,  cap  of  Duels,  fot.  550.  Grot,  de  jure  belli  et  pacts  3.  c.  6.  Sed. 
*»>  ia.  13,  *4* 

But  then  fuch  War  muft  be  jurt,and  he  that  undertakes 
it  muft  be  a Sovereign  : the  juft  caufes  to  make  a War  are 
our  Prince's,  or  Country’s  defence,  and  that  of  our  Allies, 
the  Satisfaction  of  our  Injuries,  or  theirs  \ our  juft  Preten- 
sions to  an  Eftateor  Right 3 Divines  have  added  another, 
not  only  the  Defence  of  Religion,  but  its  Advancement 
and  Propagation,  by  the  way  of  Arms,  and  fome  the 
extirpation  and  rooting  up  a contrary.  Certainly  War 
is  too  roujjjh  a Hand,  too  bad  a Means,  to  plant  Piety  } 

Stcut  non  Mar  tyre  m jxena,  ftc  nec  fortem  pugna,  (tdcaufa  ■ As 
it  is  not  the  punijhmcnt  that  makes  the  Martyr , fo  it  is  not 
fighting  that  declares  a valtant  Man , but  fighting  in  a juft 
eaufe ; in  which  whofo  fhall  refolvedly  end  his  Life  vali- 
antly, in  refpeft  of  the  eaufe,  that  is,  in  the  Defence  of 
his  Prince,  Religion,  or  Country,  ought  to  be  numbed  a* 
ntongft  the  Martyrs  of  God. 

VI.  Publick  War  is  either  Solemn  by  the  Laws  of  Na- 
tions, or  elfe  lefs  Solemn.  What  we  here  call  Solemn  is 
commonly  call’d  Juft,  in  the  fame  fenfe  as  a juft  Tefta- 

/m  inter  civet  ment  is  oppofed  to  Codicils , not  that  it  is  not  lawful  for 
e/.mt  quad  am  hjm  thatpleafes  to  make  Codicils,  but  becanfe  a Solemn 
ZZTnon  Teftament  hath  by  the  Civil  Law  fome  peculiar  effects  *, 
jufli  liber l.  and  this  difference  is  worth  Obfervation,  feeing  many 

Paul.  sen.  lib.  mifunderftanding  the  Word  Juft  conceive  all  Wars  to  be 
a.  tit.  19.  condemn’d  as  unjuft  and  unlawful,  whereunto  this  Ap- 
pellation of  Juft  is  not  agreeable. 

VII.  That  War,according  to  the  Law.of  Nations.may 
be  Solemn,  two  things  are  requifite : Firft.That  it  be  wa- 
ged on  both  (ides  by  his  Authority  who  hath  thehigheft 
Power  in  the  Commonwealth.  Secondly,  That  certain 
Rights  be  ufed  (of  which  w e fhall  fpeak  in  due  place)  one 

of 
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of  thefe  without  the  other  (hecaufe  they  are  both  requi- 
red) doth  not  fuffice.  Publick  War  lefs  Solemn  may  want 
thofe  Rites,  and  be  waged  againft  private  Perfons,  ar  d 
have  for  the  Author  any  Magiftrate.  And  according  to 
the  opinion  ofmoft  Civilians,  if  the  matter  be  confidered 
without  Civil  Laws,  it  feemeth  that  every  Magiftrate 
hath  right  to  wage  War,  as  for  the  defence  of  the  People 
committed  to  his  Charge,  fo  for  the  Exercife  of  Jurifdi- 
ftion,  if  he  be  oppofed  by  Force : But  becaufe  by  War 
the  whole  Commonwealth  is  endangered  5 therefore  by 
the  Laws  of  all  Nations  that  War  be  not  undertaken  with- 


out the  Authority  of  him  vvhofe  Power  in  the  Common- 
wealth is  the  highell,  there  is  extant  fuch  a La  w of  Pw^’s,  VH.de  Leg.^f 
and  in  the  Roman  Law  it  is  called  Treafon  in  him  who,27*.*'4  leg-f“U 
without  the  Command  of  the  Prince,  hath  waged  War,”1^' 
or  lilted  Soldiers,  or  raifed  an  Army  •,  in  the  Cornelian 
Law  brought  in  by  L.  Cornelius  Sylla  it  was,  without  the 
Command  of  the  People  \ in  Juflinun's  Code  is  extant  a 
Conftitution  of  Va\entintan  and  Valens,  None  have  leave 
to  take  any  Arms  without  our  knowledge  and  diretficn.  And 
my  Lord  Coke  in  his  Third  Inftitutes  obferves,That  by  the  folate  Roy  do 
Common  Law  of  this  Realm  it  was  High-Trealon  to  levy 
a War  without  Authority  from  the  King,  for  to  him  it  ^mvrr,  °Z 
belongeth  only.  And  the  rcafon  why  itlhould  be  fo  fub-  remits,  CJV,  * 
jefted  is,  becaufe  that  natural  Order  for  preferving  of 
peace  among  Men  requires  that  an  Authority  and  Coun- Nsr’  Bre-10’ 
cil  in  undertaking  of  Warfhould  remain  in  Princes.  1 1J*4‘ 

VIII.  But  as  all  Laws  mult  be  interpreted  by  Equity, 
fo  mull  this  Law-,  and  therefore  there  is  no  Qneftion  but 
that’tis  lawful  for  one  having  Jurifdiftion  by  force  ofthofe 
which  wecall  a peaceable  Guard  or  Power,  vis.  Conllable, 

Serjeants,  Watch  men,£?c-  to  conftrain  a few  dilbbedient 
Perfons  as  oft  as  there’s  no  need  of  greater  Power  to  that 
purpofe,  and  no  eminent  danger  to  the  Commonwealth. 

Again,  if  it  be  fo  prefent  a danger,  that  time  will  not 
admit  of  Confultation  with  him  who  hath  Supreme  Power, 
here  alfo  neceflity  affordeth  another  Exception  and 
therefore  in  Garrifons,  if  the  Townfmen  fhould  endea- 
vour to  fall  over  to  an  Enemy,  they  may  be  dealt  withal 
as  Enemies  by  the  Governour  of  the  Garrifon,  and  by 
that  Right  L.Pinarisu  Governour  of  Enna,  a Garrifon  in 
#£;a/V, having  information  that  the  Towufmeu  were  falling 
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off  to  the  Carthaginians,  making  daughter  of  them  kept 
the  1 own : and  the  reafon  why  fuch  extraordinary  Force 
is  called  War,  is,  for  that  the  fame  is  commenced  by  the 
right  of  the  Magiftratc,in  which  cafe  the  War  is  fuppos’d 
to  be  made  by  the  higheft  Power,becaufe  every  one  is  judg- 
ed Author  of  that  which  he  giveth  another  Commiflion  to  f 
do  ; befides  the  univerfal  reafon  which  warrants  the  ad, 
which  requires  that  all  Dangers, Rebellions, and  Infurredi- 
,ons  be  withftood  and  checkt  in  the  very  bud,  and  tho" 
this  is  called  War,  yet  this  ftridly  is  not  properly  War, 
tho'  the  Parties  who  fupprefs  or  puniihare  impune. 

IX..  but  War  properly  by  the  Laws  of  this  Realm  or 
Solemn,  is,  when  the  Courts  of  Juftice  are  (hut  up,  and 
the  Judges  and  Minifters  of  the  fame  cannot  proteft  Men 
from  violence,nordiftribute  Juftice:  fo  when  by  Invaficn^ 
ln(urrethon , Rebellion,  or  the  like, the  current  of  Juftice  is 
14  Ed.  j.  tit.  ftopt  and  fhut  up,  Et  filtnt  leges  inter  arma , then  it  is  Paid 
sdre  facias  to  be  time  of  War,  and  the  Trial  of  this  is  by  Records 
122, inter Mor-  an(j  judges  of  the  Court  of  jullice,  and  not  by  a Jury.  So 
EarTc ™ Lm-  Mewifc  War  by  the  Laws  of  England  is  when  the  King's 
tiftcr.  Standard  and  Hoft  enter  the  Realm  of  another  Prince  or 
State,  and  hath  been  there  by  the  fpace  of  Fourty  Days, 
7>m.7  EJ.  3.  for  tj]j  then  the  War  is  not  properly  laid  begun. 

Cr'offde  jure  X.  Wars,  though  undertaken  by  publick  Authority, 
belli  let  fl.  lib.  muft  have  the  Effeds  of  Law,  that  is,  there  muft  be  a juft 
2.  c.  i.  §.  i.  caufe  for  the  undertaking  the  fame;  fo  that  Alexander  ,if 
Seneca  ie  bene  t^at  without  caufe  he  warred  upon  the  Yet fians  and  other 
fc.  i.c.  ij.  " Nations,  is  by  the  Scytbtam  in  Curtius  aud  by  Seneca  too 
defervedly  called  a Robber.  For  takeaway  Juftice, and 
what  are  Kingdoms  but  great  Robberies  ? Therefore  the 
juft  caufe  of  taking  Arms  muft  be  the  Iniquity,  or  as  we 
underftand  it,  the  Injury  of  the  adverfe  Party,  according 
to  the  Words  uftd  in  the  ancient  Denunciation  of  the 
^ulum'iUum  ^oman  Heralds, * l call  you to wttnefs,  that  People  is  unjufi , 
in)ufhime[pm  and  doth  not  perform  what  it  Right.  Now  that  is  unjuft 
neque  jus  per'  which  hath  a nece(Tary  repugnance  to  the  rational  and 
fotven.  lociaF  nature.  Now  amongft  the  firft  principles  of  Na- 
ture there  is  nothing  to  War,  there  is  much  in  favour  of 
it;  for  both  the  end  of  War,the  confervadon  of  Life  and 
Members,  and  the  keeping  or  acquiring  of  things  ufeful 
unto  Life  is  moft  agreeable  unto  thole  Principles : and  if 
need  be,  to  ufc  Force  to  that  purpofe  is  not  difagreeable,  ‘ 
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fiiicc  every  thing  hath  by  the  Gift  of  Nature  ftrength,  to 
the  end  it  may  be  able  to  defend  and  help  it  felf,and  there- 
fore be  is  by  Nature  fitted  for  Peace  and  War  ; though  coming 
into  the  World  unarmed , jet  he  hath  a Hand  fit  to  provide  and 
handle  Armty  the  which  we  daily  fee  Children  of  their  own 
accord,  without  a Teacher,  make  ufe  of  for  a Weapon.- 
* Moreover  right  Realbnand  the  Nature  ofSociety  inhibits 
not  all  Force,  but  what  is  repugnant  to  Society,  that  is, 
w hich  depriveth  another  ofhis  Right  \ for  the  end  ofSocie- 
ty is, that  by  mutual  Aid  every  one  may  enjoy  his  own.  And 
this  were  fo, although  the  Dominion  and  Propriety  of  Pof- 
ftflious  had  not  been  introduced  \ for  life,tnembers,liberr 
ty  would  yet  be  proper  to  every  one,  and  therefore  could 
not  without  Injury  be  invaded  by  another , and  to  make  ufe 
of  wh3t  is  common,  and  to  fpend  as  much  as  may  fuflice 
Nature,  would  be  the  right  of  the  occupant,  which  right 
none  without  Injury  could  take  away : and  that  is  made 
evident,  fince  by  Law  and  Ufe  Dominion  is  eftabldhcd,  f 
and  that  appears  by  the  Orator,  Utfi unumquodtjut  mem-  Tufy 3 °wc’ 
brum  fenjumfuum  baberet , ut  poffe  putaret  fe  valere  ft  proximi 
nsembri  valeiudmem  ad  fe  traduxifjet,  debiiitari  & inttrire  to - 
turn  corpus  ntceffe  eft:  and  applying  that,  fays,  So  tf  every 
one  of  us  [natch  unto  himfclf  the  commodities  of  other  Men , and 
draw  away  from  every  one  what  he  can  to  advantage  him  [elf t . 

humane  Society  cannot  (land,  Nature  gives  leave  to  every  Mant 
tn  the  actjuifition  of  things  ufeful,  to  [apply  htmfelf  before  ano- 
ther : But  by  the  Spoils  of  another  to  tncreafe  bis  own  Store , 
that  Nature  doth  not  permit.  It  is  not  then  againft  Society 
to  provide  for  one’s  felf,fo  that  another’s  right  be  not  di- 
minilhed  i nor  is  that  violence  unjuft  which  doth  not  vi- 
olate the  Right  of  another.  Of  the  two  kinds,  Conten- 
tion by  debate  and  by  force,  the  one  agreeing  to  Men, 
the  other  more  becoming  Beafts,  we  muft  fly  unto  the 
latter  when  the  former  will  not  ferve.  The  incomparable 
TJlptan  lays.  Coffins  writes  that  it  is  by  Nature  lawful  to  j- 

force  by  Force,  and  Arms  by  Arms.  And  this  is  further  pro-  vi> 
ved  out  of  Sacred  Hiftory  ; for  when  Abraham  having  ms.  t. 
armed  his  Servants  and  Friends,  purfued  the  Four  Kings 
that  fpoil’d  Sodomy  and  returned  with  Victory  and  Spoil 
of  the  Enemy,  God  by  his  Prieft  Mtlchtfedeck  approved 
bis  Action,  Blejfed  be  the  mofl  High  Gody  laid  MelcbifedcciyCtn.  14. 1 8. 
who  hath  delivered  thine  Enemies  into  thine  Hand.  Abraham, 
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as  appears  by  .the  Story,had  taken  Arms  without  any  fpe- 
cial  ConimifTion  from  God  therefore  the  Law  of  Na- 
ture was  his  Warrant, whofe  Wifdom  was  no  lefs  eminent 
than  his  Sanftity  *,  nay,  God  himfelf  hath  preferibed  to 
his  People  general  and  perpetual  Laws  of  waging  War, 
thereby  Ihewing  that  Wars  may  be  Juft,  even  without  f 
his  lpecial  Mandate  •,  for  he  doth  plainly  diftinguilh  the 
Caufe  of  the  feven  Nations  (in  which  God  gave  a fpecial 
Mandate  for  the  deftroyingof  them,  which  is  properly 
called  the  Wars  of  God, and  not  of  humane  Counfel)  from 
the  caufe  of  other  People,  and  preferibing  nothing  about 
the  juft  Caufes  of  entring  into  War,  thereby  Ihews  them 
to  be  manifeft  enough  by  the  Light  of  Nature,  as  the 
caufe  of  the  defending  of  the  Frontiers  in  the  Wars  of 
Jepbtha  againft  the  Ammonite x,  and  the  caufe  of  Ambafla- 
dors  violated  in  the  Wars  of  David  againft  the  fame. 

XIII.  By  the  Law  of  Nature  in  War  thofe  things  are 
acquired  to  us,  which  are  either  equal  to  ^hat,  which 
being  due  unto  us,  we  cannot  otherwife  obtain,  or  elfe 
is  fuch  a mark  as  does  infer  Damage  to  the  guilty  Party 
by  a fit  meafure  of  Punilhment  \ and  by  the  Laws  of  Na- 
tions, not  only  he  that  wages  War  on  a juft  Caufe,  but 
every  one  in  folemn  War,  and  without  end  and  meafure, 

* is  Mailer  of  all  he  taketh  from  the  Enemy  in  that  Senfc, 
that  by  all  Nations,  both  himfelf  and  they  that  have 
Title  from  him,  are  to  be  maintained  in  the  Pofleffionof 
them  \ which  as  to  external  Effedl  we  may  call  Domi- 
Xenoph.  g.  de  nion ; Cyrus  in  Xenophon , It  is  an  everlafttng  Law  among 
JjhiA  C*p  \i  Men,  that  the  Enemies  City  being  taken , their  Goods  and 
•'*’9  *•  oUu  Money  flsould  be  the  Conquerors  ; for  the  Law  in  that  mat- 
ter is  as  a common  Agreement,  whereby  the  things  taken 
in  War  become  the  Takers.  From  the  Enemy  are  judged 
to  be  taken  away  thofe  things  alfo  which  are  taken  away 
from  the  Subjects  of  the  Enemy,  and  Goods  fo  taken  can- 
Hujufmoii  ret  not  by  the  Law  of  Nations  be  properly  laid  taken  j but 
quim’recepu  wben  the  fame  are  out  of  all  probable  hopes  of  recovery , that 
tnielligitur,per  is,  as  Pomponius  obferves,  brought  within  the  boundt  or 
D.  per  Pompo-  guards  cf  the  Enemy  i For,  fays  he,  fuch  is  a Perfon  taken  irt 
vius  (jt  Leg  in  (yar^  suhem  the  Enemies  have  taken  out  of  our , and  brought 
within  their  Guards,  for  till  then  he  remains  a Citizen.  And 
pl.’decapt.g 5r  as  the  Law  of  Nations  is  the  fame  reafon  of  a Man,  lb 
p ojl.  likewife  of  a thing  \ and  therefore  Goods  and  Merchan- 
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dize  are  properly  faid  to  be  the  Captors,  when  they  are 
carried  Infra  Prafidta  of  that  Prince  or  State,  by  whofe 
Subje&s  the  fame  were  taken,  or  into  the  Fleet,  or  into  a 
Haven,  or  fome  other  place  where  the  Navy  of  the  Enemy 
rules : For  then  it  is  that  the  recovery  feems  to  be  paft 
j all  hope.  And  therefore  the  common  Law  of  this  Reahn 

calls  fuch  a taking  a Legalis  C apt  to  m Jure  Belli , and  in  a ^ ?•/»*.> 
7 K.  2.  an  A&ion  of  Trefpafs  was  brought  for  a Ship,  7 ^ ^ Tfef' 
and  certain  Merchandize  taken  away,  the  Defendant  *** 

pleaded  that  he  did  take  them  in  Ic  Ijaut  Spetre  ou  leg  * ' 
j>o:mans  qucur  font  Enemies  le  Jioy  : and  it  was  ad- 
judged that  the  famePlea  was  good.  And,in  theYear  1610. 
a Merchant  had  a Ship  and  Merchandize  taken  by  a Spa- 
mar  J,  being  an  Enemy  ; a Month  after  a Metchant  Man, 
with  a Ship  called  The  little  Richard,  retakes  her  from  the  in 

Spaniard : It  was  adjudged,  that  fuch  a pofieftion  of  the 
Enemy,  diverted  the  Owner  of  his  Intereft,  and  the  re-  weftoLc.u. 
taking  afterwards  in  Battel , gained  the  Captors  a Pro-  7.  Ed.  4. 14. 
petty.  *• **• Ei • J* 

XIII-  *Tis  true,  the  Civilians  do  hold.  That  it  is  not l6'  *7* 
every  Podeflion  that  qualifies  fuch  a Caption,  and  makes 
it  become  the  Captor’s ; but  a firm  polTefTion  (that  is) 
when  the  Prize  doth  pemoflare  with  the  Enemy,  or  remain 
in  his  polTefiion  by  thefpace  of  24  Hours  i but  as  this  is  a 
new  * Law,  fo  it  is  conceived  to  be  againft  the  ancient  * Cmfulatu 
Judgments  of  the  Civil  Law,  as  well  as  the  modern  Pra-  Maris  c.  28*. 
£lice  of  the  common  Law : for  the  Party  in  the  ancient  Co??rt‘ . 
Precedents  doth  not  mention  by  their  Plea,  that  the 
Prize  did  pernoSaie  with  the  Enemy,  but  general,  that  ,4. 
the  fame  was  gained  by  Battel  of  the  Enemy.  7 ^ Tref-f 

XIV.  This  right  of  changing ofDominion  or  Property  P*1* Stttbm 
byforceofArms,isfoodious,  that  in  the  taking  of  Goods, l>;'  54‘ 
if  by  any  poffibility  the  right  Owners  may  have  reftitu- 
tion,  the  lame  hath  been  done,  And  although  a larger 
time  than  24  hours  happens  between  the  capture  and  re- 
capture, and  fo  may  ptrnottare  with  the  Captor,  yet  re- 
ftitution  may  be  made  •,  and  therefore  if  one  Enemy  takes 
the  Shipand  Merchandize  of  another  Enemy,  and  brings 
her  into  the  Ports  or  Havens  of  a Neuter  Nation,  the  Own- 
ers may  feize  her,  and  the  Admiral  of  that  Neuter  Nation 
may  in  fome  cafes  reftore  the  Ship  and  Goods  to  their 
Owners,  and  the  Perfons  captive  to  their  former  liberty  \ 
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(<)  get  qua  in- 
fra prapiii 
feriu&tttion- 
dum  funt,  quart- 
quant  tb  bofti- 
im  occupant, 
JJominum  non 
tnutarwit  ex 
Gentium  jure. 
Grotimie  jure 
Belli  ac  Pec  it, 
l.  5.  e.p.  §.16. 
(b)  Trm.  17. 
Car.  i.  in  E. 
R.  Marfhe’i 
Reports  110. 


Ter  leg.  liber - 
fas,  is  ie  leg. 
Jur. 


BulflroJ.  3. 
pan.  fol.  23. 
cited  in  NUr- 
Jbe's  Cafe. 
The  getting 
of  Letters  of 
Reprifal  a- 
gainft  a Nati- 
on, does  not 
make  a War 
between  both 
States;  nor 
can  they  be 
faid  to  be  at 
Enmity. 
ii.E.q.foLi^. 
Coram  pege  & 
Cencilio  juo  in 
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thereafon  is,  for  that  the  fame  ought  to  have  been  brought 
infra  prafdta  (a)  of  that  Prince  or  State  by  whofe  Subject 
(he  was  taken. 

A Dunkirker  having  feiz’d  a Frenchmans  Vcttz\,fuper  al- 
turn  Mare , fold  the  fame  with  her  lading  at  Wtymouth  ; 
whither  it  had  been  driven  before  fhe  was  brought  infra 
Prafid.  Dorn.  Reg.  Hifpanite:  The  Frenchman  coming  into 
Port,  there  claims  the  benefit  of  the  Laws  of  Nations,  the 
King  of  England  being  then  in  amity  with  both  their 
Princes,  and  that  reftitution  be  made  •,  in  which  cafe 
it  was  refolved  by  all  the  Judges  (b)  That  if  there  be  a 
Caption  by  Letters  of  Marq,  or  by  Piracy,  and  the  Veflel 
and  Goods  are  not  brought  infra  Prafidia  of  that  Prince 
or  State,  by  whofe  Subjed  the  fame  was  taken,  the  fame 
will  not  diveft  the  Property  out  of  the  Owner  ;with  this 
agrees  the  Law  Civil,  and  reftitution  may  be  made. 
For  this  is  not  an  abfolute  property  immediately  veiled 
in  the  Captor  upon  the  taking;  but  a conditional  pro- 
perty to  anfwer  the  original  Debt  or  Damage,  which 
cannot  be  done  without  a judicial  Adjudication,  the  op- 
portunity of  which  he  hath  loft  by  bringing  the  Prize 
into  the  Country  of  another  Prince : for  as  to  private 
War,  their  Countries  are  as  an  Afylum. 

XV.  Butif  the  Ships  of  War  of  Nations  inenmity  meet 
at  Sea,  and  there  be  a caption,  if  there  be  that  which  is 
called  afirmpiffffion,  the  Neuter  Nation  cannot  re-deliver 
or  make  reftitution  of  the  thing  fo  acquired : and  fo  it 
wras  adjudged,  where  Samuel  Pellagy  with  a Ship  of  War 
of  the  Emperor  of  Morocco , took  a Spamjh  Ship,  and 
brought  the  fame  into  England , that  he  could  no  ways 
be  queftioned  for  the  fame  criminahttr , or  reftitution  to 
be  made  civiltter ; for  that  the  King  of  Spain  and  the 
Morocco  Emperor  were  Enemies, and  the  King  of  England 
in  Amity  with  both,  and  that  fuch  a caption  is  not  called 
Spoliatio  fed  legaltt  captto,  in  which  there  can  be  no  reftitu- 
titution  made,  upon  neither  of  the  Statutes  of  3 1 H.  6. 
cap.  4.  or  27  Ed.  2.  cap.  ig.  for  he  that  will  fue  to  have 
reftitution  in  England  for  Goods  taken  at  Sea,muft  prove. 
That  the  Sovereign  of  the  Party  war  in  amity  with  the  King 
of  England.  Secondly,  That  he  that  took  the  Goods,  hit 
Prince  was  at  the  time  of  the  taking  in  amity  with  the  Save - 
reign  of  him  whofe  Goods  were  taken  2 for  it  he  which  took 
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them,  was  in  enmity  with  the  Sovereign  of  him  whof 
Goods  were  taken,  then  the  lame  will  not  amount  un*  rum-Riitbatlm 
to  a depredation  or  robbery,  but  a lawful  taking, as  eve- 2 
ry  Enemy  might  take  of  another. 

A Spanifh  Merchant,  before  the  King  and  his  Council, 
in  Camera  Saccarii , brought  a Bill  againft  divers  Enghflr  7 £.4-  »4.' 

* me»,  wherein  fetting  forth  quod  depradatus  & [pehatus  fu.  *3*  E-  4- 9- 
itJ  upon  the  Sea,  juxta  partes  Britannia  per  quendam  I'trum 
Beiitcofum  de  Britannia,  de  qua  dam  Navi.,  and  of  divers 
Mercbandices  therein,  which  were  brought  into  Eng- 
land, and  came  into  the  hands  of  divers  Englishmen,  na- 
ming them,  and  fo  prayed  procefs  againft  them,  who 
came  in,  and  pleaded,  that  in  regard  this  depredation 
was  done  by  a Stranger,  and  not  by  the  Subjects  of  the 
King  of  England , they  ought  not  to  anfwer.  It  was 
there  refolved,  jfcuod  qsti/quis  extraneus , who  brings  his  23  E‘  V e-  *3* 
Bill  upon  this  Statute  to  have  reftitution,  debet  probate  ^ich  gives* 
quad  tempore  capttonis  fait  de  amicitia  Domini  Regis  \ and  reftitucion  by 
alio,  ejaod  tpfi  qui  eumreceptrit , & fpoliavit , fust  ttsam  fub^'e  Chancel* 
obedient t a Regis , vtl  de  amicitia  Domini  Regis , five  Princi-  lor’  am' 
pes  qmerentu , quia  fifuerit  inimicus,dr  (ic  ceperit  bona,  tune  t^e  Chancel-^ 
nonfuit  fpoliatst , nee  daprecdatio,ftd  legalis  captio,  prout  qui-  lor  alone.* 
hbet  tnsmicus  capit  fuper  unum  & alterum. 

But  if  the  King  of  England  is  inenmity  with  the  States 
of  Holland , and  one  of  their  Ships  of  (Par  takes  a Mer-  Hu  fapnodi  re% 
chant-Man  of  the  King  of  England’s,  and  afterwards  a-  ”°*  um 
nother  Ship  of  War  of  England  meets  the  Dutchman  and  )nt™ligitunper 
his  prize,  and  in  aperto  praho,  regains  the  prize*  there  o leg.  Pompo- 
reftitution  is  commonly  made,  the  Owners  paying  the  per  Leg. 
Salvage : fo  where  the  prize  is  recovered  by  a Friend  in Bello  Par.  ft 
amttj,  or  comes  into  his  Ports , reftitution  is  likewife^*1^.”™  ^ 
made  j but  when  fuch  Goods  become  a lawful  and  juft  p0ft. 
prize  to  the  Captor,  then  fhould  the  admiral  have  a 
tenth  parti  following  the  religious  example  of  Abraham,  Jfn)0*’p'r  ** 
after  his  Viftory  over  the  five  Kings.  rofliiminio.  de 

Copt.  C p-flli. 

tojee  & Co'e,verf.  CUxion , Bill.  26,  & 27  Car.  2.  inB.  Reftitution  made  for- 
merly by  a French- Man,  who  had  regained  an  Eiiglijh  prize  out  of  the  Hands  of  a 
Dutch  Man  of  War. 

XVI.  He  that  is  an  Enemy,  may  every  where  be  af- 

C&uJced  according  to  the  Laws  of  Nations.  Enemies 
^ * . ...  niay 
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may  therefore  be  attacked  or  Qain  on  our  Ground,  on 
our  Enemies,  or  on  the  Sea  j but  to  aflault,  kill,  or  fpoil 
him  in  a Haven  or  peaceable  forty  is  not  lawful  } but 
that  proceeds  not  from  their  Perfons,  but  from  his  right 
that  hath  Empire  there,  for  Civil  Societies  have  provided 
that  no  force  be  ufed  in  their  Countries  againft  Men,  f 
but  that  of  Law,  and  where  that  is  open,  the  right  of 
Sjfce*  i < f.  hurting  ceafeth.  The  Carthaginian  Fleet  was  at  Anchor 
j.  §.  17.. in  Sypbax  Port,  who  at  that  time  was  at  peace  with  the 
Romans  and  Carthaginians ; Scipio  unawares  fell  into  the 
lame  Haven,  the  Carthaginian  fleet  being  the  ftronger, 
might  eafily  have  deftroyed  the  Romans  • but  yet  they 
durft  not  fight  them.-  The  like  did  the  Venetian,  who 
hindred  the  Greeks  from  aflaulting  the  Turkifh  Fleet,  who 
rid  at  Anchor  in  a Haven,  then  under  the  Government 
• of  that  Re public k 3 fo  when  the  Venetian  and  7 eerkijh  Fleet 
metat7«»*r,  though  that  very  Port  acknowledges  the 
Ottoman  Eraperour  , yet  in  regard  they  are  in  the  nature 
of  a Free  Port  to  themfelves,  and  thofe  that  come  there, 
they  would  provide  for  the  peace  of  the  fame,  and 
interdided  any  Hoftile  Attempt  to  be  made  there. 

, The  Corfaires  having  been  in  the  Gulpb , put  into  tho 

Port  of  Vallona , which  is  fubjed  to  the  Turk:  whereup- 
Hiftorvofthc  °n  CaP‘tt°'  Proveditor-Gencral  for  the  Venetian , and 
RcpuWickof  Captain  of  the  Gulph,  having  notice  of  the  fame,  made 
Venice  in  Anno  into  the  Port  *,  and  though  the  Ottoman  Port  had  by 
1638.  and  fo'.  Treaty  permitted  the  Venetian  to  purfue  the  Pirates  in 
all  Places,  and  forbad  their  Commanders  to  protcd  or 
(hew  them  any  Favour,  yet  the  Cattle  interdided,  and 
forbad  the  Venetian  General  with  Cannon  to  attack 
them ; for  it  was  neverthelefs  intended  by  the  Treaty 
that  the  Peace  of  Ports  mutt  be  preferved. 

And  the  fame  Republick  having  War  with  thofe  of 
Genoa,  met  at  Tyre , Rtmenus  Zenus  Duke  of  Venice  with 
the  united  power  of  the  Venetians  and  Ttfans,  counting 
Toiler' sHoly  no  fewer  Number  than  .74  Veflels  well  provided,  and 
Warz.4r.23.  would  have  engaged  in  the  very  Haven,  but  were  there 
interdided  by  the  Governour -,  but  yet  with  this  Pro- 
vilb,  that  if  by  confentthey  would  go  out  of  the  Pro- 
tedion  of  the  Port,  and  at  open  Sea  decide  the  caufe, 
they  had  then  freedom And  accordingly  they  failed 
forth  and  ingaged.  The  like  not  long  fince  happened 

be- 
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between  Cornelius  de  Wit  Commander  of  a Ship  of  War 
of  the  States  General,  and  Captain  Harman,  Commander 
of  one  of  His  Majelty’s  Frigates  at  Cales,  a Challenge  be- 
ing made  in  that  Port  by  the  firft,  and  as  briskly  ac- 
cepted by  the  latter,  but  both  were  interdicted  the 
execution  of  the  fame  in  the  Port,  but  out  of  the  pro- 
te&ion  of  the  fame  they  might  decide  the  Queftion  W**  An.i6nl 
the  which  they  did  to  the  no  fmall  Fame  of  the  laft ; 7 * 

for  in  that  difpute,  of  ;8o  Men  then  aboard  the  States 
Man  of  War  there  werefcarce  too  whole  Men  in  her, 
and  Harman  having  entred  and  taken  her,  brought  her 
at  his  Stern  in  Triumph  to  the  Port  again. 

But  they  of  Hamborcugh  were  not  fo  kind  to  the  Eng- 
lifts,  when  the  Dutch  Fleet  fell  into  their  Road,  where  rid 
at  the  fame  time  fome  Enghfh  Merchant  Men,whom  they  An™ 
a [faulted,  took,  burnt  and  fpoil’d ; for  which  A&ion, 
and  not  preferving  the  Peace  of  their  Port,  they  were 
by  the  Law  of  Nations  adjudged  to  anfwer  the  damage, 
and  I think  have  paid  moll  or  all  of  it  lince.  But  Ene- 
mies in  their  own  Ports  may  be  afiaulted,  burnt  or  de-  J?,1* 
troyed  by  the  Laws  of  Arms.  J 

xime  confer- 

vanda  funs  fur  a Belli,  Reg,  fol  119.  Arrefl  faS  fuper  bonis  Mercator,  altenig. 


XVII.  If  the  Ships  of  any  Nation  happen  to  arrive  in 
any  of  the  King  of  England’s  Ports,  and  afterwards,  and 
before  their  departure  a War  breaks  out,  they  may  be 
fecured,  priviledged  without  harm  of  Body  or  Goods;  ?'?,*■  te7nr* 
but  under  this  limitation,  till  it  be  known  to  the  King,  t'b 
how  the  Prince  or  Republick  of  thofe,  whofe  Subjects  seS.  it. 
the  Parties  are,  have  ufed  and  treated  thofe  of  our  Nation  in  Someof  old 
their  Ports.  But  if  any  (hould  be  fo  bold  as  to  vilit  our  haveheldthat. 
Ports  after  a War  is  begun,  they  are  to  be  dealt  with  toZ^Merti- 
as  Enemies.  tortewforebei- 

XVIII.  By  the  Laws  of  Nations  generally  all  things  Kut  coin  am- 
are  the  Captor’s  which  he  takes  from  his  Enemy,  or  *««*. «’«!» 
which  his  Enemies  gained  from  another  by  Force  of 
Arms ; fo  likewife  all  thofe  Goods  that  he  lhall  find  in  ^ ' ' 

his  Enemies  cuftody : but  then  it  mull  be  apparently  ma- 
nifeft,  and  evidently  proved,  that  it  is  really  the  Ene- 
my’s ; for  if  an  Engljh-Uan  Ihould  have  Go<xls  in  the 
cuftody  of  a Dutch  Fafyr  at  Coles,  and  a War  Ihould 

break 
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break  out  between  that  Prince  and  that  Republick,  yet 
are  not  the  Goods  of  the  Engltfh-Man  fubjcft  to  the  fei- 
fure  of  the  Spaniard  it  being  apparent,  that  the  owner 
Cmful.  Marit.  is  not  a Subjed  of  their  Enemies ; So  likewife  if  the 
t.  27  j.  Goods  of  Friends  are  found  in  the  Ships  of  Enemies , this 
does  not  tpfofaffo  fubjed  the  fame  to  be  prize  by  the  < 
Laws  of  Nations  •,  though  it  be  a violent  preemption, 
and  may  juftly  bear  a legal  examination,till  which  there 
may  be  a fecuring  of  the  prize,  till  adjudication  fhall  pals. 
Hcflis  f>t  We,  So  on  the  other  hand,  if  the  Ships  of  Friends  fhall  be 
& quiintra  freighted  out  to  carry  the  Goods  of  Enemies , this  may 
frnt  ^Let'him  ^)e<^  t*iem  to  be  fr*zei  efpecially  if  the  Goods  fhall  be 
beour  Ene-  ia^en  aboard  by  the  confent  or  privity  of  the  Msfier  or  Skip- 
my,  and  they  pert,  though  in  France  they  have  fubjeded  and  involved 
that  are  with- the  innocent  with  the  nocent,  and  made  both  of  them 
* B»v 'tfi* Ua r</' Pr>z,e'  t^ie  ^ate  ^em‘P7  Wars  with  England  the 0(1  en- 

^titti  pejjsm.  ders  became  obfequious  ferviceable  with  their  Ships  to 
the  Traffick  and  Commerce  of  both  Nations.  Memora- 
ble was  the  Adion,  when  the  War  was  between  the  two 
Republicks,  Venice  and  Genoa , the  Grecian  Ships  be- 
Creeor  lib.  9.  U1S  t*ien  empl°yed,  (as  thofe  of  O/lend)  were  fearched, 
* " y and  the  Enemies  pulled  out,  but  no  other  matter  done : 

however  it  is  molt  certain,  let  the  Commifjion  or  ProteSli- 
cn  of  fuch  Ships  be  what  they  will,  if  Men  will  venture 
to  trade  under  fuch  a Cloak,  it  behoves  them,  that  the 
Skipper  and  his  Crew  be  entirely  ignorant , for  it  is  his 
adion  that  will  go  far  in  the  freeing,  or  making  abfo- 
lute  the  prize,  and  Goods  fo  made  prize, the  property  is 
immediately  gone  and  changed,  be  the  Owner  who  he 
will,  he  never  can  claim  the  fame ; for  the  Laws  of 
* Nations  made  the  Enemies  firft  Mafhrs  by  External  Domi- 
nion y and  then  by  Concjutft  gave  the  property  to  the  Captor  : 
following  that  Judgment  of  the  Romans , Wbatfocver  they 
.jj  got  of  their  Enemies  by  Valour , they  would  tranfmit  to  their 
nefi/ftmts  ess'  Roflerity  by  right, 
atque  jufhffi- 

mas  creiimus  p off- (fonts  quit  Belli  Lege  captas  baiemui  5 neque  verb  induct  poffmus  ut 
(hltd  facilitate  dclcamm  virtutit  monument  a,  fi  eat  Hits  reidamus,  quibus  Jemel  per  te- 
rms : imo  vero  talrs  po£r/fmes,  non  tamum  cum  hu  qui  nunc  vivunt  civibui  noflris  com - 
muni  can  das  •,  feVd  pojteris  reiiequmiM  cenfemus ; tamum  abeft  ut  parts  relinquenio  in 
nos  ipfos  ea  toxdituamus,  qua  in  Nodes  conditui  folent:  Titus  Largsa  his  opinion  in 
the  Senate  of  Reftitution  : We  Roma.es  believe  thofe  poffeflions  to  be  moft  Honou- 
rable and  juft,  which  we  have  taken  by  the  Law  of  War ; nor  can  we  be  indu- 
ced 


of  caat.’  - iy 

ced  by  a foolith  Facility  to  part  with  the  Monuments  of  our  Valour,  and  reftore 
them  to  thole  that  were  not  able  to  keep  them ; nor  do  we  judge  fuch  poffeffions 
to  be  communicated  only  to  our  Counrry-men  now  living,  but  to  be  left  to  our 
Poftericy.  So  far  are  we  from  relinquifhing  what  we  have  got,  and  dealing  with 
ourfelves,  as  if  we  were  our  own  Enemies,  lie  Ve<j>  idem  in  Romult  ntmt  flu- 
tarcbul- 

> XIX.  ’Tis  not  againft  nature  to  fpoil  the  Goods  of 
him,  whom  it  is  lawful  to  kill,  and  by  the  Laws  of  Na- 
tions it  is  permitted  that  the  Goods  of  Enemies  may  be 
as  well  fpoiled  as  taken  ; and  Polybius  obferves,  That  Hifl.  5. 
all  things  of  the  Enemies  may  be  fpoil’d,  their  Ships,  Gro\-  dejurg 
Goods,  Forts,  G?c.  Belli  Opsem 

XX.  And  though  it  may  happen  fometimes,  that  aj  , r'12. 
War  may  break  out,  and  there  may  be  no  publick  de- 
nouncing or  proclaiming  the  fame  \ that  if  a Friend  or 
Neuter  fhould  a (lift  an  Enemy  w ith  Contraband  Goods,  that  3 £//»  i»CB 
is,  Arms,C^c.  whether  upon  fuch  a caption  the  Goods  Omen  s Re- 
may  be  made  prize  •,  therefoiudon  of  which  will  depend  jK>fr>  M 45- 
on  thefe  Confiderations.  thVc!fc.°f 

Firft,  By  natural  Law,  where  either  forte  offered,  is  re- 
felled,  or  punijhment  exeUed  of  one  that  hath  offended , and  is  Crosiue  lib.  3. 
denied, there  needs  no  denunciation  5 for  Princes  are  not^'  3-  S* 
to  ftand  debating  with  Words  and  Arguments,  being 
injured  beyond  Words  : For  War  undertaken  to  reftjl  vio- 
lence, is  proclaimed  not  by  an  Herald,  but  by  Nature : for  it 
is  no  more  than  the  invading  of  one  for  another,  or  ta- 
king of  the  Goods  of  the  Debtor,  to  anfwcr  tire  Credi- 
tor’s damage. 

Secondly,  Interpellation  is  introduced  by  the  Laws  of 
Nations,  whereby  Princes  or  Republicks,  having  recei- 
ved injuries,  may  apparently  Ihew  that  they  had  no  o- 
ther  way  to  recover  their  own,  or  that  which  is  due  to 
them : for  fuch  Interpellation  following  after  injuries  com- 
mitted, conftitutes  that  Prince  or  State  in  a fault  that  Vid.  i/itrinm 
(ball  not  render  fatiifadton.  a7*  * 3* 

Thirdly,  Admitting  that  Interpellation  hath  gone,  and 
fatisfaaion  hath  been  required  for  the  damage,  and  no  ^ 
fatisfadory  return  hath  been  made,  whether  then  the  ditionate  or 
Ships  or  Territories  of  the  Enemy  may  be  aflaulted  ••  and  pure : Condi- 
for  tbat  it  has  been  conceived  they  may,  for  denuncia-  where 
tion  is  no  more  but  to  fignifie  that  the  parties,  againft 
whom  the  fame  is  commenced,  are  unjujl  and  will  not  do  ing  0f  things, 

right  and  in  the 
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Dime  odes  re-right, and  therefore  War  it  begun  by  the  Supream  "Power.  Now 
petti*  tbe  Ho-  Princes  or  Republicks  having  done  that  which  by  the 
raids  Law,  Law  of  Nature  they  were  not  obliged  to  do,  that  is,  af- 
S'raXhT'ter  a wrong  done,  abftained  from  War  by  Friendly  de- 
luded not"  manding  of  iatisfaftion  or  reparation  (which  is  requir’d 
cniyvindica-  only  by  the  Laws  of  Nations)  and  publick  Juftice  being  , 
tion  by  right  denied  them,  there  remains  no  other  or  further  obliga- 
butalfo the"’ tion  on  the  Statc’  the  fame punting  to,  and  indeed  is 
profecution  ofao  apparent  defiance } and  Proclamation  is  no  other, 
that  which  is 

due  upon  a Civil  or  Criminal  Caufe-  soveritu. 

td  i*.  xXf.  True  it  is,  that  while  the  Romani  were  uncor- 

explains  rUpted  ;n  their  Difcipline,  they  were  religioufly  feru- 
thenwwas  Pilous  in  beginning  a War  -,  for  they  never  fent  forth 
that  in  the  their  Armies  till  they  had  fought  for  Juftice  in  the  tra&s 
lorms  to  be  of  Peace,  and  after  the  publick  promulgation  of  their 
renirsd,  tobe  intent.  Such  alfo  was  the  integrity  of  the  Achnans , be- 
icitd  where  f°re  they  had  forewarned  the  Enemy  to  a defence.  Ma- 
to be  yielded,  chiavel  commends  the  fimplicity  of  the  Ancient  Floren- 
as  we  have  tines , that  enterprifed  no  Hoftility  on  their  Neigh- 
iaid  elfewhere  hours  till  they  had  by  ringing  a Bell  for  the  fpace  of  a 
flood*  unlefs"  w^e  M°Qtb,  fommonedthemto  a peaceable  fatisfa&i- 
they  that  are  on  or  a brave  refiftance : but  thefe  Cuftoms  and  Infti- 
caiied  upon  tutions  are  only  of  fome  Countries,  not  from  the  Law 
will  rather  of  Nations  •,  the  white  Rod  among  the  Greeks,  the  Turfls 
Puf}p(t^°  and  Bloody  Spear  among  the  EqutcoU,  renunciati- 
IHves : thiTre- on  Fricndfhip  and  Society  (if  there  had  been  any) 
quiring  of  thirty  folemn  days  after  fatisfaftion  demanded,  * arc 
things  Ptiny  rather  introduced  by  that  which  we  call  the  Cuftom  or 
tcftih's'*as.  Law  of  particular  Kingdoms  and  States-,  for  there 
Ration. Ws  8*  may  be  War  no  Queftion  introduced,  without  any  fo- 
* The  thro  ^emn  Proclamation,  as  the  violation  of  Ambafladors  by 
ingof  the  W approbation  of  publick  Authority  is  an  open  denunda- 
Spcar  and  tion  of  War,  and  upon  the  lame  Reafon  Gufiavus  A- 
fuch  fort  of  dolpbus  invaded  -{-  the  German  Empire,  without  ever  de- 
daring  War,  to  revenge  the  contumelious  ufage  of 
belong  to  the  b*s  Ambafladors,  at  Lubeck.  The  form  of  denunciation 
LawotNati-  of  War,  which  is  either  conditional,  or  abfolute,  Con- 
ens,  which  in  ditional,  when  reftitutionor  fatisfa&ion  is  demanded  at 
procefs  of  the  fame  time,  when  the  War  is  denounced.  A pure  or 
©Wbiew^'nay  abfolute  denunciation,  is  that  which  efpecially  is  called 
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in  Indi&ion  or  Proclamation,  which  is  either  when  the  the  third  ru- 
other  Party  hath  already  begun  the  War,  or  when  he  War ”'1S 
himfelf  hath  committed  that  which  deferves  to  be  pu-  iJidlfted^ncl 
nilhed.  See  Examples  Grot.  lib.  5.  c.  3.  8.  7-  • gun.  Parro  libs 

• 4.  dt  l.  f Phil. 

Athnibatu  Arma  Suecicd  fol  13.37-  Zoitcb  de  Jure  Fecialt  part.  2;  fell.  10.  qu,  Ait 
fbellum  aiiquando  omijjd  indiblione  movere  iiccat  l \ 

XXII.  But  if  War  be  indi&ed,  or  is  begun  againft 
him  who  hath  the  higheft  Power  over  the  People,  it  is 
fuppofed  to  be  proclaimed  againft  all  his,  not  only  Sub- 
jects, but  thofe  who  will  joyn  themfelves  unto  him,  as 
being  an  acceflion  to  his  party.  And  this  is  that  which 
the  Law  interprets,  the  Prince  being  defied,  his  adherents 
alfo  are  defied  3 for  to  proclaim  a War  is  to  defie,  which 
is  to  be  underftood  of  that  fame  War  which  is  waged  a-  iiha* 
gainft  him  to  whom  it  is  indidted,  as  when  War  was  de-  rentes.  Baida* 
nounced  againft  Ant  icohus, they  were  not  pleafed  to  de-  ud  LeK-  3. CM 
nounce  it  againft  the  tALiohans  apart  becaule  they  had  o-  Serv-  ”*  7°- 
penly  joined  themfelves  with  Antiochus : the  Heralds  an-  Liv.lib, 
lwered,  ts£tohans  have  declared  War  of  their  own  accord  a- 
gainft  themfelves ; but  that  War  being  ended,  if  another 
People  or  King,  for  fupply  of  Aids,  is  to  be  warred  a- 
gainft,  that  the  effe&s  of  the  Laws  of  Nations  may  fol- 
low, there  will  be  need  of  a new  Indi&ion,  for  now  he 
is  not  lookt  upon  as  acceflary,  but  Principal : wherefore  jjemdicipoieji 
it  is  rightly  faid.  That  by  the  L.aw  of  Nations,  neither^  beiiorocw- 
the  War  of  Manlius  upon  the  Gallo-Greeks , nor  of  Cce(ar  rnm  Vljffism 
upon  Ariovifhts  was  lawful.  For  they  were  not  aflault-  cJcmaf  Pri- 
ed  now  as  an  acceflion  of  a Neighbour’s  War,  but  prin-  auxltiawsTdi 
cipally : to  which  purpofe,  as  by  the  Law  of  Nations  quibtu  Horn. 
Indidf  ion,  fo  by  the  Roman  Law  a new  Command  of  the  odyfi  1.  C ibi 
Roman  people  was  neceflary.  For  what  was  faid  in  Didjmxs. 
the  propolal  againft:  Antiochus : Was  it  their  will  that  War  ; ;v;u, 

[hould  be  entred  with  King  Antiochus  and  thofe  that  followed  41. 
his  Party  (which  was  obferved  alfo  in  the  Decree  a- 
gainft  King  Perfeus ) feems  truly  underftood  fo  long  as 
the  War  continued  with  King  Antiochus  or  Perfeus , and 
thole  that  really  immixed  themfelves  in  that  War. 

XXIIL  Now  the  true  Reafon  wherefore  Nations  re- 
quired Denunciation  to  that  War  which  was  faid  to  be 
juft  by  the  Law  of  Nations,  was  not  that  Force  fliould 
be  offered  privily,  or  carried  on  by  deceit,  for  that  per- 

B , tains 
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tains  more  to  the  excellency  of  their  Valour  than  to  Ariel 
Right;  (for  fome  Nations  (as  we  have  read)  have  ap- 
pointed their  Enemy  the  time  and  place  of  Battel)  but 
that  i[  might  certainly  appear  the  War  was  not  waged 
by  a private  undertaking,  but  by  the  will  of  either  peo- 
ple or  their  Heads.  Servius  Honor  atm  when  he  had  de- 
duced the  Original  of  the  Heralds  Law  from  Ancus  Man-  v 
hus,  and  further  from  the  tAhjuicola,  faith.  That  if  at  any 
time  Men  or  Beajh  were  by  any  Nation  taken  from  the  Peo- 
ple cf  Rome,  the  Pater  Patratus  went  with  the  Herald s 
(that  is,  Priells)  who  have  Authority  in  making  Leagues , 
Turn  ccrture  o-and  flandtng  before  the  Bounds,  with  a loud  voice  pronounced 
itiis,  turn  res  \fJ(,  caufe  0f  t]je  ppar  ^ any  tb(y  would  not  refiore  the  things 
ueuit.  or  deliver  up  the  Authors  of  the  Injury , he  threw  a 

Spear , which  was  the  beginning  of  the  fight , and  thence- 
forth it  was  lawful,  after  the  manner  of  War,  to 
take  the  Spoil. 

XXIV.  War  is  not  only  lawful  againfi:  thofe  that 
are  our  Enemies,  but  likewife  againlt  thofe  that  fupply 
them  ; but  yet  we  mull  diftinguifh  of  the  things  them- 
ielves.  For  fome  things  there  are  that  have  ule  only 
in  War,  as  Arms : fome  that  have  no  ufe  in  War,  as 
thofe  that  ferve  for  pleafure  : fome  that  have  ufe  both 
in  War  and  out  of  War,  as  Money,  Corn,  Vi&uals, 
Ships  and  things  belonging  thereto. 

i.  It  is  plain,  that  by  the  firfl  he  is  my  Enemy  that 
fupplies  my  Enemies  with  things  necefiary  for  the 
War. 

Trench  and  2>  But  by  the  fecondhe  is  not, according  to  that  of  Se- 
Uuub  in  en-  tieca  : I will  not  help  him  to  Monies  to  pay  his  Guards  \ but  if 
micy,  and  the  be  Jhall  defire  Marbles  and  Robes , (uch  things  hurt  not  others, 
Fnglijh  neutet  only  they  minifter  to  bis  Luxury:  Souldiers  and  Arms  1 wilt 
h'tcni-nnic0*  not  fupptyb‘m  with  ; if  be  (hall  fee\  for  Players  and  Recreations 
red  the  to  (often  bis  fiercenejs,  I will  gladly  offer  to  him : Ships  of  IVar 
French  King  1 will  not  Jend  him,  but  fuel  as  are  for  Pleafure  and  Oflenta- 
to  build  aVet-  tlon  0y  Princes  (porting  in  the  Sea.  I will  deny  to  give  to 
leI  FonCmu™  0I1C  that  purpofes  the  deftruclion  of  another’s  Country 
which  was*  ’ thofe  things  that  are  eflentiai,  for  it  is  a bounty  not  to 
fenc  into  be  allowed  of. 

France,  and  But  in  the  third,  which  is  a doubtful  ufe,  there  the 

wa*  n<^rcach  feate  of  the  War  is  to  be  confidered:  For  if  I cannot 

traiity  Mro  defend  my  felf  uulefs  I intercept  the  things  fent,  ne- 
l6V:.'  ’ . cefficy 
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ceflity  will  then  give  right,  but  with  the  Burden  of 
Reflitution  *,  except  fome  other  caufe  accede } but  if 
the  apportation  of  tnofe  things  hinders  the  execution  ofjf. 
my  right,  and  he  could  know  fo  much  who  brought  §_  ^ ' 
them,  as  if  I had  driven  the  Enemies  Fleet  into  a Port 
, or  Haven,  or  had  ftraitned  a Town  with  a Siege  or  The  Entfijb 
Blocade,  and  were  now  in  expectation  of  their  yielding  drive  the 
or  compounding,  there  is  no  queftion  but  he  that  (hail  D*tcb  Etfl. 
in  fuch  cafe  fuccour  my  Enemy,  ought  in  Juft  ice  be  made 
liable  for  the  Damage  I have  fuftained  through  his a!Mi  th e'vina 
means : like  a Gaoler  that  fhall  wilfully  fufier  my  Pri-  there  proted- 
foner  to  efcape ; or  one  that  hath  refeued  my  Debtor  ed  them  a- 
juftly  detained  by  me  for  my  damage,  whereby  I am  in-^‘an^he 
jtired  and  according  to  the  meafure  of  my  lofs  his  tllL„  f^soV 
Goods  alfo  may  be  feiz’d  and  brought  into  fuch  a Bate,  Nations,  for 
to  the  end  I may  obtain  a juft  fatisfadion.  But  if  he  which  theen- 
hath  not  yet  done  any  damage,  but  hath  been  willing  FuingVVar  was 
to  do  it,  there  will  be  a right  by  retention  or  ftaying  on^he  KiiJot’ 
of  the  Ship  and  Goods  to  compel  him  to  give  caution  Britain's  part, 
for  the  future  •,  but  if  my  Enemies  injuftice  towards  me  syh.  in.  verb. 
be  moft  evident,  and  a Nation  that  ought  to  be  Neuter  Kcftitut.pag. 3. 
confirm  him  in  that  moft  nnjuft  War,  in  thac  cafe  it  §■ l2* 
will  not  only  Civilly  be  liable,  but  Criminally  as  one 
that  refeues  a Pirate  manifeftly  guilty  from  the  Judge  at 
the  very  Bar,  and  therefore  it  will  be  lawful  to  deter- 
mine againft  him  by  fuch  meafures  as  are  neccflary  and 
meet  for  his  Offence,  wherefore  wirhin  thofc  rules,  he 
may  be  fpoiled  of  Ship  and  Lading  ; and  that  is  the  true 
reafon  wherefore  Indidionor  publick  Proclamation  by 
internal  right  ought  to  be  denounced,  that  fo  other  Na- 
tions may  fee  they  have  a juft  caufe  who  commenc’d  the 
War,  and  that  they  ought  not  to  be  impeded  in  the  ac- 
quiring due  fatisfadion. 

And  though  Neuters  are  not  compellable,  by  the  ri- 
gor of  War,  to  afford  afTiftance  to  either  Party  without 
the  Will  of  the  other  , yet  fuch  may  the  emergency  of  the 
cafe  be,  that  if  enforc'd,  they  may  lawfully  declare, 
though  to  the  damage  of  the  weaker.  Such  was  the 
cafe,  when  the  Venetians  had  fo  far  prevail  d againft  the 
Turks  in  Canrlia^  that  Canca  which  they  then  belieged  by 
Sea  and  Land,  was  brought  to  that  extremity  that  in  all 
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human  probability  it  mult  then  have  been  fpecdily  fur- 
rendred,  the  Enghfh  Ships  being  then  at  Smyrna , and 
prcft  by  the  Turk  to  aflift  the  Grand  Sigmor  in  the  relief 
of  that  City.  If  the  Perfons  whom  the  Englifh  had  thus 
affifted,  had  been  Chriftians,  there  is  no  queftion  this 
Auxiliary  aid  had  been  well  ; but  to  aflift  an  Enemy  of  , 
‘Chriftianity  againft  Chriftians  themfelves  hath  fecmed 
doubtful : but  furely  there  leans  little  reafon  for  fuch 
an  Ambiguity  ; for  if  it  be  lawful  to  make  League  with 
thofethat  are  Aliens  from  the  true  Religion  by  the  Law 
of  Nature,  then  there  can  be  no  doubt  but  they  may  be 
aided.  Now  by  the  Law  of  Nature  they  may  be  entred 
into  byChriftians  with  fuch, for  thatLaw  is  fo  common  to 
all  Men, that  itadmitteth  not  any  Difference  ofReligion  : 
nor  was  the  fame  univerfally  forbidden  by  the  Hebrew 
haw  eorum  in  Law,  as  appears  by  Abraham’s  aiding  the  wicked  Sodo- 
Thargum.  mites  with  his  Arms;  and  that  which  was  very  remar- 
kable, that  the  A/moneans  being  exceeding  skilful  in  the 
l’ij  Carolum  Law,  and  great  Obfervers  of  the  Hebrew  Rites,  yet 
made  they  Leagues  with  the  Lacedaemonians  and  Ro- 
1 u ' ' 1 " mans  by  the  confent  of  the  Priefts  and  People,  yea  and 
publickly  offered  Saa  ifice  for  their  fafety:  nor  were 
Lib.  7.  cb.  3.  they  forbidden  by  the  Evan gelical  Law,  according  to 
that  of  TertuSian  who  obferves,  That  fo  long  as  Ifrae l 
was  only  his  people,  God  did  jtiftly  command  mercy  to- 
wards their  Brethren  alone  ; but  after  that,  he  gave 
unto  Chnjl  the  Nations  for  his  inheritance , and  the  ends  of 
the  Earth  for  his  fojftjjion,  and  that  began  to  be  paid 
which  was  pront i led  in  Hofeay  They  that  were  not  my  Peo- 
ple (hall  be  my  People , and  the  Nations  that  bad  not  obtained 
mercy  (hall  obtain  mercy  5 From  that  time  Chri ft  hath  ex- 
tended unto  all  the  Law  of  fraternal  benignity,  exclu- 
v tie  the  Cafe  ding  none  from  our  Compaffion,  no  more  than  from  his 
at  large  in  the  Vocation:  from  whence  it  follows,  that  the  aftion  of 
end  ot  this  thofc  Captains  being  then  in  the  power  of  the  Turk,  was 
Chapter.  lawful  in  the  aflifting  them  againft  the  Venetians. 

JtufccUic.  XXV.  And  although  the  Goods  of  Friends,  according 
to  the  circumftance  of  the  cafe,  may  be  prefer ved  by 
adjudication,  and  reftored  to  their  owner  ; yet  all  man- 
ner of  Goods  have  not  that  priviledge  : For  though  the 
Freedom  of  Trade  preferves  the  Goods  of  Friends,  againft 
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the  vigor  of  War , yet  it  does  not  tbofe  Goods  that  fupply  the  vHe  Treaty 
Enemy  for  War,  as  Monty,  VsCluals,  Ships , Arms,  and  other  f ^ ''  ■at  10,1 ' 
things  belonging  thereto  •,  for  to  fupply  an  Enemy  that  in-t^"  third'^" 
vades  our  right,  or  fecks  the  deftruftion  of  our  Coun-  XVhat  is  meant 
tries,  is  a liberality  not  to  be  allowed  of,  and  it  cer-  by  Goods 
tainly  Hands  with  neceflity,  that  if  1 cannot  fafely  defend  Contraband 
* my  [dfor  endamage  my  Enemy  without  intercepting  the  things 
font,  it  may  juftly  be  done but  when  fuch  goods  are  lei-  ,jj2e>  * L 
zed,  whether  they  give  the  Captor  a right  of  Proper- 
ty, or  righc  by  retention,  to  compel  that  neuter  Nati- 


on to  give  Cation  for  the  future,  by  Hjlages  or  Pledges , 

not  to  fupply  the  Enemy, may  be  a queftion.The  Romani, 

who  had  brought  Victuals  to  the  Enemies  of  Carthage, 

were  taken  by  the  Carthaginians,  and  again  rendred  up-  Cmbien.vt 

on  requelt ; the  Hollanders  in  the  heat  of  the  War  be-  l^9' 

tween  Sweden  and  Poland,  never  fuffered  themfelves  to  >,s' 


be  interdiried  with  cither  Nation;  the  fame  State  when 


they  had  War  with  Spain,  intercepted  the  French  Ships, 
paflfing  to  or  for  Spam  but  reltored  them. 

And  Pompey , in  the  Hiltory  of  the  Mithridatick  War,  Plutarch. 
let  a Guard  on  the  Bufphorus , to  obferve  if  any  Merchant 
fail’d  in  thither  whofoever  did,  and  was  taken,  was 


furely  put  to  Death}  fo  Demetrius  when  he  polfefs’d  At- 
tica with  his  Army,  having  blockt  up  Athens , hang'd  up 
both  the  Matter  and  Commander  of  a Ship,  \vho  at-  Miurplul  In  his 
tempted  to  bring  in  Corn:  the  Hollanders  having  blockt  Dxmjh  Hift. 
up  Dunkirk,  fome  Enghjh  Merchants  Ships  did  attempt  i.  part.  z._ 
to  enter,  but  were  denied  by  the  Hollanders. 

Mott:  certain,  if  a Neuter  Nation  hath  had  notice  of 
the  War,  and  Caution  given  them  (as  is  ufual)  not  to 
fnpply  the  Enemy  with  the  Connterband  Goods,  as 
they  call  them ; if  fuch  be  the  cafe,  the  prize  is  be- 
come abfolutcly  the  Captor’s.  So  Queen  Elizabeth  did,  riie Tit.  Cu- 
when  (he  feiz’d  on  the  60  Sail  of  the  Hanfiatick  Towns, ftoms. 


who  were  carrying  of  Goods,  ropas  contrabanda , to  the  v 
Spaniard  her  Enemy } fhe  condemned  them,  and  made 
them  ablolute  prize  } For  at  neuters  are  not  compellable  by 
the  rigour  of  War , to  give  any  thing  againjl  their  Will,  jo 
mujl  they  no'.  again(l  tbs  Will  of  each  Party  afford  fuch  things 
as  may  damage  one  another.  For  Perfons  or  Nations  hav-  5 , c>  s . 
ing  had  notice  of  the  War,  which  is  done,  and  Caution  omn  45. 
men  fomecimesby  Proclamation , or  fome  other  publick 
6 ' B j Ed  id, 
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Edift,  fignifying  the  right  of  their  Caiife,  and  fhall  af- 
terwards gather  to,  and  aflift  the  Enemy,  whether  Af- 
BaU  ail.  2.  c.  fociates,  Neuters,  or  Subjects,  the  fame  yields  a right, 
de  Seven  yc.  fo  far  as  to  them,  not  only  to  the  charge  a^d  damage 
Under  the  that  may  fall  thereby,  by  making  them  prize  t,  but  may 

Jvia‘Tlc ^ t-on‘  make  them  obnoxious  to  punilhment:  for  it  is  the  Duty 

bccorapre-^  of  tbofe  that  abflain  from  iVar  to  do  nothing  for  the  ftrengtb- 
hended  Arras  rung  of  him  who  maintains  a bad  caxfi,  whereby  the  motions 
only,  as  pie-  of  him  that  wagcth  a juft  War  may  be  retarded  ; and  where 
ces  of  Ordi-  the  caufe  is  doubtful,  they  ought  to  (hew  themfelves 

aiMmple-  cclual  t0  permitting  p3llage,  baking,  dreflmg, 

ments belong- an<^  affording  Provifion  for  each  Army  or  Navy, 
ing  to  them, 

Fire-Balls,  Powder,  Matches,  Bullets,  Tikes,  Swords,  Lances,  Spears,  Halberts, 
Guns,  Mortar- Pieces,  Petards,  Granadoes,  Musket-refts,  Bandaliers,  Salt  peter 
Muskets,  Musket-fiiot,  He'mets,  Corflets,  Breaft-plates,  Coats  of  Mail,  and  the 
like  kinds  of  Armature;  fo  for  Horfes  and  other  Warlike  Inftruments.  Vide 
Marine  Treaty  between  England  and  Holland,  Decerr.b.  i.  1674.  Art.  3.  Vide  the 
Attempt  made  by  John  Burrough  to  Trade  with  the  Sweje  exprefly  againft  the 
Interdiction  of  the  Danifo  King  ; Sir  Walter  Raleigh,  l.  5.  c.  1.  § to. 


So  likewife  it 
isShips  Marts, 
and  whatlb- 
ever  (hall  be 
thought  or  af- 
certained  ca- 
pable of  Ar. 
jriing  an  Ene- 
my. 

Bartol.  1.  nullut 
nunc.  lib.  2.  de 
yfuieis  Calico- 
lit. 


'ainro  16  so. or 
i6<ji.vide  X. 


L.  i/£mihus  Prator  accufed  the  7 fans  for  victualling 
the  Enemy’s  Navy,  promifing  them  Wine,  adding,That 
unlcfs  they  would  do  the  like  for  the  Navy  of  the  Romans , 
he  would  account  them  as  Enemies : but  common  expe- 
rience hath  taught  Nations  and  Kingdoms,  when  they 
declare  Neutrality,  to  make  Provifion  byway  of  League 
with  both  the  Nations  at  War,  that  when  it  fliould 
happen  the  Armies  of  boch,  or  any  draw  towards  their 
Territories,  it  might  be  lawful  for  them  to  exhibit  the 
Common  Offices  of  humanity  to  both. 

lx  happened  that  about  feven  flout  Merchant  Men 
rode  in  the  Port  at  Smyrna  g the  General  of  the  Vene- 
tians  being  jealous  of  their  joining  with  the  Turktfb  Ar- 
mado,  defired  to  know  their  Minds,  who  anfwercd, 
they  would  prove  Neuter  in  the  difpute-,  but  after- 
wards (though  at  firft  the  Captains  all  refufed)  upon 
the  threatning  of  the  Grand  Stgnior , to  lay  an  Embargo 
on  all  the  Goods  of  the  Englijh  Nation  in  his  Dominion, 
and  to  make  Haves  of  their  Perfons ; thofe  Captains 
were  forced  to  join  with  the  Turkifh  Forces,  who  beat 


Cooke  off  he 

Church’s  ftatc  the  Venetians  from  before  Carta,  and  fo  reliev’d  it  •,  the 
in  equal  dan-  Verse- 
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Venetian's  Ambailador  complained  to  the  then  Powers  in  with  ths 
England,  but  could  have  no  Relief,  being  anfwercd,  That  iraJe’ 
thole  Ships  being  in  the  Turks  Power , v>trt  jubject  to  tt,  the 
accident  being  fuch  as  made  the  Adion  lawful,  as  we 
have  afore  remembred. 

Leagues  may  be  made  with  Infidels,  by  the  Law  of 
■f  Nacure,  and  likevvife  by  that  of  Religion,  which  is  lb 
equally  indulgent  to  all  Men,  that  it  will  not  admit  of 
any  difference  upon  the  Score  of  Religion.  ViJ.  Ex- 
amples and  Cautions.  Grot,  de  jure  belli  & pads  lib.  z.  Cap. 

15. §.  8.  9. 10,  ix.  12. 


B 4 CHAP. 


Digitized  by  Google 


CHAP.  II. 

©f  ftmerg  of  gjsarque  an& 


I.  Of  Rypriqih  generally  confidered, 
and  for  whit  Caufes  imirded. 

Jl-  Whether  unlawful  by  l be  Litv 
of  Nature  and  of  the  Roman 
Lim. 

III.  Where  lawful  by  .the  Lams  of 
Nations  at  this  day,  and  the  rea- 
font  wherefore  they  are  fo  recei- 
ved. 

IV.  Of  the  Advantages  that  accrue 
univcrfaBy  by  fuels  Reprisals. 

V.  Of  tke*effential  eaufes  or  grounds 
genera!’}  for  the  amor  ding  Let- 
ters ol  Reprisals. 

VI.  Of  the  effemial  eaufes  or 
grounds  particularly  tbit  are  re- 
qaifitdfibefore  they  can  be  awarded 
by  the  Lams  of  Nations  and  0} 

' tbit  Realm. 

VII.  Of  the  ordinary  and  extraor- 
dinary by  the  Lams  of  England. 

VIII-  Whether  the  fame  creates  a 
debt  in  the  Grantee , and  nbetber 
the  Execution  may  be  fufpended. 

IX.  Whether  the  awarding  the  fame 
amounts  to  a Breach  of  Peace. 

X.  Of  Letters  of  Reprisal  extraor- 
dinary where  granted , and  of 
what  force. 

XI.  That  it  can  fills  with  the  Inter efi 
Ol  Princes, not  only  to  prevent  thofe 
things  that  may  occafion  Repnqe, 
but  likewife  not  to  deny  the  fame, 
if  there  be  ground  fufjicieni. 

XII.  the  difference  of  htjuflice  offe. 
red  to  Sub] fils  and  to  foreigners, 
and  where  the  one  is  concluded  by 
the  fame  and  not  the  other. 

XIII.  What  is  meant  by  denying 
of  Right  and  doing  of  Injujlice, 
and  where  Reprisal  fakes  rooting, 
and  where  not. 

XIV.  of  Reprisals  where  awarded, 
for  denying  of  common  Juft  ice,  or 
fhofe  which  are  culled  Letters  of 
Marque  in  cafes  ordinary. 


XV.  Not  repairing  the  damage  after 
Letters  of  Requefl  creates  a Na- 
tional debt,  arid  is  the  foundation  ,-K 
of  Reprisal. 

XVI.  Domicil  not  Origination  fub- 
jeiks  to  repriqe. 

XVII.  Reprisal  not  gran  table,  if 
the  fpoil  mat  oecafionei  by  War. 

XVIII.  Of  perfons  exempted  front 
Reprisal  by  the  Laws  of  Nations, 
Canon  and  Civil  Law. 

XIX.  Where  Shift  and  Goods  are 
fubjefl  to  Repriqe,  and  where  not. 

XX.  When  Right  is  denied,  whether 
life  is  engaged,  and  whether  per- 
fons refufing  to  yield  may  be  j lain . 

XXI.  Goods  taken  by  Reprise  where 
the  property  is  altered,  and  where 
not,  tryable  in  the  admiralty. 

XXII.  Where  many  Ships  are  pre- 
fern,  and  one  becomes  Captor , 
whether  the  fpoil  wju/f  be  divided, 
or  remain  hit  that  became  Nlifler 
of  the  Priqe. 

XXIII.  Where  the  Grantee  of  Let- 
ters of  Reprisal  may  become  a 
Pirate  noiwithjlanding  fuch  Com- 
miffion. 

XXIV.  Where  a mifeaption  cre- 
ates not  an  Injury  in  the  Gran- 
tee, nor  fubjeSs  him  not  to  an- 
fmer  damage  to  the  fufferers. 

XXV.  Of  the  Duties  incumbent  upon 
the  Captor, and  whether  the  Goods 
taken  are  fubjefl  to  pay  Cuftoots. 

XXVI.  After  the  debt  and  damage 
Jatisfied,  reflitution  of  the  refidus 
ought  to  be  made. 

XXVII.  Contribution , whether  it 
can  be  by  the  Laws  of  England 
to  him  whefe  Goods  are  taken  by 
Repriqe. 

XXVIII.  Where  Commijfnms  have 
been  awarded  for  the  inquiring  of 
Pepredations , under  which  the 
Parties  have  fometimes  obtained 
fatitfa&ion. 
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I.  T}  Epnfals  known  to  us  by  the  word  Reprifalia,  ovGrot.de  jure 
l\  Letters  of  Marque,  inLaw  have  other  appellations,  B<tHiet  Fads 
as  Pignoratio,  Clarigauo  and  Androlepfta,  &c.  in  imitation  hb.^.c.  2,§- 
of  that  Androlepfta , among  the  Greeks , to  feize  the  three  4| 

% next  Citizens  of  that  Place,  whither  the  Murderer  had 
* fled,  and  was  always  given  to  him  who  required  revenge 
of  the  Offender  *,the  word  (Reprisals)  is  from  the  French 
reprendre  and  Reprtfe,  i.  e.  rejumptio , that  is,  to  re-take  or 
take  again  one  thing  for  another,  like  our  Saxon  tCli' 
tljcrnam.  Though  the  AT  is  now  become  lawful  by  the  Reprifab  are 
Law  (indeed  confent)  of  Nations , yet  mull  it  have  its  one>  b°th 
Standard-mark,  for  the  fame  cannot  be  done  by  any  pri-  an^°ci" 
vace  authority,  *but  only  by  the  power  of  that  Prince  or  vil  Law ; rc- 
Republick,  whole  Subject  the  injured  perfon  is  ; nor  is prifatii ifl p»~ 
the  fame  grantable  by  Authority,  but  where  the  party  te/tas  pign e- 
injured  has  J up  ice  denied  him,  or  the  lame  illegally  de-  '^miibet^de 

terra  debitor  it 
data  ere di  tori 

fro  injuries  & darnnit  accept  it,  -jocabular.  utriufpue  J uru . 27  E.  3.  St  at.  2.  cap. 
fi- 
ll. By  the  Law  of  Nature  no  Man  is  bound  for  ano- 
ther’s Ad,  but  only  the  Succeflor  ot  his  Ellate,  for  that 
Goods  and  Ellate  Ihould  pafs  with  their  Burthens,  was 
introduced  together  with  the  Dominion  of  things  \ hence 
it  is  that  the  Son  cannot  be  molelled  for  the  debt  of  his 
Father,  * neither  the  Wife  for  the  debt  of  the  Husband,  * ^ 
nor  the  Husband  for  the  debt  of  the  Wife;  the  hmeutvuil.exvila- 
being  again!!  natural  equity,  that  one  Ihould  be  trou-  nis- c-  »<? « 
bled  for  the  debt  of  another.  ^ ,:e 

So  it  is,  that  no  particular  Men  owe,  or  arc  obliged^'  ^t° l11’*''0’ 
for  the  debt  which  the  Community  owes,  that  is,  if  thevipian.Leg.fi- 
Community  have  any  Goods  •,  but  if  Money  be  lent  to  a tut  fed.  i/uod 
Community , each  particular  is  naturally  bound,  as  they  urn-erf. 
are  a part  of  the  whole,  if  the  Stock  publick  be  wanting. 

If  one  lends  my  Country  Money  (fays  Seneca)  I will  not  tanqumpropri. 
call  my  felf  bis  Debtor,  yet  will  I pay  my  fiare.  And  again,  um,  fed  tan- 
P-ing  one  of  the  People,  1 will  not  pay  as  for  my  felf,  but  con-  publican 
tribute  as  for  my  Country.  Naturally,  nay,  by  the  very  ^mlcaU^it 
Reman  Law,  * one  Village  was  not  bound  for  the  other,  Benef.c.  c.  20. 
cor  one  Man's  Pohefficns  charged  for  another ; no  not  foe?  cap.  19. 

much'  Leg.  mi Um, 
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c.  ie  Executes  much  as  with  the  debts  publick : the  reafon  being  added,' 
ExjttioHibtu.  That  it  was  agam(f  reafon  f»r  one  to  be  charged  with  the  debt 
of  another. 

III.  And  though  by  the  Law  of  Nature  one  Man’s 
Goods  are  not  tycd  for  the  debts  of  another,  no  nor  for 
thofe  of  the  Publick  yet  by  the  voluntary  Law  of  Na- 
tions, the  lame  might  be  introduced  and  brought  in,  v 
and  the  fame  may  hand  well  with  the  Laws  of  Nature  -y 
for  that  might  be  introduced  by  Cuftom  and  tacit  Con- 
fent,  when  even  Sureties  without  any  Caufe,  may  fub- 
ject  and  make  liable  their  Goods  and  Eftatcs  for  the 
Debts  of  a Stranger.  So  likewile  that  for  any  Debt, 
which  any  Civil  Society , or  the  Head  thereof  ought  to 

. make  good,  or  bccaufe  the  Sovereign  or*  a Head  hath  not 

done  right  in  another's  Debt,  but  hath  made  himfelf 
liable  to  render  fatisfadtion ; l’uch  a Society  may  oblige 
and  make  liable  all  their  Goods  corporeal  or  incorpore- 
al, for  the  reddition  of  Satisfadfion.  Hence  it  was,  as 
the  Great  Jufhnian  oblcrves,  That  this  Cuftom  was  con- 
InSov.fql.  flitutC(i  by  the  Nations,  grounded  on  the  urgency  of  hu- 
riieoVe  /ajBr/ii mane  needs,  afierted  with  the  greateft  of  Necelfities: 
in (exto.'Juf.  fince  without  this,  great  licence  would  be  given  and  to- 
Jnfl.  de  jure  lerated  for  the  committing  of  depredations  and  inju- 
rics  t,  efpecially  if  only  the  Goods  of  Rulers  were  made 
liable,  who  feldom  poflefs  any  thing,  that  for  fatisfadfi- 
on,  the  injured  may  ealily  come  by,  whereas  thole  pri- 
vate Men,  whofe  Commerces  are  various,  may  be  catcht 
for  recompence,  fometimes  with  the  greateft  of  eafe, 
Eetdiu  ;.  conf.  and  freeft  from  danger.  Bclidcs,  the  Owners  of  fuch 
58.  Bartoi.  de  prj7e  being  Members  of  the  fame  Society,  might  more 
lernm * <5‘fl<<eably  obtain  mutual  right  for  latisfa&ion  of  the  injur’d, 
and  their  own  future  indempnity  than  Foreigners  could, 
who  without  fuch  a Tye  would  be  very  little  regar- 
ded. 

IV.  Befides,  the  Benefit  of  this  Obligation  was  com- 

mon to  all  Nations,  fo  that  they  which  were  one  time 
grieved  with  it,  another  time  might  be  eafed  by  the 
fame.  Moreover  that  this  Cuftom  was  received,  ap- 
pears not  only  out  of  full  Wars  which  Nations  wage  a- 
gainft  Nations  (for  in  thefe  what  is  obferved  may  be 
feen  in  the  Forms  of  the  ancient  Denunciations.  Popu- 
lar- lib.  i.  fit  prifccrum  Latmornm,  hommbufquet  pri/cis  Latinis  helium 

* indict) 
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in  dice  fae  toque.  So  likewife  in  the  Propofol:  Vclknt , juhc- 
rent  Phil^pfo  Regi  Maceduntbufcjue , qui  (ub  regno  ejus  tjfent,t-ib.  31. 
helium  indict.  And  in  the  very  Decree  or  Proclamation  ^ 

itfelf:  Populus  Romanus  cum  popttlo  Hermundulo  hominibuf- eap.  'I"‘ 

ejue^  Hermuvdults  helium  juJJit')  but  alfo  where  Wars  arc 
not  come  to  that  fulnefs  of  War,  yet  there  is  need  of  a 
J certain  violent  Execution  of  Right,  that  is  imperfedt 

War.  Agefiiatu  of  old  laid  to  Phamabanus , a Subject  to  p;:lUrci,  j-e. 

the  King  of  Perfia : We,  OTharnabazus,  V'i'jin  we  were fi. 

the  King's  Friends , carried  our  (elves  like  Friends  towards  all 

hu,  and  being  now  become  his  Enemies , we  carry  cur  (elves 

like  Enemies  j w hire  fere  feeing  you  will  be  one  of  the  things 

that  are  bis , we  do  puffy  oppoje  him  in  you.  A fpecics  of 

this  fort  of  Execution  by  Rcprizal  was  that  which  the 

Athenians  called  apprchenfion  of  Men,  of  which  the  At- 

tick  Law  (as  Mr.  Rous  obferves)  If  one  have  force  offer'd  j - 

him  and  die , his  Kinjmen  and  Friends  may  apprehend  Aden-,  Attics. 

tsll  either  the  Manjliyer  be  duly  punijht  or  yielded  3 but  it  is 

lawful  to  apprehend  three  Alen  and  no  more.  By  which  it 

plainly  appears,  that  for  the  debt  of  the  City  which  is 

bound  to  punilh  her  Subjefts  that  have  hurt  others,  is 

tied  a certain  incorporeal  right  of  the  Subjedfs,  that  is,  Herod  to 

the  liberty  of  Staying  where  they  pleafe,  and  doing  whom  it  was 

what  they  will:  Sothatfuch  Perfons  fo  taken,  by  that"”^3^1^® 

Law  might  be  made  Slaves  untill  the  City  did  do  that  the  Jr" 

which  by  Law  Ihe  was  qbliged  to  perform.  In  like  rabisms.  might 

manner  to  recover  a Citizen  taken  Captive  by  mani-  lawfully  ule 

fell  Injury,  are  the  Citizens  of  that  City,  where  the  In-P'S0?1^'0"' 

jury  was  done,  retained  by  Reprize.  Wherefore  at^°':{l ' ‘ ‘ 

Carthage  they  would  not  fuller  Anfton  the  Tyrian  to  be  Uo.  lib.  34. 

taken  3 for,  laid  they,  the  fame  will  befal  the  Carthaginians 

at  T yre,  and  in  other  Towns  of  Trade,  whereto  they  often 

re  fort. 

V.  A due  Adminiftration  of  Jufticc  is  not  the  lead 
fenfe,  wherein  Princes  are  ftiled  Gods  : To  deny  or  de- 
lay Juftice  is  Injuffice  3 Judice  is  every  Man’s  right 
who  hath  not  forfeited  what  he  might  claim  by  the  Jus 
Gentium.  , 

If  therefore  the  Party  cannot  obtain  his  Definitive C.  A feme-.nU 
Sentence  or  Judgment , within  a fit  time  againd  the  Per-f,!6,  Resent. 
fon  of  whom  he  complains,  or  if  there  be  a Judgment"^”''"6 
given  againd  apparent  Right  and  Law  j yet  if  no  Relief :^i  !ejlitue  ’re. 

Can  tie  rei  -.indie. 
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can  be  had,  the  Bodies  and  Moveables  of  his  Subje&sJ 
who  renders  not  right,  may  be  taken. 

VI.  In  the  Profecution  of  which  there  mult  be, 

j.  The  Oath  of  the  Party  injured,  or  other  fufficient 
Proof,  touching  the  pretended  Injury,  and  of  the 
certain  Lois  and  Damage  thereby  fuftained. 
i.  A Proof  of  the  due  Profecution  for  the  obtaining  of  v- 
Satisfa&ion  in  a legal  way.  . 

Protection  or  denial  or  Juftice. 

4.  A Complaint  to  his  own  Prince  or  Stated 

5.  Requilition  of  Juftice  by  him  or  them,  made  to  the 
Supream  Head  or  State,  where  Juftice  in  the  ordina- 
ry courfe  was  denied. 

6 • Perfiftency  ftill,  in  the  denial  of  Juftice. 

All  which  being  done,  Letters  of  Reprizal  under  fuch 
cautions,  reftri&ions,  and  limitations  as  are  confonant  to 
Law,  and  as  the  fpecial  cafe  may  require,  may  ifl'ue  not 
* only  by  the  Jus  Gentium  and  Civile , but  by  the  ancient 

ta  c.  30. the  and  municipal  Laws  of  the  Kingdom  *. 
latter  Claufe. 

Ctauf  -j. Johan-  Reg.m.  22.  Tit.  1 5.  E.  3.  pirt.  2.  dorf.  4.8,  Pat.  23  H.  6.  part.  2. 
do'f.l  4»  15. 

VII.  The  Reprisals  grantable  by  the  Laws  of  England, 
are  of  two  forts.  Ordinary  and  extraordinary.  The  Ordi- 
nary are  either  within  the  Realm  or  without,  and  are  al- 

fit  H x waysgranted  where  any  Merchants  or  theirGoods 
Ere.  4 ” arc  fpoiled,or  taken  from  them,  in  parts  beyond  the  Sea 
/«/.  114.  Peg.  by  Merchants  Strangers,  and  cannot  upon  Suit  or  the 
i2<p.Pn.  Roils  King’s  demanding  of  Juftice  for  him,  obtain  the  fame, 
i4  14  6.  he  lhall  haveuponTeftimony  of  fuch  prolecution,  a Writ 

t^‘.22.^M.\’outo^t^c^ancery-'  to  arreft  the  Merchants  Strangers 

6.  7.  patr.  2.  of  that  Nation  their  Goods  here  in  England ; the  whfch 
dorf.  18. 22  E.  is  grantable  to  the  Subjeft  oppreft  of  Common  Rtght,  by 
4 p&-  2.m.2$. (he  Chancellor  or  Keeper  of  England , who  always  in  fuch 
Jnft.  1*4  1 « ca^e  hath  the  approbation  of  the  King  or  Council,  of 
137.Zex.Mfr*  both,  for  his  fo  doing  •,  the  other,  which  is  for  fatis- 
uc.  120.  faction  out  of  the  Realm,  is  always  under  the  Great 
Seal.  * 

VIII.  But  Letters  of  Reprizal  granted  in  the  Ordinary 
way  for  reparation  out  of  the  Realm,  which  are  always 
under  the  Great  Seal  of  England.,  cannot  be  revoked, 

(though 
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(though  perhaps  in  point  of  State  there  may  be  a fur- 
pending  the  Execution  of  them  for  reafon  grounded  on 
the  publick  good)  and  the  reafon  wherefore  they  can- 
not be  annulled  or  revoked  is,  becaufe  after  the  Per- 
fon  injured  hath  petitioned,  and  hath  according  to  Law  ^eg.  qU; 

, made  out  by  proof  his  lofs,  and  Letters  of  Requeft  tuere  de  ret 
* have  gone,  and  no  reparation  made,  then  the  Letters v‘Kdic' 
Patents  of  Reprisal  being  fealed,  the  fame  does  imme- 
diately create  and  veft  a National  Debt  in  the  Grantee 
to  he  fatisfied  in  fuch  manner  and  by  fuch  means  as  the 
fame  Letters  Patents  do  direct  out  of  the  Goods  and 
Eftates  of  his  Subjeds,  who  refufes  or  protelates  to 
do  right  (however  as  the  King  hath  the  Legiflative  ^Treaty 
power  of  Peace  and  War  in  a publick  Treaty  for  the^6’£reJs 
Nation's  good,  they  may  be  mortified,  and  then  revo- 
ked by  the  great  Seal  in  purfuance  of  that  Treaty  ) 

Nor  do  I fee  it  an  ad  unjuft  internal  to  deny  the  Exe- 
cution of  fuch  Letters  Patents,  according  to  that  of  St. 

Taut,  All  things  are  lawful  for  me,  but  all  things  are  not  ex- 
pedient- Now  to  the  true  Interpretation  of  the  word 
lawful  ftridly,  it  is  to  do  a thing  without  violating  the 
Rules  of  Piety  and  Charity.  Now  there  are  many  things 
amongft  men  which  are  not  internally  juft,  and  cannot  be 
done  without  violating  the  Laws  of  Charity,  yet  are 
lawful  to  be  done,  as  in  the  Law  of  the  Xll.  Tables,  the  Quintilian. 
Qretl  tors  might  divide  the  Debtors  Body  among/}  them.  So 

in  acquiring  fetisfadion  for  Damages,  the  Lives  and 
Goods  of  Innocents  may  be  involved  in  Death  and  De- 
ftru&ion,  whofe  peaceable  Trad  in  Commerce  never 
gave  them  knowledge  of  this  privatum  Bellum , nor  fmnhJatqui 
were  they  Adors  in  the  Injury  original.  ’Tis  true  ex-  M1* 
ternally,  according  to  that  of  Lucan,  That  Prince  or  State 
that  denies  me  right , gives  me  all.  But  the  incomparable 
Cicero  obferves,  That  there  are  feme  Offices  to  be  done  to  them  Cicero  ipfeo- 
from  whom  you  have  receiv’d  an  Injury,  for  revenge  and pu-riUtr0 
pifhment  muff  have  a meafure.  Now  if  the  fupream  Power 
does  think  that  the  Execution  of  fuch  Letters  of  Repri- 
sal cannot  well  be  efleded  without  endangering  the 
Peace  of  both  Eftates,  there  may  be  a juft  caufe  to  ref-  Eft  er.im  jli- 
pite  the  Execution  till  a time  more  convenient  may  oc-  quid  quodnon 
cur,  for  that  the  Lives  and  Eftates  of  thoufands  may  be  °Por,c*t,  et‘*m 
involved  in  the  repairing  of  one  Injury,  private 
a*  ~ ~ ~ pecu/ 
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peculiar : Nor  do  I fee  the  fame  to  appear  repugnant 
to  the  Laws  pofitive  that  have  been  made  for  the  awar- 
ding thofe  Coni  millions.  'Tis  very  true  the  Statute  -f* 
+ 4 Kc».$.c. 7.  reciting,  ‘ That  at  the  grievous  Complaints  of  the 
‘ Commons  of  England^  who  had  fuffercd  many  Wrongs 
4 and  Injuries  in  the  Lofs  of  their  Ships  and  Goods  upon. 
4 the  main  Sea  againft  Leagues,  fafe-Conducts,  and  Tni- 
‘ ces  which  were  broken  by  the  Subjefts  of  other  Na- 
4 tions,  the  fame  Parliament  reciting  their  willingnefs 
4 to  provide  Remedy  and  Relief  for  the  grieved  by 
4 fpoil  and  injuries  done  unto  them  beyond  the  Seas,  up- 
4 on  Complaint  to  the  Keeper  of  the  Privy  Seal  (on  full 
4 evidence  (hewn;  he  fhall  iign  Letters  of  Requelt  to 
4 demand  reflitution  and  reparation  to  the  Parties 
4 grieved:  Which  if  not  made  in  convenient  time,  then 
4 the  Lord  Chancellor  of  England  (hall  grant  Letters  of 
4 Reprisal  in  due  Form  of  Law  for.  the  lndempnity  of 
4 the  Perfons  intereifed  and  injured.  Yet  this  does  in 
no  refpeft  reftrain  the  King’s  Prerogative  and  Authori- 
ty, which  he  had  at  the  Common  Law  in  the  judging 
the  conveniency  and  time,  when  to  be  executed.  Nor 
does  the  Subfequent  Statute reciting.-  4 £5Jhcrcas  Ot* 
r 14  Ed. 4.04.*  ucrg  gj;fat  lucre  often  committee  again® 

4 leagues,  Cruces,  ano  Amities  betineen  the  Hing  ano 
4 other  princes  o?  States,  againft  fafcConoucts  ane  Hi* 
4 tenets,  anoagatnft  the  Hatosano  Statutes  of  the  Kcalin 
4 (tn  that  cafe  ntaoc  ano  p?obiDco)  to  the  great  (lander  of 
4 our  ^obcreigit  Hojo  the  Ming,  ano  the  Damages  of  the 
4 gooD  Subjects  the  Commons  of  England,  3ttuas  them 
4 fo?c  DjDainto,  Cftabliftjco,  Cnactco,  ano  Confirmco  bp 
4 the  Confcnt  of  the  ilo?os  Spiritual  ano  Ccmpojal,  ano 
4 Commons  affembleo  tn  parliament,  Chat  all  Statutes 
4 ano  Djoinanccs  againft  the  Dffcnoers  of  Hcagucs,Cru* 
4 ces,  fafeConoucts,  ano  Entities  (hall  be  in  full  fo?ce, 
4 ereepfing  the  Claufe  tn  the  3et  tohith  made  it  pigh 
4 Creafon  in  the  £>rccnt>  ®car  of  Hen  5.  Therefore  if 
is  plain  there  were  Statutes  made  for  the  more  effectual 
providing  for  the  Subject,  and  Letters  of  Reprizals,they 
+ JoW.  Keg-  being  granted  long  -[  before  the  Statutes,  and  the 
mmb.  22.  King’s  Prerogative  not  the  lead  diminifhed,  but  re- 
Nri  2 defrfis  raaininS  at  the  Common  Law  to  judge  when  expedi- 
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IX.  And  Cnee  the  granting  of  Letters  of  Reprizal 
does  not,  in  the  ordinary  way  for  particular  fatisfaclion 
amount  to  a breach  of  the  Peace,  I have  thought  fit  for 
the  excellency  and  care  that  is  had  in  the  compofing 
and  framing  of  them,  to  recommend  one  that  was  gran- 

ted  upon  Solemn  Advice,  and  for  the  Reafons  therein  /l:a. ' W " 
/ mentioned.  . 

X.  The  Extraordinary  arc  by  Letters  of  Marque , for 
reparation  at  Sea,  or  any  place  out  of  the  Realm,  grant- 
able  by  the  Secretaries  ot  State,  with  the  like  approba- 
tion, of  the  King  or  Council,  or  both  ; but  they  are  on- 
ly during  the  King’s  Pleafure,  and  to  weaken  the  Ene-  \ 
my  during  the  time  of  War,  and  may  at  any  time  be 
revoked. 

XI.  As  Princes  by  the  Laws  of  Nations  are  refponfible  Mxbiavei o* 
for  injuries pubhek,  fo  Ihould  they  by  the  molt  prudent  Aisprjt‘ 
ways  imaginable  prevent  thole  that  are  private,  not this^atterAcLe 
fuffering  Foreigners,  if  pofiible,  to  receive  wrongs  in  loft  his  Coun- 
their  Countries:  For,  as  the  Florentine  obferves.  If  a Man  try  kiic  for  a 
bt  exceedingly  offended,  either  by  the  public k,  or  by  any  other  of^beep 
private  band , in  a Foreign  Nation , and  cannot  obtain  reparatt • p^ilip  Cominet 
cn  according  to  ‘Jufticc , he  will  never  leave  blowing  the  Coals , in  visa  Caroli 
or  ceafe  promoting  the  tnjwy  , till  the  flame  break  out  into  DuiuEarguni. 
War ; in  which  he  cares  not  if  he  fee  the  ruin  of  that  King- 
dom or  State , where  he  receiv'd  his  wrongs. 

Nor  Ihould  the  Prince  or  State  ot  the  Pcrfon  inju- 
red, value  his  Misfortune  at  fo  low  a Rate,  as  to  de- 
ny him  Letters  of  Requelt,  for  that  were  to  heap  up  in- 
jury upon  injury  •,  but  likevvife,  if  Jufticc  be  denied  af-L^  . 
terfuch  requelt,  to  arm  him  with  power  to  take  fatis-  fuere  Te'rfi 
faftion  by  reprife,  w,  mar.u  & mtlitari.  vindicnj. 

Generally  there  always  proceed  Letters  of  Requelt, 
two  or  three,  more  or  lefs;  and  according  to  the  fatis- 
faction  fufficient  or  infufficient,  returned  in  anfwerto 
the  fame,  Commilfions  are  awarded. 

XII.  SubjcEtt  cannot  by  force  hinder  the  Execution,  e-  Ret  judic.  pro 
venof  an  unjuft  Judgment,  or  lawfully  purfue  their  right  veriute  babe. 
by  force,  by  reafon  of  the  efficacy  of  the  power  over  them : 

But  Foreigners  have  a right  to  compel,  which  yet  they  mJe^udCms* 
cannot  ufe  lawfully,  fo  long  as  they  may  obtain  fatbfa./>™  hjuriue- 
ebon  by  Judgment.  But  if  that  ccafes,  then  Reprizal  is  new. 
let  in. 

XIII. 
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*»  cum  per  in-  XIU.  Now  Judgment  is  obtained  either  in  the  Ordinary 
\uriam  judUcis  Qourfe,  by  way  of  Profecution , or  Suit,  or  Appeal  from  the 
trZunoT*  &me,  aftcr  Sentence,  or  Judgment  given,  to  a higher 
fuijjit,  abftuiif-  Court  •,  or  elfe  in  the  Extraordinary  way,  which  is  by  way 
fct  creditor,  of  Supplication,  or  Petition  to  the  Suprtam  Power  ; but 
quaft  obiigitum  we  mu(|;  underlland  that  to  be,  when  the  matter  in  con - 
^'faluto^debi  troWrfu  *S’  tam  ‘JV’ad  merita  quant  quoad  tnodum  procedendi  ; 
tortreflitui cam  not  doubtful,  for  in  doubtful  matters  the  preemption  is 
oporterett,  debt-  ever  for  the  Judge  or  Court. 

toriScavoitre-  But  the  Reprizai  muft  be  grounded  on  wrong  Judg- 
ment  given  in  matters  not  doubtful,  which  might  have 
fcripruram  'tt.  been  redrelTed  one  way  or  other  5 either  by  the  ordinary 
de  iijir.  pign.  or  extraordinary  power  of  the  Country  or  Place  } and 
the  which  was  apparently  perverted  or  denied. 

But  if  the  matcer  be  doubtful,  then  otherwife ; for  in 
Caufcs  dubious  or  difficult,  there  is  a prefumption  always 


that  Juftice  was  truly  Adminiltred  by  them  who  were 
duly  Eleded  to  publick  Judgments. 

♦ Veru- debtor,  ^1V.  And  yet  in  this  latter  Cafe,fome  *are  of  Opinion, 
jit** nttulTti-  t^lat  ^ l'ie  Calc  were  dubious,  and  if  the  Judgment  were 
men  debitor  * againll  apparent  Right,  the  Stranger  opprefled  is  let  into 
permanet.  Pm-  his  fatisfadion ; and  the  reafon  is,  becaufe  the  Judge’s 
im  leg,  Julia  Authority  is  not  the  fame  over  Foreigners,  as  over  Subjects, 
debitor T*' f°r  lbe  reafon  above-mentioned. 

If  an  Englifh  Merchant  fhall  profecute  a Suit  in  the  Or* 
dinary  Courts  of  the  Law  beyond  Seas,  and  Sentence  or 
Judgment  (hall  pafs  againll  him,  from  which  he  appeals 
to  the  Supream  Judgment,  and  there  the  firfl  Judgment  or 
Sentence  is  affirmed,  though  the  Complainant  hath  recei- 
ved a Judgment  againll  the  real  Right  of  the  Caufe,  yet 
, this  will  be  no  caufe  for  Letters  of  Reprizai,  though  per- 
haps it  may  occafion  Letters  of  Rcqueft  (if  there  be  ftrong 
circumllances  for  the  fame)  to  have  a rehearing  of  the 


Caufe. 


But  if  an  Engltfh  Man  fhall  recover  a Debt  there,  and 
then  the  Officer  having  the  Debtor  in  Cuftody,  will  wil- 
fully let  the  Prifoner  efcape,  and  then  become  infolvent, 
Hu]li  vende-  the  fame  may  perhaps  occafion  Reprizai. 
mm, nuiti  nega.  In  England , If  a Foreigner  bring  an  Adion  Perfonal 

bimus,  out  de-  againll  l.s.  and  the  matter  is  found  fpecial  or  general,  and 
i/Im”<Grand  t^,e  Party  Prays  Judgment,  and  the  Court  refufes  it and 
Charter  cot.  then  the  Defendant  dies,  and  with  him  the  Adion,  (the 
2.  /»/».  55,  ^ nature 
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nature  of  it  being  fuch)  the  Party  is  litre  without  Re- 
medy, the  fame  mayoccafion  Letters  of  Rtprteal,  if  It 
be  accompanied  with  thofe  Circumftances  that  evince 
an  apparent  denial  of  Juftice,  i.  e.  as  putting  it  off  from 
itrm  to  Term  without  caufe. 

An  W/fcM an  purfues  his  Right  in  the  legal  Courts 
' bcJ'°nd  Seas>  and  the  Military  Govetnour  oppofes  the 
■ profecution,  and  by  force  conveys  away  the  Debtor  and 
bis  Goods,  the  Sentence  or  Judgment  is  obtained:  its 
ultimate  end  being  Execution,  being  thus  fruftfated,  may 

occafion  Letters  ot  Reprizal.  ■ Cafe  off] j-gt,: 

fJV'  murdcred’  fP°ird,  or  otherwifedampni-S’ ^ 

j d !n  h°ftde  manner,  in  the  Territories  or  places  be-vernour 
onging  to  that  King,  to  whom  Letters  of  Requeft  are4a**up 
blued  torth,  if  no  (atisfadtion  be  returned  Letters  of tht  Petition  i 
Repnzal  may  ilTue  forth ; and  the  Parties  Petitioners 
not  in  fuch  cafes  compelled  to  relbrt  to  the  Ordinary  pro- 
fecuuon:  But  the  Prince  of  that  Country,  againft  whom  on  which  cwd 
tbe  lame  are  awarded,  muft  repair  the  damage  out  of  hisLettfh  of 
or  their  Eftates,  who  committed  the  injuries:  and  if  that?ueft  wefe 

E°SuMrTent*  lhCn  feU  asaeommon  Debt  on  great  Eittke  of 

c . * * r TuJctnj,  for 

buch  Letters  of  Requeft  generally  allot  a time  f cer-f«irers. 
tam  tor  Damages  to  be  repair’d,  if  not,  Reprizals  to  iflaet  After  the 

'ora : A Angular  Example  of  which  you  will  find  here- Maflacre  at  i 
Under.  Ambojm , ana 

the  other  dc- 

K onrthe  his  Maiefty  in  1624  iflaed  foalfh^Lf: 
IkSSSPJ16  ivtCS.0f  ffo^vi/or  Satisfaftion  within  vi  Months,  otherwife 
fcXEriri P„.  ’ cl,ie  ,?rnals  of  that  Year, and  Leo  AitXmx  ;.43.  13.  4,.  3ji 

tted/ri^ariette”0f?leqUeft  wcnt  trtthe  Kin?  of  SPI'K,  requiring  Satisfaction  for 

T c"ned  °n  the  Ship  6o&S  of  Mr.  JmW  *ho  was  fbbilS 

&SS3S?-  aMhC  Z'r*’  A"”°  1 674’  me  thc  Proclamation  .67,.  of  S3 
Pfomi.ed  by  his  Majefty  for  the  apprehending  the  Offenders  dead  or  alive; 

S CABLES  the  Secondly  the  Grace  of  God,  ofACopyof 
mgland,  Scotland,  France,  and  Ireland,  King,  Dc-Lettefs  Pa' 
of  the  Faith,  &c.  Co  all  Cfoifttan  DcodIc  ti.t“ts»forcfP6': 

SSeREAS  6«  ef'l  Twr  R E ” ' 

HtREAS^ur  lobmg  Subject  William  Courten,  Cfn$  of  Gnu 
s AS,*1*  Par^rrs  anno  1643.  b?  t&eDcp;rta*«»s  .tfhdet 
ronjmo  jjoffile  atf  of  one  Gailand,  Commanocr  in  chiefs01*"  Scal 

Nfthtrhnds,  ton  btfuotfn  Goa  am  Mactao  in  HftSuto- 

C .^fratgljfg  r*l  and  their 
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.‘ubjefh,  in- 
r oiled  in  the 
High  Court 
of  Chancery. 
19  Maii.  1 5. 
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Straights  of  Malacca,  DcpjttocD  ano  molt  tnjurunfi; 
fpoilcD  of  a certain  ^htp  nameD  tfje  Bona  Efperanza,  an® 
of  tjer  Cackling,  Slpparrcl,  a»o  jrurniture,  anD  all  th* 
(Boods  anD  TaDing  in  ijer,  upon  a Perp  ^ojcful  tracing 
SSopage  to  China,  to!)Uh  lucre  carried  to  Batavia,  anD 
there  all  de  facto  totthont  Due  p;occfs  of  Tabu  confifcateo, 
3nD  tfjat  alfo  m tlje  fame  J3rar  another  laDcn  s>ljip  ofV 
j0ur  faiD  Subject,  callcD  the  Henry  Bonadventure,  being 
come  on  <B5;ounD  near  the  Jflano  Mauritius,  tnas  there 
loti)  53>l)ipanD  Goods  fciyeD  upon  bp  Tome  of  the  Sfftccrs 
anD  ipmffcrs,  anD  others  unber  the  Contmano  of  tljcfaio 
Gaft;  JnDia  Company, anD  utterly?  Detainee  from  ttjc  right 
^Dinners.  ANDWHEREASt^t fatD W illiam Council, 
anD  Ijis  flftignsin  iyts  ilife  time,  uftD  all  pcfitble  cnoca* 
tours  to  rccobcr  ttjc  faiD  fehips  anD  Goods,  anD  to  p;o* 
cure  further  Suffice  againlt  the  ^alcfattours,  anD  ptt 
coulD  obtain  no  Kcffitution  02  Satisfaction,  luljrrebp  tlicp 
became  to  be  mud)  DtftreffcD  anD  uttcrlp  unoone  in  tticic 
Cffafe  anD  CrcDit : £nD  that  thereupon,  anD  upon  the 
molt  bumble  Supplication  anD^DDjcflYs  of  Francis  Gael  of 
Shrewsbury,  anD  William  Courten,  Gfq;  <2J;anO-ChtlD 
anD  IDcir  of  ttjc  faiD  Sir  William  DeccafcD,  Sir  John 
Ayton  anD  Sir  Edmond  Turner  Knights,  George  Carew  f 
Charles  Whitaker  Cfquires,  on  t^c  betjalf  of  tbcmfclbcs 
anD  Ditcrs  others  tntcrclfcD  in  tlje  faiD  tluo  Bona 

Efperanza,ailD  Henry  Bonadventure,anD  in  tljc  GftatCS  of 
tf|C  faiD  Sir  William  Courten  DeccafcD,  Sir  Edward  Little- 
ton ISaronct,  f Sir  Paul  Pindar  Knight  DeccafcD, t£at  WLt 
luoulD  take  their  Cafe  into  5Dur  pjmeelp  conCocration. 
WE  OUT  OF  A JUST  SENSE  £2Je  then  hao  anD.  (fill 
hate  of  their  unjnft  SUFFERINGS  in  that  buftnrfs;  both 
bp  £Dur  oton  iletters  unber  OUR  SIGN  Manual  to  the 
States  General  of  the  United  Provinces,  anD  bp  Sir 
George  Downing  Knight  anD  lioaronrt,  Gur  GnPop  Gr? 
traoiDmarp,  to  lnhom  Mlegabe  Gfpceial  CommanD  fo  to 
bo,-  rcquircD  fattsfadion  to  be  maDc  acco;Dtng  to  tlje 
Kulrs  of  Suffice,  anD  the  StmitpanD  gocD  co;rcfponDcncc» 
totjteh  tfile  then  tcftreD  to  confcrPe  luich  them  firm  anD 
inPiolatlc,  AND  WHEREAS  after  fcPcral  aDDjcffcs 
inaDe  to  the  faiD  States-General  bp  our  faiD  GnPop,  auD 
nothing  grantco  effectual  fo;  Keltcf  of  £*ur  faio  Subjects, 
(tobom  toe  take  fclPcs  jn  honour  an®  Jufttcr, 

co»v 


gk 


Of  Letters  of  Marque  and  Reprizal. 

nitrentcD  to  be  fatisfieo  ant)  rcpato)  tac  lately  corn* 
oranoeo  the  faio  Sir  George  Downing  to  intimate  ano 
fignifie  to  t!>e  faio  States,  tfjat  toe  erpetteo  ttjcir  final 
flntoer,  concerning  fattefartion  to  be  maoe  fo?  ttjc  fain 
febips  ano  <©oot)8  b£  a time  then  pjefirco  ano  Cnee  elapfcD, 
&3e  might  fo  gobeen  Dur  felloes  thereupon,  that  iDur 
' <&;efaiO  Subjects  might  be  reliebeO  acrojoing  to  Kigi)t 
so®  Juttice } 3nD  pet  no  fatisfactojp  SJnftocr  hath  been  gi* 
ben,  fo  that  CSTe  cannot  but  appjebcno  it  to  be,  not  onlp  a 
tonfltfs  CnDeabour, , buc  a p'?ottituttng  ofDur  ponour  ano 
JDtgnitp,  to  matte  farther  application,  after  fo  manp  oc* 
wat«  ano  fligfjttngs.  AND  WHEREAS  John  Exton, 
Sorter  of  Halos,  Blnoge  of  our  l^igh  aomiraltp  Court 
of  England,  upon  Due  Comntano,  to  certifie  to  23s  the 
®atne  of  t!>e  Iloffes  ano  Damages  fuftatneo  bp  ttje  faifi 
William  Courten  anD  partners,  votjofe  3 tt  ter  eft  ts  noin 
teffeo  in  our  lotting  Subjects,  Sir  Edmond  Turnefj  Jitt 
ano  George  Carew,  ©fq,  ano  partners,  hath  upon  full 
©raminaftert  ano  proofs  thereof  maoe  bp  C&itneffcs  in 
®ur  Iptgh  Court  of  aomiralfp.repojteo  ano  certiffeonnbfi? 
his  $ano,  that  the  fame  do  amount  to  the  $>um  of  Dne 
fnnDreo  fiftp  one  Dip>ufano  fir  punorco  anO  ttoelbO 
potinos. 

NOW  KNOW  YE,  SCfjat  fo?  a full  retttfnfiort  to  be 
Plate  to  them  fo?  their  frhips,  ©ooosano  ©crchanot^cs* 
“ftohith  the  faio  William  Courten,  ano  the  £ffigns  of 
faio  William  Courten  ano  partners,  toere  fo  oefpotl* 
t®aaafo?efato,  toifh  all  fuel)  Colts  ano  Charges,  as  thep 
fealt  be  at  fo?  the  recottctp  of  thefamf,  223  e bp  the  aottirc 
sf  ©nr  p?tttp  Council  tjatte  thought  fit,  ano  bp  thefe  p?e* 
torts  Do  grant  licence  ano  Suthoritp  nnoer  Dur  ©?caf 
fetal  of  England,  unto  Dur  faio  feubjeffs  Sir  Edmond 
Turner  anD  George  Carew,  their  ©recutors,  30minittra* 
U»  ano  affigns,  fo?  ano  on  the  behalf  of  fhctnielttes, 
>00  other  ptrfons  interefieQ  as  afo?efaio,  to  equipp, 
Wtftial,  fpmifh,  anb  to  fet  to  &ca  from  time  to  time,  futfi 
ano  fo  manp  fe>hip*  an®  pinaccs  as  thep  foall  tfjmtt  fit* 
PROVIDED,  altoapS  that  thcce  be  an  Cntrp  maOc  ano 
recojoco  in  the  aomiraltp  Court  of  the  jBames  of  all 
febip*  ano  tSleffels,  ano  of  their  'Burocn  ano  ammuni* 
tion,  anb  fo?  hofo  long  time  thep  are  bietualleo ; 3no 
alls  of  the  ^anw  of  the  ©ommanoer  th'ejeof,  befoje  the 
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fame  02  anp  of  them  be  fet  fojtfj  to  £>ca  0nb  Inttt)  tffe 
faib  anD  pinaecs  bp  fotce  of  arms  to  fet  upon, 
tahe  nub  appjclienb  anp  of  tf}c  ©tjtpu,  ©cobs,  ponies  anD 
£BcrcbniiD»cs  of  tl)f  States  General,  02  anp  of  the  fetlb# 
jeers  inhabiting  toitbin  anp  their  S’bminions  02  Strri# 
tojics,  tohcrrfocber  tJjc  fame  lhall  be  fottnb,  anD  not  inc 
nnp  poat  02  Harbour  in  England,  oa  Ireland,  unlcfsit  be  >■ 
the  fehips  anb  ©oobs  of  the  parties  that  bib  the  ^Strong. 
£hib  the  faib^ljips  anb  ©ooog,  ponies  anb  33rrchanm$c3, 
being  fo  taken  anb  brought  into  fomcpo2toffc!)ur  Kcalms 
anb  ^Dominions,  an  Jnbcntoap  thereof  fhall  be  fatten  bp 
Sluthojitp  of  £>ur  Court  of  ilbmtraltp  bp  the  3ubgc 
02  3ubgcs  thereof,  fo2  the  time  being,  upon  paoofs  mabe 
bffojel;imo2  them,  that  tbefaib  feljtp3,  ©cobs,  Clares, 
SpcrctjtinDi jes  02  r^oncp,  bib  belong  to  the  Stares  Ge- 
neral, 02  anp  of  the  Subjects  as  afojefaib.  Shat  thep 
fljall  be  latoful  paije  fo  the  faib  Sir  Edmond  Turner  anb 
George  Carew,  their  Creditors,  flbminiffratoas  anb 
gffigns  asafo2efatb,  fo  retain  anb  beep  in  their  02  anp 
of  tljetr  poffcfftons,  anb  to  matte  Stoic,  anb  oifpofc  there# 
of  in  open  Market  02  hotoforber  clfe,  to  their  anb  eberp 
of  th«r  beft  abbantage  anb  llSencfit,  in  as  ample  manner 
as  at  anp  time  hcrctofoae  hath  been  atttiftomcb  bp  toap  of 
ixrpatjal,  anb  fo  habc  anb  enjop  the  fame  as  latofnl 
paije,  anb  as  their  oton  paoper  ©oobs : “ SO  THAT 
“ NEITHER  Captain,  atoitcr  tioa  an^  of  the  Com# 

“ panp,  that  fljall  ferbe  in  t jts  oton  perfon,  02  thall  pao* 

“ mote  anb  abbance  the  faib  cntrrp2ifc  in  manner  anb 
“ fo2iu  afo2tfaib,  fhall  in  anp  manner  of  toife  be  reputeb 
“ 02  challcngcb  fo;  anp  Cflfenber  againtt  anp  of  ©ur 
“ ilatos.  Tub  that  alfo  it  ftall  be  latoful  fo?  all  manner 
,l  of  pcrfoits  ns  toell  our  Subjects,  as  anp  other,  fo  blip 
u the  faib  fe»h‘PS>  ©oobs,  anb  £PcrchanDijcs  fo  tafecn  anb 
“ appjefjcnbco  bp  the  faib  Captains,  patters  anb  others, 

“ ano  abjtibgcb  as  afoaefaib,  toithout  anp  bamage,  lofs, 

“ Ijinberanec,  trouble,  02  molcffation,  02  inrumbaanec, 

“ to  brfal  the  faib  T5uprrs,  02  anp  of  them,  in  as  ample 
“ attb  latofnl  manner,  as  if  the  ^Ijips,  ©odds,  CClarcs, 

“ anb  OTcrchanbiK,  h<*b  been  come  anb  gotten  bp  the 
“ latoful  Oafficb  of  cpercljants,  02  of  juft  P2ijrs  in  the 
tr  time  of  open  C&ar.  PROVIDED  altoaps,fhat  all  - 
&!jtps;  ©cods,  anb  SBmbanDtir,  t$fcrn  bp  birtueofthis 
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fiHtt  CommifGon  fljall  be  kept  in  fafctr,  ano  no  part  of 
UMiftcO,  fpotlcO,  oj  DinumfljeD,  02  fljr  Bulk  thereof 
biofeen,  until  3uogment  tjabc  ftrtt  pall  as  afo^rfaio,  tfjat 
tljcp  arc  tfjc  &l)ipg  anD  £prrcljanDi?cs  of  tfjc  States  Ge- 
neral, o 2 fomc  of  ttjcir  Subjects  as  afojefato,  2no  tf 
bp  colour  of  tljis  cur  CcmmtfGon,  tfjcrc  fljall  be  taken 
„ *aup  jsjjlips,  csooDsf  o.i  tpcrcljanDijrs  of  anp  of  our  lo* 
trfttg  Subjects,  02  tljc  Subjects  of  anp  pjitifr,  02  ©fate 
in  gooD  ILeague,  o?  Slmttp  nutf;  Us  (crccpt  tljc  Srates- 
Geticral)  oj  tljnr  Subjects  as  afojcfaia,  anD  tfjc  <200003 
tljmm  laDen,  folD  ano  tmbejelUD  02  DimiiufljcD,  02  the 
5?ulk  tfjereof  b2okcn  in  anp  place  before  tljcp  fljall  be  ac* 
juDgeO  to  belong  to  tfjc  States  General,  02  fomc  cf  their 
&ub)ccte  as  afo2efaio  tfjat  tfjen  tljts  Comnufficn  fljall 
be  of  no  fuffieient  J3utlj02itp  to  take  ti;c  fato  Sfljips, 
«5ooDs,  anD  JBcrcljanOtjcs,  02  to  inarrant,  02  fate  Ijarnu 
kfs  fuclj  as  fljall  rcecibc,  bup  0;  intcrmcDDlc  therein  ; 
but  tfjat  botlj  tljc  p>2i?cs  fo  taken,  anD  the  fat'D  ©hip  of 
£U«; r,  fljall  be  ronfifrateD  to  onr  ufr.  “AND  FUR- 
'LtT  H E R,  CUc  Do  Ijcrcbp  Declare  tljat  it  is  our  U>tU  anD 
**  plrafure,  tljat  tljts  Due  Commiflton  fljall  remain  in 
“■  full  f02cc  anD  potucr,  to  all  intents  anD  purports,  tmttil 
“ tljc  faiD  Sir  Edmond  Turner,  anD  George  Carew,  tijeic 
“ Crrcuto2S,  flDmimffrat025,  anD  Tfligns,  as  afojcfaiD, 
fljall  bp  Dtrtuc  thereof  Ijabc  bp  fotcc  of  Trnts  app:c; 

“ benDeD,  taken,  frij  D,  rccoDcrtD,  anD  rccnbcD  from  tfjc 
<fJjaia  States  General,  02  tljcir  Subjects,  Dne  ljtmD,2tD 
^^fiftp  one  tljoitfanDfir  bunD:cD  anDtiuclbe  ponnDs,  ac« 

**  co2Dingto  tjje  ilppjaifemcnt  to  bemaDebp  fuffictcnt 
^ppeatfers  upon  £)atfj  nominates  anD  autljo2i?cD  in 
“ Dur  faio  Court  of  tfomiraltv,  of  all  fuclj  aljips,  oBoods, 

“ tUarcs,  anD  SJjkrcfjanDijcs,  as  fljall  br  taken  front  tljc 
“ fatD  States  General,  02  anp  of  tljcir  Subjects,  bp  Dirfuc 
*•  of  tljis  CommifGon,  02  fljall  oiljcrtnaps  rcccibc  fatis* 

4‘  faction  of  tljc  Debt  afo2tfaib,bp  Compaction  to  be  maDe 
“ betluccn  tfjofe  of  tljc  Caft  JnDia  Companp  cf  tijc  Ne- 
“ therlands,auDtlje  faiD  Sir  Edmond  Turner,  enD  George 
“ Carew,  tljcir  Crecutojs,  TDtuiniftratos  anD  UlTigns, 

“ asafo2CfaiD.  NOTWITHSTANDING  it  fo  happen, 
tfjc  p2cfciti  Difference  bettoeen  Us,  aitD  tfjc  Statesr 
“ General  DepenDing  upon  general  Hcp2ijals,  map  be 
“ aarceo  aitD  HjmpofeD,  and  tljat  in  tljc  interim  a peace 
" X C 3 ? ano 
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**  ant)  good  ©o*rcfpondcnce  map  be  renetoeb  bettoeen  Os 
“ and  tljc  faib  States-General : In  which  cafe  neverthlefs, 

“ 3t  ig  3Dnr  Mill  aim  pieafttre  that  in  the  ©motion  of 
“ tilts  £>ur  ©ommtffion  no  biolence  (ball  be  none  to  tlje 
“ ^Jerfong  of  tljc  fatd  ^objects  of  the  faib  States  General, 

“ but  onlp  in  cafe  of  rcfittance,  and  that  after  in  cold 
“ ffilood,  tbe  Subject®  of  tljc  fait)  States-General,  if  fjnrte% 
“ o * toounbeb,  (ball  be  ufeb  iuitlj  all  convenient  office  of 
“ bumantfp  anb  ktnbnefs.  AND  FURTHER  iDurMiU 
“ anb  pieafure  is,  Shat  although  ic  (ball  happen  that  all 
“ fjoftilitv  bettoeen  das,  anb  the  States  General  anb  *2)ur 
“ refpectibe  Subjects  (ball  reafc,pct  this  £Dur  ©ommtf&on 
“ (ball  remain,  anb  be  tn  full  fo*ce  anb  pomer,to  the  fain 
“ Sir  Edmond  Turner,  anb  George  Carew,  tbeir  Grrru* 

“ tois,  Tbmtntffrato’S  anb  3fGgns,  as  afo*efaib,  bp  bio 
“ tuc  thereof  to  appjcbenb,  take  anb  feije  bp  fo;te  anb 
“ arms,  fo  manp  mo;e  of  tbe  faib  Ship®  anb  ©oobs  of 
tf  tljc  States  General,  o*  anp  of  tbeir  faib  Subjects,  as 
“ befibrs  tbe  faib  Sum  bcfoje  mentioned  (ball  counter* 

“ bail,  fafisfie,  anb  pap  all  fucb  Cods  sub  ©barges  as 
“ tbe  faib  Sir  Edmond  Turner  anb  George  Carew,  tbeir 
“ ©recuto;s,  0bmtniffrato?s,  o*  jaffigns  as  afo*cfaib, 

“ (ball  from  time  to  time  make  p*oof  to  babe  bisbuefeb 
**  anb  paib  totoarbs  tbe  equipping,  manning,  paping,  fur* 

“ nifljing,  anb  bictualling  of  tbe  faib  Ship®,  fo  Ucenfeb 
“ anb  autboji jcb  as  afojefatd,  bp  this  our  faib  CommiflL 
“ on  to  be  equipped,  rnanneo,  fumtGjed,  and  Victualled  bp 
tbe  fatb  Sir  Edmond  Turner  anb  George  Carew,  tbeir 
“ ©reentojs,  abminittratojs,anb2fttgnsasafo?cfdib  fo* 
te  tbe  purpofe  afbjefaib.  AND  OUR  WILL  anb  plcafure 
is,  anb  Me  bo  berebp  require  £)ur  Bubge  o*  fudges  of 
jSDur  l^igb  Court  of  Tdmiraltp,  fo*  tbe  time  being,  anb 
all-other  Officers  of  tbe  flomiraltp,  anb  all  other  our 
Blubge  o;  Kuogcs,  Officers,  qamttters,  anb  Subjects 
tobatfoeVcr  to  be  aibtng  anb  afCfting  to  the  faib  Sir  Ed- 
mond Turner,  anb  George  Carew,  tjjetr  Crccuto*s,  &V* 
nuniffrato**,  anb  affigns  as  afo:efatb,  in  all  points  in 
tbe  bue  ©rerntion  of  this  £>ur  liopal  Commiffion  anb  to 
proceed  to  abjudications,  anb  adjudge  all  Ship*,  £pcrrhan> 
pijes,  ponies,  anb  ©oobs  bp  Virtue  thereof  to  be  taken 
acco’biiig  to  £Dur  10*incelp  intention,  berebp  figntfiebarib 
f rp*cffeb,  anb  to  take  care  that  this  j£)uv  iSopal  Comtmf 
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Cm  to  be  oulp  rrmrtcO,  ano  fabourablr  interpret)  ano  ton-' 
ttrutD  in  all  refpeds,  to  tlje  Ifiritcfit  ano  belt  aotwntagc  of 
fatO  Sir  Edmond  Turner  ant)  George  Carew,  tljctr 
(Srrcuf02«,  aomtmftratojo,  ant>  flfBgiis,  as  afojrfaio. 

IN  WITNESS  tofjereof,  CEIebabc caufco  tlicfe £Dur 
letters  to  be  mafic  "patents.  CEllttmrfSiDur  fclf  at  Weft- 
, ® minfter,  tfie  19th.  £>at!  of  May,  in  tljc  fc>ebcntecntl)  |3cor 
of  iPac  Uctgn, 

BY  THE  KING. 

« 

XVL  Ic  is  not  the  place  of  any  Man’s  Nativity.,  but  his 
Dotmcil  j not  of  his  Origination  but  of  his  Habitation,  that 
fubjeds  him  to  Repnze : The  Law  doth  not  conllder  fo 
much  where  he  was  born,  as  where  he  lives  ;not  fo  much 
where  he  came  into  the  World,  as  where  he  improves 
tbe  World. 

If  therefore  Letters  of  Reprizal  (hould  be  awarded 
againft  the  Subjects  of  the  Duke  of  Florence,  and  a Native 
of  Florence,  (but  Denizened  or  Naturalized  in  England) 

Ihould  have  a Ship  on  a Voyage  for  Leghorn,  if  a Caption 
Ihould  be  made,  the  fame  is  not  lawful,  nor  can  the  fame  , 
be  made  Prize. 

XVII.  Nor  doth  it  any  where  appear,  that  Reprisals 
can  be  granted  on  Misfortunes  happening  to  Perlons  or 
their  Goods,  refiding  or  being  in  Foreign  parts  in  time  of 
War  there;  for  if  any  Misfortune  happens,  or  isoccafi- 
oned  to  their  Effeds, or  to  their  Perlons,  then  they  mult 
be,  contented  to  fit  down  under  the  Lofs;  it  being  their 
own  fault,  they  would  not  fly  or  relinquilb  the  place, 
when  they  forefaw  the  Country  was  fubjed  to  the  fpoil  of 
the  Soldiers,  and  devaluation  of  the  Conqueror. 

The  Fadions  of  the  Guelft  and  GibeUim  in  Florence , war- 
ring againft  each  other.  The  Guelfs  obtaining  the  Vido-  „ * 
ry.  and  thrufting  the  GibeUim  out  of  it,  after  they  had 
taken  the  City,  Dom.  cujufdam  Hugonii  de  Yaji  m hoc  Reg*^  ' ^ ^jI* 
no  Anglice  Jemorantu  dirucrunt,  and  plundered  his  Goods  rLflr'.  Re* 
therein,  qut  Hugo  fupphcavit  Domino  Reri,  ut  InJe  It a!i  cept.  gee's  in 
Mercatores  (of  that  Fadion  and  City  then  in  England)  s<ir.)rorcm 
emendaf  hie  fibt  facer ent  • upon  which  adjudicatum  fuit,  Rt&e  Horeruiut 
quod  dttti  Mercatores  ditto  Hugoni  (atiifaciant  pro  damms 
(ufeeptis,  deftrutftone  domus  fun  1 upon  which  a Writ  of  Vide  Kot.Vafco- 
Error  was  brought,  and  the  Judgment  was  reverfed  in  »/*  ,s  e.  3. 

C 4 thefc*01'  7-frotloi. 
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jjrapir  W alia  theft  words  j bsw  e(l  confuttudo  Anglia  dt  ahqua  tranf- 
frJ!jV  C°rtc  greflione  fail  a in  ahena  Regione,  tempore  Guerra,  vel  olio 
modi— cotijideratum  tfr,  quod  tot  us  procejjus  O'  *JUS  tjjtiiM 
provocentur,  &C. 

Re*  ftcifre  tu  XVIII  Bv  right  (forfo  it  is  now  called  of  rendring 
, Kegmm  Nun-  like  for  like)  there  are  many  per  fons  exempted,  and  thofe 
tiiim  ropuii  whofe  Perfojisare  fo  privileged,  have  alfo  protedion for « 
' their  Goods,  fome  by  the  Laws  of  Nations,  fome  by  the 

m:os.ThcAm-  Cwl  Law,  others  by  the  Common  Law;  among  which  a4«»- 
baffadorofth e baffadcrs  by  the  Laws  of  Nations,  their  Retinue  and 
Pomavs  being  Goods  are  exempt,  coming,  from  him.  who  awarded  the 
ill  ufed  bythe  j^eprjze^  the  Laws  of  Nations  not  only  providing  for 
and  sap/o's*’  the  Dignity  of  him  that  fends,  but  likewife  the  fecurego- 
Army  having  ing  and  coming  of  him  that  is  fent.  nyt 

furprized  the  Nor  againft  thofe  that  travel  for  Religion,  nor  on  Sto- 
^baffadors  d^ts.  Scholars,  or  their  Books  nor  on  Women  or  ChiU 
ginims,  was^"  ^ren  W the  Civil  Law : nor  thofe  that  travel  through  a 
demanded  Country,  flaying  but  a little  while  there  *,  for  they  are 
, '‘hat  (hould  only  fubjed  to  the  Law  of  the  place.  re 

be  done  to  By  the  Canon  Law  Eccleflaftical  Perfons  are  exprefly 

, , . . *..  . 

Carthaginians  A Merchant  or  another  place  than  that  againft  which 

have  done  to  Repnzut/s  are  granted,  albeit  the  Fador  of  fuch  Goods 
p-~  Romm,  were  of  that  place,  are  not  fubjed  to  Reprizals. 

XIX.  Ships  driven  into  Port  by  ftorm  or  ftrefs  of  wea- 
ther, have  an  exemption  from  the  Law  of  Reprizals,  ac- 
cording to  the  Jus  Commune , but  by  the  Law  of  England 
otherwife,  unlefs  exprefly  provided  for  in  the  Writ,,  or 
• (Commiflion.  . 

But  if  fuch  Ship  flies  from  his  own  Country  to  «- 
void  Confifcation,  or  fome  other  Fault,  and  is  driven  in 
by  ftrefs  of  Weather,  {he  may  then  become  fubjed  to  be 
prize.  .*kW 

. 1 But  it  is  not  lawful  to  make  feifure  in  any  Ports,  but 
in  his  who  awarded  the  Reprizal,or  his  againft  whom  the 
fame  ifluedj  for  the  Ports  of  other  Princes  or  States  the 
Peace  of  them  are  to  be  maintained.  • ■-  n>|f* 

agST'*  XX.  Ships  attacqued  by  thofe  that  have  Letters  ofRe- 
tentiua,  ut  ek  prize,  and  refuftd  to  be  yielded  up,  may  be  aflaulted  and 
‘tdicUifa  obit-  entred  \ and  though  it  may  fall  out,  not  by  intention, but 
zjturfoni  cre-  by  accident,  that  fome  of  thofe  that  fo  refill,  may  hap- 
vtlmfnit  pea  t0  -De  pain^  yet  tfac  Fault  will  lie  attheir  oyyn  Doors, 
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for  hindring  the  Execution  of  right,  and  that  which  ^tpui{al/. 

Law  moft  juftly  approves  of.  poputos,\o »/. 

mirum  quod 

crclerm  unicuiq • kominum  jus  vita  pltnum  ejfe  in  ft , C5  di  r?m  public  sm  potuijfe  inns- 
fcrri , quodminime  ejfet probibile,  net  Jtnttiori  Jhcelcpia  corfcntsncum.  Grotiut  de  lu- 
re bed  lib.  3.  t.  2.  §.  4.  And  feems  to  be  of  opinion  by  the  Law  of  Charity,  that 
theProfecntion  of  right  for  a Man’s  Goods,  which  inevitably  muft  be  by  the  Life  of 
, ’Wan,  ought  to  be  omitted.  Lib.  2.  cjp.  10.  Lit.  lib.  2. 

XXL  This  right  of  changing  of  Dominion  is  fo  odious, 
that  in  the  taking  of  Goods,  if  by  any  poflibilicy  the  right 
Owners  may  have  Reftitution,the  fame  hath  been  done ; 
and  though  a larger  time  than  24  Hours  may  happen  be- 
tween the  capture  and  recapture,  and  fo  may  pernoftare 
with  the  Captor;  yet  Reftitution  may  be  made. 

If  a Ship  be  Prize  or  not,  this  fhall  be  tryed  in  the  Ad-  Prte(.  or  not 
miralty,  and  no  Prohibition  fhall  be  granted.  The  Cafe  prjZe  js  0f 
was,  there  being  War  between  us  and  Denmark , a Priva-  Admiral  Ja- 
teer  of  Scotland  took  a Ship  as  Prize  being  a Danijh  Ship,r*fdi£iion. 
and  (he  was  condemned  as  Prize  by  the  Admiralty  in 
Scotland,  and  brought  her  upon  the  Land,  and  S.  li bell’d 
in  the  Admiralty  of  England ; and  fuggefted  that  (he  was 
not  a Danijh  but  a Ship  of  London.  j>.  Curiam,  In  as  much 
that  the  matter  is  Prize  or  not  Prize  no  Prohibition. 

Tompfin  and  Smith  1 Sid.  2.  Ketble  158.  & 1 76. 

One  who  had  Letters  of  Marque  in  the  late  Wars  a Ship  taken 
with  the  Dutch,  took  an  O/lender  for  a Dutch  Ship,  and  at  Sea  as  Prize 
brought  her  into  an  Haven,  and  libelled  againft  her  as  fhall  be  tryed 
Prize,  and  the  Ofender  libelled  in  the  Admiralty  a-  inl£he  Admi' 
gainft  the  Captor  for  damage  fuftained,  for  the  hurt ‘the n y* 
bhip  fuftained  in  the  Port,  and  a Prohibition  was  prai- 
fed  for  this  that  the  Suite  is  for  damage  done  in  the  Port, 
for  which  an  Aftion  lyes  at  the  Common  Law,  but  the 
Prohibition  was  denied,  becaufe  the  Original  being  a gsmmd  4 fj. 
Caption  at  Sea,  and  the  bringing  her  into  Port  in  or-  Hughs 
der  to  have  her  condemned  as  Prize,  is  but  a confeqiientc?w,,MI  w 
of  it,  not  only  the  Original,  but  alfo  the  confequences<,,flI' 
fhall  be  tryed  there.  Turner  and  Cary  cent  Neele.  1. 

Lttmz,  243.  I Sid.  367.2.  Keebles6o.  364.  t.Vent.  173. 

Radiy  and  Delberu > con  Egleifeld and  Wbital  it  2.  Keeble  828. 
and2. Leimz.  2y.  2.  Baud.  259. 

And  therefore  if  he,  who  hath  Letters  of  Maraue  or  Bmboi.  inLeg. 
Rtpriwl,  takes  the  Ships  and  Goods  of  that  Nation,  a-fiqwd  Bello  6. 

gainft*  CiT 
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SdUe.  inLcg.tbgiinlt  whom  the  fame  are  awarded,  and  brings  the  (amt 
koflibus,  C.  & into  a Neutn- Nation,  the  Owners  may  there  feize  her» 
^‘^J^'or  therethe  Admiral  may  make  Reftitution  by  Law,  as 
Art.’i^.'coefui  well  ot  the  Ship’s  Goods  eo  the  Owners,  as  the  Perfons 
Merit  287.  captives  to  their  former  Liberty  •,  for  that  the  fame  ought 
firft  to  have  been  brought  infra  Prafidia  of  that  Prince  or 
State,  by  whofe  Subje&s  the  fame  was  taken.  • » > 

Trin.i  1 Cir.  I.  And  with  this  agrees  the  Common  Law  *,  fora  Dunkbrktr  ' 
in  B.  R.  Mar-  having  taken  a French  Vtffel,  fold  the  lame  at  Weymouth , 
(he’*  Reports  whither  it  had  been  driven  before  it  was  brought  infra 
2 feeble  *41.  Ynftdia  T>om.  Regis  Hifp.  it  was  in  fuch  cafe  ruled,  that 
Bertkrfl o.  ^ a Ship  be  taken  by  Piracy,  or  Letters  of  Marque  and 
Xrs  qua  irifn  Reprisal,  and  is  not  brought  infra  Prstfidi*  of  that  Prince 
Prajtiia  per.  or  State,  by  whofe  Subject  the  (ame  was  taken,  the  fame 
iuda  could  not  become  lawful  Prize,  nor  were  the  Owners  by 
aThM^c-  ^uch  a Caption  diverted  of  their  Property. . v ■ 

cupuia,  Domi-  But  if  the  Caption  be  by  Ships  of  War,  the  Pro- 
rumnon  mwi-perty  will  be  immediately  in  the  Captors,  and  never  di- 
runr,  exGenti-  verted,  unlefs  afterwards  vt,  manu  & ford  be  in  Battel 
umjure.  regained. 

XXII.  Upon  the  (haring  the  Spoil  of  the  captivated 
Ships,  regard  is  had  to  the  Ships  prefent,  not  the  Captors 
only ; (for  his  Reward  muft  be  the  Encouragement  of  his 
Prince,  like  the  Roman  Corona's,  of  which  there  were  va- 
rious, according  to  the  Achievement  of  the  Conqueror, 
in  imitation  of  which  our  Sovereign  in  his  Royal  encou- 
raging Medals,  follows  the  Example,  to  his  deferring 
Commanders, as  fo  many  Enfigns  to  enflanie  NobleSouls  to 
the  performing  Ads  of  Glory  and  Renown)  for  the  pro- 
fits of  Prizes  are  to  be  equally  divided  amongft  the  Ships 
prefent,  and  not  folely  to  the  Captor  ; therefore  if  Letters 
of  Reprizal  are  granted  to  two  Ships,  and  they  happen 
both  of  them  at  Sea  to  meet  a Prize,  and  the  one  at- 
tacks and  enters  her,  by  means  of  which  (he  becomes  ab- 
folutely  the  Conquerors  •,  yet  the  other  hath  right  to  an 
equal  dirtribution  with  the  Captor  both  in  Ship  and 
Goods,  although  he  did  nothing  in  the  Conqueft : the 
Mich.  %2  E/f*.reafon  is.  That  although  he  tnifl  the  opportunity  of  taking  of 
Somers  and  Sit  her,  yet  the  prefence  of  bit  Vefftl  Armed  and  prepared  for  Bat- 
iich.  Bulkle/sfgl^  a(  tl>e  time  of  taking,  became  a Terror  to  the  Ship  that  was 
pan e<Tr.  2 cone}utre^:  And  by  die  Law  prefumed  fine  ejus,  that  the 
p 1 *'  other  Ship  would  not  or  could  not  be  fo  taken,  which  Law 

hath 
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hath  pafled  the  current,  and  approbation  of  the  Common 
L* w/,  as  reafonable,  juft,  and  equitable,  and  may  be 
pretended  or  furmifed  to  entitle  the  Party  Captor  to  the 
making  Rcftitution  of  a Moiety  to  his  Companion  then 
prefen  t. 

XXIII.  But  if  it  fhould  happen,  that  thofe  to  whom 
. ’Letters  of  Martjm  are  granted,  fhould  inftead  of  taking 
the  Ships  and  Goods  of  that  Nation  againft  whom  the 
fame  were  awarded,  wilfully  take  orlpoil  the  Goods  of  Pvt.  2 foe.  in 
another  Nation  in  amity,  this  would  amount  to  a down-  B-  R-  Rom. 
right  |3trarp.  And  the  Perfons  offenders  would  for  fuch 
fault  create  a Forfeiture  of  their  Veflel,  and  the  Owners  sir°i>««* 
muft  be  for  ever  concluded  by  the  fame,  notwithftanding  s Rep.  1 
filch  Commijjion.  ' fu.  Waltham 

XXIV.  But  that  muft  be  underftood  where  fuch  a Ca- v«/»Muigar. 
ption  is  done  in  a Pyratical  manner  •,  for  moft  certainly,7715, 
if  Letters  of  Reprizal  are  granted  to  a Man,  and  then  he 
devolves  the  power  to  another,  and  the  party  to  whom 
the  power  is  configned,  takes  the  Ship  and  Goods  of  ano- 
ther Nation  than  againft  whom  the  lame  were  awarded, 
but  upon  a violent  prefumption  that  he  made  a right 
Caption,  for  that  he  found  the  Colours  of  feveral  Nati- 
ons in  the  Ship,  the  Mariners  of  feveral  Countries,  the 
Ship  of  the  Built  of  that  Country  againft  whom  the  Let- 
ters of  Reprizal  were  awarded,  though  perhaps  upon  a 
Judicial  hearing  the  parties  are  reftored  to  their  Ship  and 
Goods,  yet  the  Captors  are  not  to  be  punilht  Criminali- 
ter,  nor  the  Grantee  of  the  Letters  Patents  Ctviliter:  and 
the  reafon  wherefore  it  was  no’injury  in  the  Captors  to  14  H.  4 Yc.  4/ 
take,  did  arife  from  the  probable  caufe  which  will  ex- 
cufe  the  Captors  from  punifhment , (though  perhaps  it 
will  not  from  anfwering  of  the  damage)  but  it  is  clear,  * 
the  Grantees  are  excufed  from  both,  unlefs  privy  to  the 
Caption  and  the  reafon  is  this,  for  the  Letters  Patents 
do  not  only  veft  the  debt  in  xhe  party,  butdolikewife 
give  Power  to  the  party  to  recover,  and  is  a Judicial 
procefs  to  obtain  fatisfaftion  <vi,  manu  & forti  from  the 
Subjefts  of  that  Prince  or  State  againft  whom  the  fame 
are  awarded : So  then  it  will  be  no  more  than  if  the 
Creditor  deliver  procefs  to  the  Officer  to  take  his 
Debtor,  and  he  takes  a wrong  Perfon  without  the  know- 
ledge of  the  Creditor , this  may  fubjedt  the  Officer 
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toanfwer  Damage  to  the  Party  taken,  but  not  the  Cre- 
ditor. 

XXV.  Therefore  Letters  of  Marque  or  Reprisal  if- 
fue  not  without  good  and  fufficient  Caution  lirfb  gi- 
ven for  the  due  observance  thereof  according  to  Law  ; 
the  tranfgieffion  of  which  creates  a Forfeiture  of  the 
fame. 

And  therefore  having  taken  a Prize,  and  brought  the 
fame  intra  Prafidia,  the  Captor  mult  exhibit  all  the  Ship- 
papers  and  captivated  Mariners  to  be  examined  in  order 
to  adjudication,  till  when  Bulk  ought  not  to  be  broken 
without  Commifiion,  nor  may  the  Captain  of  the  Captor 
fuffer  an  imbezlement  of  the  lading,  or  fell,  barter  or 
j cap.  $.  difpofe  of  any  part  without  CommJJion  ; for  the  King 
hath  a proportion  in  all  Prizes. 

kd  the  aft  of  Such  Goods  fo  brought  in  are  not  fubjed  to  pay  Cu- 
Navigation.  ftoms. 

XXVI.  By  the  Law  of  Nations , ipfo  faOo,  the  Domi- 
nion of  the  things  taken  by  thofe  to  whom  Letters  of 
Marque  are  granted,  become  the  Captors,  till  the  Debt 
and  cofts,  that  is,  the  original  damage  and  fubfequent 
charges  are  fatisfied,  which  being  done,  therefidue  ought 
to  be  reftored : So  the  Venetians  ufed  their  equity,  having 

Cre(,  hb.  9.  taken  thc  ships  0f  QeHoa,  did  not  fpoil  any  of  the  lading, 
but  preferved  the  fame  very  carefully,  till  the  Debt  was 
paid  •,  which  done,  reftitution  was  made  of  the  things 
entirely,  without  diminution. 

XXVII.  When  for  the  fault  perhaps  of  a few,  a debt 
becomes  National,  by  reafbn  of  which  the  Goods  of  the 
Innocent  become  liable  (if  taken  for  fatisfadion)  whe- 
ther by  the  Law  of  England,  the  party  ought  to  have 
H.  M s.  Contribution,  is  a quellion  moft  certain  by  the  Common 
foi.  1 62.om.n-.  . where  more  are  bound  to  one  thing,  and  yet  one 

fri&joi-  iii' *s  Put  t0  thc  whole  Burden,  the  Party  may  have  pro- 
cefs  called  Contrtbuttbnt  fattenda  for  liis  Reliefs  but  when 
a debt  becomes  Univerfal  or  National,  it  feems  other- 
¥ wife  : For  if  one  lends  mj  Country  Money,  1 will  not  call  my 

fences  BcncJ.flf  debtor,  yet  I will  pay  my  Jhare  * : fo  it  may  feem  equi- 
Cap‘ 1$'  table  by  the  Laws  of  Charity,  though  not  compellable 
by  the  Laws  of  the  Land. 

XXVIII  Yet  when  depredations  have  happened  to  Fo- 
reign Merchant^  apd  complaint  hath  been  made,  the 
’ Kings 
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Kings  of  England  have  often  iflued  forth  Commiflions  to 
inquire  of  the  fame : and  fo  it  was  done  upon  the  Petition 
of  fome  Merchants  of  Genoa , who  complained  againft  the 
Inhabitants  of  the  Ifle  of  Garnfej  for  a depredation,  in  Pat.  26  E.  3.' 
taking  away  and  detaining  their  Merchandize  and  Goods, p*™  i.M.  16. 
t to  the  value  of  many  thoufands  of  Pounds,  out  of  a Ship-0^- 
’ wracked  by  tempeft  near  that  Ifle,  by  which  the  Commif- 
Coners  were  impower’d  to  punijh  the  offender /,  and  to  make 
rtffttution  and fatufaUson  for  the  damages. 

The  like  complaint  was  made  by  the  Merchants  of  the 
Dnke  of  Britain,  of  certain  depredations  committed  by 
the  Subjects  of  the  King  of  England,  who  iflued  forth  the  ruje  An.  6 
like  Commiflion,  and  to  give  them  reparation  and  da-  5- 
mages  for  the  fame-,  fo  that  if  die  Subje&s  of  the  King^9^^’ 
of  England  have  had  their  Goods  taken  by  way  of  R z-perfmu  arrefl. 
prize  for  the  fatisfa&ion  offuch  debt  or  damage,  theytff tfiend. 
may  have  the  benefit  of  the  like  Commiflions  to  lick 
ihemfelves  whole  out  of  the  Eftates  of  the  Offenders. 
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Chap.  III. 
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}.Of  Piivateers,  whether  allow  able 
by  the  Laws  if  Nature. 

II.  Cf  permiffm  of  fuch  by  the 
Laws  of  Nations. 

III.  The  occafion  of  their  frfl  Infli- 
tution. 

IV.  PP'hether  it  be  lawful  to  under- 
take fuch  an  Employment. 

V.  of  Commijfions  general  to  enda- 
mage ten  Enemy . 

VI.  Of  Commiffwns  J pedal  and  to 
/rivatetrs,  arid  the  Immunities 
they  tlaim  by  the  fame. 

VII.  Of  the  care  that  it  obliging  on 
the  ijfning  forth  fuch  Commijfions 

VIII.  of  provifiont  made  at  in  re- 
ference to  their  regulating,  and 
efpecially  in  the  lift  Treaty  Ma- 
rine between  England  and  Hol- 
land. 


IX.  Cf  Goods  fubjeS  to  Frige,  how 
confidered  in  reference  to  adjudi- 
cation general. 

X.  Of  the  Goods  confidered  in  refe- 
rence to  adjudication,  on  occafiont 
fpecial. 

XI-  °f  the  Lading  made  Prige , 
whether  it  draws  in  a Forfeiture 
of  the  Vejjil,  and  where,  other- 
wife. 

XII.  Whether  Ships  refufing  to  yield 
up  to  fuch , life  is  engaged. 

XIII.  Privateers  where  fubjtQ  to 
punijbment , and  their  A Hi  om 

• where  occafim  a Forfeiture  ofthtir 
Vejfel. 

XIV.  Of  things  not  fubjeH  to 
fp«i- 

XV.  Confiderations general  on  Pri- 
vateers. 


leg.  fervtu.D.\.  X TAturally  every  one  may  vindicate  his  own  Right, 
it  Serv.export.  therefore  were  our  hands  given  us ; but  to  profit 

fJs  'infervm- another  w^at  we  can»  *s  not  onty  lawful, but  commend- 
tem.Defur .Leg  able,  fince  nothing  is  more  ferviceable  to  Man  than  Man. 
prohib.c.dcfur.Now  there  are  divers  obligations  between  Men  which  en- 
fifei.  gage  them  to  mutual  Aid,  for  Kinfmen  aflemble  and  bring 
help,  and  Neighbours  are  called  upon, and  fellow  Citizens  * 
for  it  behoves  every  one,  either  to  take  Arms  for  himfelf, 
if  he  hath  received  injury,  or  for  his  Kindred,  orforhi9 
Benetaftors,  or  to  help  his  Fellows,  if  they  be  wronged. 
Bartbotin  Leg.  And  Solon  taught,  That  Commonwealths  would  be  happy 
% de  wherein  every  one  would  think  another's  injuries  to  be  his  own . 

n.j'is  8.  But  when  War  is  denounced,  it  matters  not  what  obliga- 
tions are  wanting,  it  is  enough  the  Nation  is  tnjstred  in  . 
general *,  for  in  that  every  individual  is  wronged,  and  all 
participate  in  the  indignities  and  publick  damages  of  hit 
Country ; to  revenge  or  prevent  which,  is  the  duty  of 
every  member  of  the  fame. 

* tb  Sine# 
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II.  Since  therefore  it  is  noc  againft  the  Law  of  Na- 
tore  to  fpoii  him  whom  it  it  lawful  to  kill , no  wonder  that 

the  Laws  of  Nations  permitted  the  Goods  and  Ships  of cicirocfa.  *; 
Enemies  to  be  fpoiled,  when  it  fullered  their  perfons  to  * J" 

beflain. 

III.  The  approbation  of  which  in  the  Wars  of  later 

’Ages,  hath  given  occafion  to  Princes  to  iflue  forth  Com-  theSonof  a. 
millions  to  endamage  the  Enemy  in  their  Commerce,  and  toccnfjrhmbi- 
to  prevent  fuch  Supplies  as  might  ftrengthen  or  lengthen  ving  ferved  as 
oot  War,  to  Perfons  to  whom  the  prize  or  caption  be-*  PrivaCe  s«i- 
eomc  abfolutely  the  Captors,  and  that  to  prevent  “B* 

fpare  of  Ships  of  force  to  be  abfent  from  their  refpcdive  cheLcgfun  be. 
Squadrons  or  Fleets.  • ingdi.banded. 

By  thofe  of  Holland  they  were  termed  Caper/,  by  thethe  young 
Spaniard  they  had  their  denomination  from  their  refpe-  ®f.n  was  rcf°I- 
Aive  parts,  as  Ofltndcrs,  D unk.tr  kers,  and  the  like,  in  £»•  with  the  Ar-* 
gland  call  d Privateers’,  how  far  the  Adtions  of  thofe,  as  my.  tho’buc 
in  relation  to  the  attacking  and  killing  of  the  Enemy,  ora  Volunteer; 
fpoiling  of  their  Ships  and  Goods  are  lawful,  not  being  wFotc  to 
commanded  nor  hired  thereto,  may  be  a queftion.  GeneraUhK 

he  (houldgive 

him  an  Oath  the  fecond  time,  giving  this  reafon,  Quia  priore  amijfo  jure  cum  hofti- 
tm  pugnare  non  poterat : Cicero  fctsdown  the  very  Words  of  Caro  to  his  Son,  where- 
by he  adrcomlheth  him  not  to  enter  into  Battel  j Neque  enim  jus  ejfe  qui  miles  non  fit 
(opiate  cm  bojfe.  Cic-Offic.  i. 


IV.  By  the  Laws  of  Nations  (as  hath  been  laid)  it  is 
lawful  for  every  Subjeft  of  that  Nation  in  War  to  feize 
upon  the  Enemies  Goods  and  Ships,  as  alfo  to  kill  them  \ 
for  they  arc,  after  War  denounc’d  by  Law,  iookt  upon 
as  of  no  account,  and  if  refpeft  be  had  to  natural  and  in- 
ternal Right,  it  feems  granted  to  every  one  in  a juft  War 
to  do  thorn  things,  which  he  is  confident  within  the  juft 
meafureof  warring,  to  be  advantageous  to  the  innocent 
party : but  though  there  may  be  fuch  authority  given,  yet 
what  titlecan  they  claim  or  appropriate  to  themfelves  of 
the  Ships  or  Goods  of  Enemies,  (for  furely  there  is  no- 
thing owing  to  fuch,  nor  are  they  lawfully  called  to  the 
fame)unlefs  they  can  fhirowd  themfelves  under  the  prote- 
ction of  this,  that  what  they  do,  is  only  to  exaft  puniih- 
rnent  from  the  Enemy  by  the  common  right  of  men. 

V.  Commiflions  to  kill  or  fpoil  the  Enemy  are  in  two 
reipe&s,  either  General  or  Special ; General  as  in  a tu- 
mult j 


1 


google 


43 


Of  pgibatm#  01  Capers. 

mult ; among  the  Romans  the  Co«/«/faid,  Whomever  would 
have  the  Commonwealth  fafe,  let  him  follow  me-  and  to  all 
particular  fubjefts  is  fometimes  granted  a Right  of  killing 
in  felf-defence,  when  it  is  publickly  expedient,  as  on  a 
fudden  occalion,  and  the  like. 

VI.  Special  Comniifiions  are  fuch  as  are  granted  to 
lee  Define-  ^10^e  t*iat  ta^e  Pay  > and  are  under  Orders;  the  not  obey- 
rem.D.iere  ing  of  which  may  be  punilhed  with  Death,  though  the 
miiit.  ad  fuccecds  well. 

C.Qutndoiitett  Others  to  repair  a particular  damage  by  way  of  Re- 
witcuiqitc  L'gyrtze^  the  original  damage  being  turned  into  a National 
*'  **  debt,  but  that  fatisfied,  the  other  determines,  or  elfe  to 

thofe  who  receive  no  pay,  but  go  to  War  at  their  owii 
charge ; and  that  which  is  more,  adminifter  at  their  own 
. cofts  a part  of  a War,  by  providing  Ships  of  Force,  and 
all  other  military  provifions  to  endamage  the  Enemy  or 
. their  Confederates,  the  which  are  termed  Privateers , &c, 
as  above,  to  whom  inftead  of  pay  is  granted  leave  to  keep 
what  they  can  take  from  the  Enemy;  and  though  fuch 
Licence  is  granted  them,  yet  may  they  not  convert  of 
their  own  Heads  to  their  private  ufe  thofe  Prizes,  before 
the  fame  have  been  by  Law  adjudged  lawful  to  the  Ca- 
ptors, and  the  Admiral  had  his  fhare. 

VII  Nor  may  fuch  Privateers  attempt  any  thing  againfi: 
the  Laws  of  Nations,  as  to  aflault  or  endamage  an  Enemy 
in  the  Port  or  Haven,  under  the  protedion  of  any  Prince 
or  Republick,  be  he  Friend,  Ally,  or  Neuter,  for  the  peace 
of  fuch  places  muft  be  kept  inviolably. 

Sir  Kenelm  Dtgby  having  obtained  a Commiflion  againft 
the  French , who  being  in  the  Streights , was  every  where 
honoured  as  a Cavalier  whom  the  King  of  Great  Britain 
favoured ; in  his  Voyage  he  took  fome  Prizes,  and  com- 
ing to  Algier  redeemed  feveral  Captives,  whom  he  took 
aboard,  and  placed  in  the  feveral  Veflels  he  had  made 
prize  of:  the  which  he  lo  effeded,  that  in  a Ihort  time 
' v he  became  Wujlrijjimo  of  fix  Ships  of  War;  coming  to 
Cape  Congare , ten  leagues  from  Scan  dare  one,  and  having 
fent  a Boat  todefery  the  road,  word  being  brought  that 
there  were  in  the  road  two  Venetian  Galeailes,  with  two 
other  Galeons,  two  Englijh  Ships,  and  feveral  French 
Ships,  Sir  Kenelm  being  fatisfied  of  the  Prize,-  refolved 
to  attack  them  the  next  morning,  although  the  Admira! 
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of  the  Venetians  had  declared  himfelf  Prote&or  of  the 
French , and  that  he  would  delhoy  all  the  Enghjh  Ships  of 
War  that  he  fhould  meet,  either  in  that  Republsck* s or  - :--.u 
Grand  Signior' s Seas.  Sir  Kenelm  notwithftanding  refol- 
ved  to  engage  them ,and  accordingly  bore  up  to  them, and 
the  Venetian  General  weigh’d  Anchor  to  meet  him  ; Sir 
' Kentlm  before  he  fired,  fent  a Satty  to  inform  the  Vctie-  -j-f,;,  matfef 
tianoi  his  Quality,  and  of  his  Commiflion,  being  only  to  was  highly  de- 
endeavour  to  make  priza  of  the  French,  and  giving  him  all  bated  at  the 
the  afliirance  poffible  of  his  friendfhip  and  refpect  to  the  co^arc* 
Republick ; but  before  the  Satty  was  anfwered,  the  en-  p"aint0f™^ 
gagement  was  begun  by  the  Englifh , French  and  Venetian,  then  Ambaffa- 
This  Aftion  of  Sir  Kenelm  Digby  was  quellioned  by  the  dour  for  that 
lurk ; for  that  Hoftility  had  been  committed  by  the  £»*  Republick  at 
glifh  in  the  Grand  Senior  Road,  and  thereupon  the  Bajfa 
of  AUppo  and  Cady  of  Scandarone  made  an  Avania  or  Em-  Hi  ft.  Republic, 
hargoe  on  the  Enghfli  Merchants,  till  reparation  was  made,  Vem.fol.syo. 
for  the  breaking  the  Peaceof  the  Port. 

VIII.  In  the  granting  of  fuch  private  Commiflions  there 
is  always  great  care  to  be  had  and  taken  by  caution,  to 
preferve  the  Leagues  of  our  Allies,  Neuters  add  Friends, 
according  to  their  various  and  feveral  Treaties;  andthere- 
fore  at  this  day  by  the  late  Treaty  between  HisMajefty 
and  the  States  of  Holland  at  London,  before  any  Privateer 
or  Caper  can  receive  Commiffion,  the  Commander  is  ob- 
liged to  enter  before  a competent  Judge,  good  and  fuffi- 
cient  fecurity  by  able  and  reiponfible  Men,  who  have  no 

part  or  Intereftin  fuch  Ship,  in  i yoo  /.  Sterling,  or  15500  Treaty  Merhe* 
Gilders  \ and  when  they  have  above  an  hundred  and  fifty 
men,  then  in  3000/.  or  ;;coo  Gilders,  that  they  will  intheCom- 
give  full  fatisfa&ion  for  any  damage  or  injuries,  which  million  muft 
they  fhall  commit  in  their  courfes  at  Sea,  contrary  to  that  »lway*  be 
Treaty,  or  any  other  Treaty  made  between  His  Majefty  mentioned 
and  that  State, and  upon  pain  of  Revocation  and  annullity  ^’veJn 
of  their  Commiflions,  and  for  anfwering  of  fuch  damage  fuch  fecurity. 
or  injuries,  as  they  fhall  do,  the  Ship  is  made  liable. 

IX.  If  a Suit  be  commenced  between  the  Captor  of  a 
Prize  and  the  Claimer,  and  there  is  a Sentence  or  a Decree 
given  for  the  party  reclaiming ; fuch  Sentence  or  Decree  13. 
(upon  fecurity  given)  (hall  be  put  in  execution,  notwith- 

tta nding  the  Appeal  made  by  him  that  took  the  Prize, 
which  (hall  not  be  obferved  in  cafe  the  Sentence  (hall  be 

D given 
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TliefeArtidcs  given  againft  the  Claimers  •,  if  torture,  cruelty,  or  baf- 
for  their  ex-  bJrous  ufe  happens  after  a Caption  to  be  done  to  the 
S'Eygl'  Perfons  taken  in  the  Prize,  the  fame  (hall  ipfo  fatlo  dif- 
<iani  to  ail  the  charge  fuch  a Prize,  although  (he  was  lawful,  and  the 
Nations  offiu-Captains  fhall  lofe  their  Commiflions,  and  both  they  and 
rope.  Art.  14.  tjie  offenders  be  fubje&ed  to  punifhment.  , 

in  boiiium  cjji  x.  Such  forts  of  Inftruments  having  made  a caption  of 
^beuLn  ^ 1 Ps  bound  f°v  an  Enemy  from  Nations  Neucer,  or  in 

r/Jn/?S-'ahiity  with  both  the  warring  States:  the  lading,  in  order 
rtihit.  to  be  made  Prize  is  reduced  to  thefe  three  feveral  heads. 
CovfuUt.  Mart,  Fit  ft,  Thofe  Goods  that  are  fit  to  beufed  in  War  .under 
eJitui  r’Uiii.  which  are  included  Powder,  Shot,  Guns,  Pikes,  Swords, 
£h.i  ancj  a|j  otiier  inlfruments  and  provifions  of  Armature  fic 

/u»r conjltiuti- la  be  ufcd  in  tlle  Field  or  at  Sea-  ^ 

ones  imperato-  The  fecond,  are  thofe  things  that  may  be  ufed  in  time 
1 um  oivccw.  of  War  and  out  of  War,  as  Money,  Corn,  Victuals,  Ships, 
cups  librj and  the  like. 

uu  *7  • And  the  laft,  are  thofe  Goods  that  are  only  fit  for 
luxury  and  pleafure. 

XI.  The  firft  are  accounted  Prize  without  controvcr- 
fie  } He  is  to  be  accounted  an  Enemy  that  f applies  an  Enemy 
■with  things  tteecjfjry  f or  the  War. 

Cimbien  Ann.  The  fecond  isto  be  governed  according  to  the  ftate  and 

fouuh  Article COnd^t*dn  °f  the  war ; for  if  a Prince  cannot  well  defend 
0f  the  Treaty  himfclf,  or  endamage  the  Enemy,  without  intercepting 
at  Loml.it-j 4.  of  fuch  things, neceflity  will  then  give  a right  to  the  con- 
thofe  Goods  demnation.  And  fo  fatten  Elizabeth  did  the  Han/iatuk 
that  may  be  u-  Fleet  taken,  laden  with  Corn  for  Lisbon , upon  confidera- 
aes  (e£iion  of  the  ftate  of  the  War,  the  fame  became  prize, 
cept  Ships) 

may  not  upon  any  account  be  called  prohibited,  nor  fubjeft  to  a condemnation,  ex- 
cept carried  to  places  beficged,  Art.  4S ee  'Jobn  Meurfna  his  Dsnijh  Hillory  concer- 
ning the  Prohibiting  of  Goods  by  thofe  Northern  States.  Viiepoflea,  the  Grand  Prize 
condemned  by  Queen  Elizabeth  intir.Cuftoms,and  vide  tit.  Ships  of  War,  §.  24. 

The  laft  become  free,  and  (as  we  have  before  mentio- 
ned) according  to  that  of  Seneca ; I -will  not  help  him  to 
Money  to  pay  his  Guards  } but  if  he  fliall  defsrc  Marbles  and 
Rcbes , fuch  things  hurt  not  other /,  only  they  nwnfler  to  his  luxu- 
ry : Soldiers  and  Arms  I will  not  fupply  him  with  $ if  be 
fhall  feek  for  P layers  and  recreations  to  j often  his  jicrceticfiy  1 
Will  gladly  offer  to  him  : Ships  of  War  i would  not  fend  him, 
but  fuch  as  are  for  pleafure  and  ojtentatim  of  Prince/  (porting  in 


. • the  Seay  I will  not  deny. 


XII.  If 
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XII.  If  a Privateer  take  a Ship  laden  wholly’  wkh  An<l  perfoni 
counterband  Goods,  both  Ship  and  Goods  may  be  fub-  r°  att.empting 
jc&ed,  and  made  prize.  to  relieve  an 

punifhed ; but  if  the  fame  be  done  by  heceflUy  of  obedience,  though  thTparrie^re 
much  to  be  blamed,  yet  are  they  not  to  be  punifhed  ; and  fo  it  was  with  thofe  which 
relieved  Sirycfoi  OUtaflle  with  provilions,  w ho  being  taken,  were  difeharged. 


But  if  part  be  prohibited  Goods,  and  the  other  partis 
not  prohibited,  but  fuch  as  according  to  the  neceffity  of 
the  War  fhall  be  fo  deemed,  the  fame  may  draw  a confe-R , 
qucntial  condemnation  of  Ships,  as  well  as  lading.  Anic^iouhe 
• If  part  of  the  lading  is  prohibited,  and  the  other  part  7>e.?{y  at  u,-.. 
Is  merely  luxurious  and  for  pleafure,only  the  Goods  pro-^».tftbrSkip. 
hibited  become  prize,  and  the  Ships  and  the  remainder  p;r  wil,de,i* 
become  free,  and  not  fubjedt  to  infe&ion.  proMWcedT 

. . . Goods,  the 

Ship  may  proceed  with  the  reft  in  their  Voyage  or  Courre,  as  they  pleafe,  and  the 
Ship  Qtall  not  be  brought  into  Fort. 


XIII.  If  fuch  Ships  fhall  be  attacked  in  order  to  an  exa- 
\ mination,  and  fhall  refufe,  they  may  be  alTaulted,  like  a Kd  mneff 
bouie  fuppos’d  to  have  Thieves  or  Pirates  in  it,  refufes  to  K,rti4 
yield  up  their  perfons,  may  be  broken  up  by  the  Officer, . 
and  the  j)erfons  refifters  may  be  flain,  pljftjimTnJZ 

rum  mbitum 

tircumdux.it:  fdiqu'u  ex  ipforumufupercujjus  inured.  Pull  Epift.  154. 


XIV.  But  if  any  of  thefe  Privateers  wilfully  commit 
any  fpoil,  depredations,  or  any  other  injuries,  either  oa 
. the  Ships  of  our  Friends  or  Neuters,  or  on  the  Ships  or 
Goods  of  our  own  Subjefts,  they  will  notvvithflanding  Le^iietftvi* 
. they  are  not  in  pay,  be  fubjc&ed  in  fome  cafes  to  Death  tut  c.  Hi.  j. 
and  other  punifhments,  according  to  the  demerits  of  Tfi”- ?7*c.  1* 
their  crimes,  and  perhaps  may  fubjedt  their  VclTelto  For- 
feiture.  ’ 

And  though  by  the  Law  of  Nature  the  Goods  of  Ene- 
mies are  to  be  fpoiled  as  well  as  their  perfons  flain,  yet 
4 fome  Goods  and  things  feem  exempted,  and  ought  not 
to  be  fpoiled,  and  therefore  it  is  not  lawful  to  Land  on 
the  Territories  of  our  Enemies,  to  fpoil  places  dedi- 


cated to  God : though  Pampmsus  obferves,  when  places  t<Sf» 
. . r-  „ ...  In  .l: r_ 1 r. 1 cum  lea  D it 


taken  by  the  Enemy,  all  things  ceafe  to  be  Sacred  SXeli  L, 
D 2 the  * 


'te: 


** 
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the  reafon  given  is,  bccaufc  the  things  which  are  call'd 
Sacred,  yet  are  they  not  indeed  exempted  from  humane 
7rffrt.  Annul.  ufes,  ^ut  are  publick.  7 he  Townfmen,  faith  Tacitus , open - 
ing  their  gates , fuhmitted  themfelvet  and  all  they  bad  to  the 
Romans,  themfclves  were  j pared , the  Town  was  fired.  Pom- 
pey  entred  the  Temple  hy  the  right  of  ViElory , not  as  a ftp-  _ 
pliant , hut  as  a Conqueror : and  though  that  privilege  may  ’ 
feem  right  by  the  Law  of  War  to  a Sovereign,  or  a Ge- 
Wars  and  Vi-  neral,  that  intends  a Conqueft,  yet  that  power  may  not 
moft'VrTron'- ^eem  devolved t0  him,  whofe  Commiflionis  cautionally  to 
fift  i/taking " endamage  the  Enemy  only,  as  in  reference  to  his  commerce 
and  over-  b and  provifions  of  enabling  them  to  withftandthe  War  : 
throwing  Ci-  Certainly,  that  Conqueft  is  poor,  whofe  Trophies  and 
tics,  which  Triumphs  are  made  up  with  Roofs,  Pillars,  Ports, Pulpits, 
done  without  and  Pews,  and  the  fpoil  of  Agriculture.  Hence  it  is, 
injury  of  the  that  at  this  day  the  King  of  France  in  Germany  and  the 
Goi!s,thewalis  Netherlands  accepts  of  Contributions,  by  which  the  Ci- 
of  Cities  ami  tjes  and  churches  are  not  only  fpared,  but  even  the  Coun- 
£&«?Ltryinen  plough  and  fow  as  quietly  as  if  there  were  no 
take  in' the  Armies  in  their  Territories  at  all. 

fame  mine, 

the  Citizens  and  Triefts  equally  (laughtered ; nor  is  the  rapine  of  facred  riches  and 
prophane  unlike : fo  many  are  the  Sacrileges  of  the  Romms  as  their  Trophies, 
lo  many  are  their  Triumphs  over  Gods  and  Nations:  and  then  goes  further,  Tot 
nar.uhitc  quot  nuttent  adhuc  ftmulacbn  ciptivorum  ieorum.  Mox  fo  bene,  Quod  / rquid 
adverfi  Vtbibus  tceidit,  esdem  elides  Templorum  qujc  C?  manium  fuermt.  'i 

Even  upon  the  fame  Reafon,  that  the  Inftruments  of  Husbandmen  are  not  to  be 
taken  for  a pledge  by  the  Civil  or  Common  Law.  Let.  exeunt.  C.  qua  ret  plgn.  Coke 
Tup.  Littleton  47- 

4 <*v\  ■-  U r.y  f 

XV.  Moll  certain,  thofe  forts  of  Capers  or  Privateers,' 
being  Inftruments  found  out  but  of  later  Ages,  and  its 
well  known  by  whom,  it  were  well  they  were  reftrain’d 
by  confent  of  all  Princes ; fince  all  good  Men  account 
. ; ’ y*r  them  but  one  Remove  from  Pirates,  who  without  any 

. . refpeft  to  the  caufe,  or  having  any  injury  done  them,  or  \ 

:£*■'  fo  much  as  hired  for  the  Service,  fpoil  Men  and  Goods, 

:>■, -i'  making  even  a Trade  and  Calling  of  it,amidft  the  Gala-  • 

mities  of  a War,  and  driving  a commerce  and  mart  with 
“■£  the  fpoil,  and  that  with  as  much  peace  and  content,  as  i 

, if  they  had  never  heard  of  Tears,  Blood,  Wounds  or 

Death,  or  any  fuch  thing-:  fuch  to  expofe  their  lives  a- 
eainft  Ships  of  the  like  kind,  were  both  honourable  and 
juft,  or  thofe  that  fhould  aid  the  Enemy  with  Goods  pro- 
_ ?»  •<  - k3*  hibited 


©fpjidatwtf  o*  Capet#. 

bibtted  as  afore,  fuch  Prizes  were  pofledions  nioft  no- 
ble; but  the  Goods,  Ships  and  Lives  of  the  innocent 
peaceable  Traders  to  be  expofed  to  rapine  and  fpoil, 
renders  them  worfe  than  the  Roman  Lidors,  by  how 
much  'tis  to  kill  without  caufe,  Headsmen  executing  the 
guilty,' they  the  guiltlefs. 

It  was  a high  neceflity  that  enforced  the  Engl, (l,  to  corn- 
miflsonate  fuch,  the  number  of  her  then  Enemies  cove- 
ring die  Sea,  like  the  Egyptians  Locufts ; it  were  well  they 
were  rejeded  by  confent,  or  if  allowed  of,  not  fubjed  to 
Quarter,  when  taken  by  Ships  of  War:  A trade  that 
St.  Paul  never  heard  of,  when  he  Laid,  Who 
st  bis  awn  charge  ? 
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CHAP.  IV. 
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I.  Pirates  what. 

IN  Of  the  duty  incumbent  on  Princes 
and  States  as  in  reference  to  fuch , 
and  whether  liable  for  the  dama- 
ges they  commit. 

Ill-  Pirates  where  they  bold  a So- 
ciety, bow  the  fame  is  eflcemed  in 
Law, and  of  Equality  held  by  them. 

IV.  J Vbether  capable  of  the  solem- 
nities of  War,  and  Sight  of  Le- 
gation. 

V.  Whether  capable  of  fuccour  by 
the  Laws  of  Nations. 

VI.  Ships  where  liable  for  redempti- 
on of  the  Mafler  remaining  pledge 
for  Ship  and  Lading,  and  where 
not. 

VJT.  Oath  given  to  pay  a reward 
for  redemption  of  a Ship  from  Pi- 
rates, whether  the  fame  ought  to 
be  performed. 

VITT.  foreigners fpoiled  by  Englith 
Pirates , may  purfue  for  Juliice 
within  the  Statute  cf  28.  H.  8- 

IX-  So  where  the  Subjeds  of  any  Fo- 
reign Nation  committing  the  fame, 
may  be  punijhed  by  the  fame  Sta- 
tute. 

X-  Piracy  committed  by  the  Subjeds 
of  a Nation  in  Enmity  with  the 
Crown  of  Ennland  among  Englifh 
Pirates , cannot  be  punijhed  by  the 
statute  of  28  H.  8. 

XI.  Committed  on  the  Britijh  Seas 
punifbable  by  tbs  Crown  of  Eng- 
land,  and  none  other 

XIT-  Where  committed  in  the  Ocean, 
whether  they  may  be  executed 
without  trjal,  by  the  Law  of  Na- 
ture. 

XIII-  Tbelihe  where  the  Judge  re- 
fufes  to  uytbem,  or  in  calc  of  t- 
mergewy,  whether  Jufltcc  may  be 
executed  immediately. 

XIV.  Pirate:  attempting  to  rob, com- 
mit 1 Murder,  whether  all  princi- 
pals, or  only  the  flayer,  and  the 
rejl  Accefftrics. 


XV-  if  the  Subjeds  of  one  Foreign 
Nation  rob  another,  and  bring  the 
Booty  into  England,  whether  the 
party  injured  may  proceed  Crimi*  * 
naliter  for  tmnijhmcnx,  end  Civi- 
liter for  reftitution. 

XVI.  Pirates  take  Men,  and  no  part 
of  the  Lading,  if  Piracy. 

XV II.  Where  a Maficr  may  commit 
Piracy  of  tbofe  things  that  are 
committed  to  hi  charge , and 
where  nor. 

XVIII.  Where  Piracy  may  be, though 
there  be  r.othi  ng  taken : and  where 
Goods  are  taken  out  of  a Ship, mi 
no  body  in  it. 

XIX.  The  Captain  and  Crew  of  a 
Vcffe!  having  a Commffton  of  ge- 
pnqe  commit  Piracy,  whether  tbofe 
that  impkytd  tkens  ought  to  tn- 
fwer  the  damage. 

XX.  Where  Goods  fallen  at  Sex  <t-  J 
mount  not  to  Ptrtiy. 

XXI.  Goods  taken  and  retaken  by  a 
Friend,  whether  tbe  property  of 
the  Ptiqe  is  altered. 

XXII. of  Keflitution  of  Goods  taken 
by  Piracy  by  tbe  Laws  of  England. 

XXIII.  Of  geflitutim  refufed  bj 
the  Laws  of  England. 

Juflif  cations  in  this  by  a War- 
rant from  tbe  Admiralty.  The 
Mmtralty  mufl  allow  the  Stop, 
r-f  Limitations  if  pleaded. 

XXIV.  Of  Piracy  as  in  reference  to 
nutters  Criminal,  and  koto  pit- 
nifnable  at  this  day  by  the  Laws 
of  England. 

XXV.  The  statute  of  28  H.  8.  how 
it  operates  in  cafes  of  Piracy • 

XXVI.  Of  Pardons  in  cafes  of  Pi- 
r“cy.  Forfeitures,  Corruption  of 
Blood,  and  Clergy. 

XX  VIJ.  Whether  a Depredation 
committed  in  a Fort  within  this 
■Realm  remains  Robbery,  at  tbe 
Common  Law,  or  Piracy  by  the; 
Law  Marble, 
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XXVIII.  Whether  Clergy  is  al.'om- 
db'.t  for  a Depredation  in  a Fort , 
and  if  Pardons  touching  tbe 

fame. 

XXIX.  Of  sbe  operation  of  tie  At- 
tainder in  cafes  of  Piracy. 

XXX.  0/  Goods  taken  at  sen  and 
t brought  to  Land , rrbetber  the 

part]  is  pursijhable  by  our  L..:tv. 
a tat.  li.  12.  tu.  3.  c.  7.  Pira- 
cy vtbere  ini  horn  Triable. 


XXXI.  If  the  Admiralty  cltims  ei. 

1 her  an  original , or  a « oncurrent 
JurifiiElion , the  Courts  above  tcii] 
not  intermeddle. 

XXXII.  SatitfaSion  of  old,  bom 
made  to  Perfons  fpoi.ed  it  -,et 
XXXIII.  Perfont  ttnjufilf  detained 
in  cutio'dy  upon  fufpicion  of  Piracy 
tbeCourts  above  on  uHabeas  Cor- 
pus may,  if  there  be  jufl  caufc,  ci-  ‘ 
sber  but  or  it f barge  them. 


a 
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L A Pirate  is  a Sea-Thief,  Or  Ho  flit  hum  am  generis,  who 
for  to  enrich  himfclf,  either  by  furprife  or  open 
force,  fets  upon  Merchants  and  others  trading  by  Sea, 
ever  fpoiling  their  Lading,  if  by  any  poftibility  they  can 
get  the  maftery,  fornetinies  bereaving  them  of  their 
lives,  and  finking  of  their  Ships  ^ the  Aftors  wherein, 
Tull]  calls  Enemies  to  all,  -with  -whom  neither  Faith  nor  Oath 
it  to  bt  kept.  Againft  Pyratcsand  fuch  as  live  by  Robbery 
at  Sea,  any  Prince  hath  power  to  make  War,  tho’  they 
are  not  fubjeft  to  his  Government.  Grot,  de  jure  belli  & 
facts,  lib.  2.  cap.  20.  §■  40.  ' ' c > 

II.  By  the  Laws  of  Nature  Princes  and  States  are  re- 
fponfibie  for  their  negleft,  if  they  do  not  provide  Ships 
of  War,  and  other  remedies  for  the  retraining  of  thofe 
fort  of  1&bbert but  how  far  they  are  bound,  either  by 
the  Civtl  Law  or  Common  Law  of  this  Kingdom,  may  be 
fome  queftion  : for  it  is  agreed  they  are  not  the  caufe  of 
the  unjuft  fpoil  that  is  committed  by  them,  nor  do  they 
partake  in  any  part  of  the  plunder  \ but  if  a Prince  or 
State  fhould  fend  forth  Ships  of  War,  or  Commillions  for 
reprife,  and  thofe  inftead  of  taking  prizes  from  the  Ene- 
; my,  turn  Pirates  and  fpoil  the  Subjetts  of  other  Friends, 
■ there  has  been  fome  doubt,  whether  they  ought  not  to 
make  latisfaftion  to  the  Parties  injured,  in  caic  the  often - 
t ders  fbould  prove  unable : furcly  there  is  no  more  reafon 
for  this  latter  than  the  firft ; feeing  Princes' and  States 
may  give  all  their  fubje£ls  power  to  fpoil  the  Enemy,  nor 
is  fuch  a Permilfion  any  caufc  why  damage  was  done  to 
our  Friends,  when  even  private  men,  without  any  futh 
''permiftion,  might  fend  forth  Ships  of  War  \ befides  it  is 
impoffible  that  Princes  or  States  fliould  fore  Ice,  whether 
* ; D 4 they 


as 


If  the  offen- 
ders could  be 
found,  they 
ought  to  be 
yielded  up  to 
Juftice;  and  if 
they  have  any 
Efface.  the 
lame  ought  to 
go  cowards 
the  reparati- 
on of  the  da- 
mage. 


Caution  is 
commonly  ta- 
ken upon  the 
giving  forth 
ot  futh  Com- 
miflions  to 
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prevent  the  tfefy  would  prove  fuch  or  not  5 nor  can  it  be  avoided, but 
fame,  if  pofTi-  we  mult  imploy  fuch,  otherwife  no  Army  or  Fleet  could 
bie.  They  are  be  prepared  -,  neither  are  Kings  to  be  accufed  if  their 
generally  re-  Soldiers  or  Mariners  wrong  their  Confederates,  contra- 
rroc!ama*tfon  rY  t0  t^ie'r  commands,  though  they  are  obliged  to  pu- 
whenaWar  nilh  and  yield  up  the  Offenders,  and  to  fee  that  legal 
breaks  forth,  reparation  be  made  out  of  the  Eflate  of  the  Pirates.  If* 
andcomman-  Letters  of  Marque  or  Reprizal  be  granted  Out  to  a Mer- 
^ref  oTt  c^ant>  and  he  furnifhes  out  a Ship  with  a Captain  and 
forth^ithout  Mariners,  and  they  inftead  of  taking  the  Goods  or  Ships 
aCommifTion.  of  that  Nation  againft  whom  their  Commiffion  is  awarded, 
*Co>iflit.  Grt/- take  the  Ships  and  Goods  of  a Friend,  this 'is  Piracy  *; 
^.‘t,c.M-3’.,,t  s-and  if  the  Ships  arrive  in  England,  or  in  any  other  of  His 
J&n'ts&T  Ma)c^cs  Dominions,  the  fame  (hall  be  feiz'd,  and  the 
a*  4 -.  vu;  Owners  for  ever  lofe  their  Veflel  -f\ 

eiiam  tom.  con- 

flit.  3.  tit.  2.  conflit.  Anrti  i ^43.  cup.  4.;.  Vide  21.  Article  at  the  Treaty  at  Breda  be- 
tween England  and  Holland,  and  the  i<.  Article  in  the  Marine  Treaty  at  London  1674, 

+ Pin.  7.  jac.  in  B-  R.  1 Rolls  Abr.  jol.  330.  Vide  Sir  Francis  Moor's  Reports.  1 ft c. 
Waltham  icrfut  Mulgar. 

From  hence  it  is,  that  Princes  and  States  are  very  cau- 
tious upon  this  we  call  Jure  Bells  pnvatt , how  they  engage 
*•'  themfelves,  or  thofe  whofeek  reparation  for  wrongs  be-. 

fore  received;  for  the  Perfon  injured  governs  not  the 
attion,  but  devolves  the  power  to  fome  other  iired  for 
that  particular  ufe,whofe  Law  is  no  more  than  inis, Tier*” 
is  mo[i  right  where  is  mojl  pay  or  prize.  Unhappy  ftate  of 
man,  whofe  fupport  and  living  is  maintained  only  by 
expofing  himfelf  to  death,  a Calling  that  nothing  can 
make  honclf,  but  the  higheft  neceflity  or  pious  charity. 
And  therefore  thofe  that  illuc  forth  fuch  fort  of  Commif •>/ 
/ions,  generally  take  Caution  for  their  returning  within 
a convenient  time,  and  not  to  wander  in  that  unhappy  i. 
condition. 

III.  Though  Pirates  are  called  Enemies,  yet  are  they  r 
leg.  Woflet  ie  not  properly  fo  termed  : For  he  is  an  Enemy , fays  Cicero 
vtrb.Pgmf  , xvbo  hath  a Commonwealth,  a Court,  a Treafury,  Confint  and 

Concord  of  Citizens , and  fome  way,  if  occafion  be,  of  Peace  and 
League-,  and  therefore  a Company  of  Pirates  or  Free- 
booters are  not  a Commonwealth,  though  perhaps  they 
may  keep  a kind  of  equality  among  themfelves,  without 
which  no  Company  is  able  to  confilt $ and  though  it  i*  fcl? 

- . ...  dom 
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dom  they  are  without  fault,  yet  they  hold  fociety  tox^-  Hoflisde 
maintain  right,  and  they  do  right  to  others,  if  not  in  all  CaPuvu' 
things  according  to  the  Law  of  Nature  (which  among  ma- 
ny people  is  in  part  obliterated)  at  lead  according  to 
agreement  staadz  with  many  other  Nations:  or  according  to 
Cuftom  : So  the  Greeks  at  what  time  it  was  accounted 
lawful  to  take  fpoil  at  Sea,  abdained  from  (laughter  and 
.depopulations,  and  from  dealing  Oxen  that  plowed,  as 
the  Scbohaft  upon  Thucydides  obferves,  and  other  Nations 
living  alfo  upon  the  fpoil  when  they  were  come  home 
from  Sea,  lent  unto  the  Owners  to  redeem  (if  they  plea- 
fed  at  an  equal  rate)  what  they  were  robbed  of  at  Sea  : 
and  at  this  day,  if  a Ship  hath  the  Emperor  of  Barbaras 
protection,  the  Pirates  of  that  Nation  (if  they  feize)  will 
reftore,  and  if  there  be  no  protection,  yet  if  taken  with- 
in f.ght  of  their  Caltles,  the  Prize  is  not  abfolute  ; but 
if  refiftance  is  made,  and  there  be  a Caption,  (he  then 
becomes  the  Captor’s  for  ever,  as  the  price  of  Blood. 

TV.  Again,  Pirates  that  have  reduced  them  (elves  into  Grot,  do  fur* 
a Government  or  State,  as  thofeof  Algier,  Sally,  Tripoli , Tu-  bfli 
»/i,‘and  the  like,  fomedo  conceive  ought  not  to  obtain 
the  Rights  or,  Solemnities  of  War,  as*  other  Towns  or 
places:  for  though  they  acknowledge  the  Supremacy  of 
the  * Port , yet  all  the  power  of  it  cannot  impofe  on  them  * Cmfhomno- 
more  than  their  own  Wills  voluntarily  confent  to.  Jhef/f>&enetaliy 
famous  Carthage  having  yielded  to  the  Victorious  Scipfif0  called* 
did  in  fome  refpecl  continue,  and  began  to  raife  up  her 
drooping  Towers, till  the  knowing  Cato  gave  Counfelfor 
che  total  extirpation  , out  of  the  Ruines  of  which  arofe 
Tams,  the  revenging  Ghod  of  that  famous  City,  who 
now,  what  open  Hodility  denied, by  Thieving  and  Piracy 
continuers  dinkingElders  fpringfrom  thofe  places  where 
noble  Oaks  have  been  fell’d  ; and  in  their  Art  are  become 
filch  Mailers,  and  to  that  degree  as  todillurbthe  mighued 
Nations  on  the  Weftern  Empire  •,  and  though  the  fanre  is 
fmall  in  bignefs,  yet  It  is  great  in  mifchief : the  confidcra- 
tion  of  which  put  fire  into  the  Bread  of  the  aged  Lewis  IX.  Fuller's  Holy 
10  burn  up  this  ned  of  Wafps,  who  having  equipt  out  a War  lib.  +, 
Fleet  in  his  way  for  Paleftine, vefoltfd  tobefiege  it:  where-  ctP  27- 
, upon  a Council  of  War  being  called,  the  quedion  was, 

Whether  the  fame  fiiould  be  fummoned,  and  carried,  ic 
fljould  not } for  it  was  not  ft  the  folemn  Ceremonies  of  War 
'\t*L  ..  , 'hoidd 
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CnouU  be  lavsfhcd  away  on  a company  of  Thieve)  and  Pirates'. 

Notwithftanding  this,  Tumi  and  Tripoli  and  their  Sifter 

S.lgier  do  at  this  day  (though  nefts  of  Pirates)  obtain  the 
oSober.e./bmo  right  of  Legation,  and  Sir  John  Law fon  did  conclude  a 
1662.  But  by  Peace  between  his  Majefty  by  the  Name  of  the  molt 
the  lurk  in  Serene  and  Mighty  ^9?ince  <Xt)atICB  the  Secondly  the  Grace 
thefe  words,  0f  God  King  of  Great  T5}itnin,  iftantC,  and  ^UlanD,  Der 
Sealedta  the  fe”der  of  the  Faith,  &C.  and  the  mojl  Excellent  Signiori  Spa# 

prefence  of  tjomct  iBatyato,  the  SDiban  of  ttjc  jpoblc  Cit£  of  2Du» 
Almighty  ttis  ; I9agge  spuftaph8  ipojat  15ei,  and  the  re (l  of  the 
God,  in  our  Soldiers  in  the  Kingdom  of  Tunis : and  with  them  of  7 ri- 
^^foU  by  Sir  John  Narborough*  by  the  Name  of  f0alil  55a# 
TuvU,  the  laft  tbato,  jbjabtm  £DtP,  3ga,  tDiban,  and  Governours  of  the 
day  of  the  Noble  City  and  Kijtgdom  of  JLripolt  in  ^3atbaC£.  So  th3t 
Moon  Delcaii  n0w  (though  indeed  Pirates)  yet  having  acquired  the  re- 
a?dihe  year  potation  of  a Government,  they  cannot  properly  be  e- 
1085?*  ^ fteemed  Pirates  bnt  Enemies; 

and  (afterwards,  1. 1676.  by  the  Turks)  being  the  26th.  day  of  the  Moon  Z4- 
phire,  and  the  year  of  the  Hegira  1087. 


V.  Pirates  and  Robbers  that  make  not  a Society,  i.ie. 
fuch  a Society  as  *the  Law  of  Nations  accounts  lawful* 
are  not  to  have  any  fuccour  by  the  Law  of  Nations.  Tibe- 
rius, when  Tacfannas  had  fent  Legates  to  him,  he  was 
difplcafed  that  both  a Traitor  and  a Pirate  fhould  ufe  the 
Tarim  Annul. 3.  manner  of  an  Enemy,  as  Tacitus  hath  it ; yet  fometimes 
cafir  hb.  3.  * fuch  men  (Faith  being  given  them)  obtain  the  right  of 
Beito  Cm.  Legation,  as  the  Fugitives  in  the  Pyrenean  Foreft,  and  the 
nifl.  Sjcpubl.  Bandittt  at  Naples  ; and  Soljman  the  Magnificent,  having 
Vcnet.f0i.9u  entertained  Bafbarojfa  the  famous  Pirate,  fent  word  to 
the  Venetian /,  that  they  fhould  ufe  him  and  tfteem  him  no  more 


at  a Pirate , but  one  of  their  own  Port. 


VI.  It  a Ship  isaflaulted  by  a Pirate,  for  redemption 
of  which  the  Mailer  becomes  a Slave  to  the  Captors,  by 
Leg.  ai  Legem  the  Law  Marine  the  Ship  and  Lading  are  tacitly  obliged 
gboJ.de  jadu.  for  his  redemption  by  a general  contribution.  But  if  a Pi- 
j Vu  J',  Tate  feign  himfelf  fironded,and  to  decoy  theMerchant 

Man  for  his  relief, fhall  fire  his  Guns, or  wave  his  Colours, 
who  accordingly  varies  his  courfe  for  his  affiftance,  and 
thePirate  enters  him/or  redemption  of  which  he  becomes' 
a Slave  to  the  Pirate,  there  contribution  lhall  noc  be 
made,  bgcaufe  it  was  his  folly  to  be  fo  decoy’d. 

II.  By 


<1  Firatis  re- 
dempia. 
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II.  By  the  Ch’il Law  a Ranfom  promifed  to  a Pirate, 
if  not  complied  with,  creates  no  wrong,  and  die  rcafon 
given  is.for  that  the  Law  of  Arms  is  not  communicated  to 
luch,  neither  are  they  capable,  of  enjoying  that  privilege 
which  lawful  Enemies  may  challenge  in  the  Caption  of 
another  : however  this  hath  its  mcafure j for  a Pirate  may 
have  a lawful  pofleflion,  the  which  he  cannot  be  denied 
(if  injury  or  wrong  be  done  him)  to  claim  the  benefit  of 
Law,  but  the  reafon  of  that  fprings  from  a more  noble 
Eountain,  which  is  tys  taking  a legal  courfe,  for  by  that 
he  hath  lubmitted  to  the  Magiftrace,  and  paid  obedience 
to  the  Laws  in  demanding  Jufticej  befides,  the  fame  is 
not  done  fo  mtfch  in  favour  of  the  Pirate  as  in  hatred  of 
him  who  firft  commits  the  wrong.  Augujlu s the  Empe- 
ror having  proclaimed  a reward  of  ten  Sefterces  to  be  Boiin.  1 1.  c.u 
gi  v cn  him  that  fhould  bring  in  Coracotai  the  famous  Spamfly 
Pirate,  who  having  notice  of  the  fame,  voluntarily  comes 
au  prefents  himfelf  before  the  Emperor,  and  demands 
the  promifed  reward,  and  the  queftion  was,  whether 
ideuth  or  the  Sefterces  were  to  be  his  reward : The  Empe- 
ror gave  Judgment,  that  the  fum  promifed,  (hould  be 
.paid  him,  for  otherwife  in  taking  away  his  life  he  fhould 
deceive  him  of  the  fum  promifed,  which  would,  in  ef- 
fect, violate  the  publick  Faith  given  to  him,  who  of  him- 
offered  himfelf  unto  the  tryal  of  Juft  ice. 

A Pirate  attacks  a Merchant- Man,  and  enters  her,  for 
Redemption  of  which  the  Mafter  gives  his  Oath,  at 
Vtirne  and  place  to  pay  the  Pirate  a Sum  certain ; by 
$bzoe  it  hath  been  held, that  the  Mafter  commits  not  per- 
*Jpry,  if  the  price  promifed  for  redemption  be  not 
^brought  according  to  the  Oath,  becaufe  a Pirate  is  not  a 
determinate,  but  a common  Enemy  of  all,  with  whom  Leg.  bovtf.ie 
neither  Faith  nor  Oath  is  to  be  kept:  but  that  is  no  reafon  d.  Exprf. 
for  the  afloiling  of  the  Vow  : for  though  the  Perfon  be 
deficient,  yet  the  Juft  God  is  concerned  •,  nor  can  that 
perfon  that  hath  promifed  a thing,  fatisfie  his  Confcicnce 
afeer  he  hath  once  delivered  it  to'him,  to  recover  it  back 
again  ; for  the  words  in  an  Oath,  as  to  God,  are  to  be 
underftood  moft  (imply,  and  with  efTeft;  and  therefore 
he  that  returned  fecretly  to  the  Enemy,  and  again  depar- 
ted made  not  good  his  Oath  concerning  his  Return. 
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VIII.  If  an  Englifh  Man  commit  Piracy,  be  it  upon  the 
Subject  of  any  Prince  or  Republick  in  amity  with  the 
Crown  of  England,  they  are  within  the  purview  of 

OnaCommif-the  St  at.  of  28  H.  8 and  foit  was  held  where  one  Winter - 
ficn  grounded/on,  Smit b,  and  others,  had  robbed  a Ship  of  one  Ms- 
on  the  Sort,  a-  t urine  Gamier,  belonging  to  Bourdeaux,  and  bound  from 
n"'  thence  with  French  Wines  for  England,  and  that  the  famd 
m™3'  was  Felony  by  the  Law  Marine,  and  the  parties  were 
convidfed  of  the  fame. 

IX.  And  fo  it  is  if  the  Subjedt  of  any  other  Nation  or 
Kingdom,  being  in  amity  with  the  King  of  England , 
commit  Piracy  on  the  Ships  or  Goods  of  the  Englifh,  the 
lame  is  Felony,  and  punilhable  by  virtue  of  the  St  at.  and 
fo  it  was  adjudged,  where  one  Carelefs , Captain  of  a 
French  Man  of  War  of  about  40  Tuns,  and  divers  others, 
letting  upon  four  Merchant  Men  going  from  the  Port  of 

Hett.  Aim.  an-  Briflol  to  Caermartben,  did  rob  them  of  about  I oool.  for 
no  iS  which  he  and  the  reft  were  arraigned,  and  found  guilty 
2*'  of  the  Piracy. 

Normmij  was  But  before  the  St  at.  of  25  Ed.  3.  if  the  fubje&s  of  a Fo- 
loft  by  King  reign  Nation  and  fome  Enghjh  had  joined  together,  and 
ai"ee-0Ut  ^ committed  Piracy,  it  had  been  Treafon  in  the  Englifh, 
ancf  of  the  anc*  Felony  in  the  Foreigners : And  fo  it  was  faid  by  Shard, 
King  of  Eng-  where  a Norman  being  Commander  of  a Ship,  had,  toge-. 
land,  and  they  ther  with  fome  Enghfh,  committed  Robberies  on  the  Sea,' 
were  as  now  bejng  taken,  were  arraigned  and  found  guilty  •,  the  Nor- 
Af-  m*n°f  Felony,  and  the  Enghflt  of  Treafon,  who  accor- 
fif.pi'acci'i. per dingly  were  drawn  and  hangd.  But  now  at  this  day 
stari.  va.  they  both  receive  Judgment  as  Felons  by  the  Laws  Ma-. 

2 h.  5.  tag.  6.  tine. 

X.  If  the  Subje&s  in  enmity  with  the  Crown  of  England 
be  Sailers  aboard  an  Enghjh  Pirate  with  other  Enghjh,  and. 
then  a Robbery  is  committed  by  them,  and  afterwards 
are  taken,  it  is  Felony  without  controverfie  in  the  Enghjh,. 
but  not  in  the  Strangers  •,  for  they  cannot  be  tryed  by 
virtue  of  the  Coramilfipn  upon  the  Statute,  for  it  was 
no  Piracy  in  them,  but  the  depredation  of  an  Enemy, . 
for  which  they  fhall  receive  a Trial  by  partial  llaU), 
and  Judgment  accordingly. 

seUenMtre  XI.  Piracy  committed  by  the  Subjects  of  the  French 
cuuf.  lib.  King,  or  of  any  other  Prince  or  Republick,  in  amity 
•at-  iy.Cafc  of  with  the  Crown  of  England  upon  the  Brsttjh  Seas,  are. 

puaiflK 
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Pani(hable  properly  by  the  Crown  of  England  only,  for  tsg'w  Grim- 
the  Kings  or  the  lame  have  ijtud  regimen  & dominium  e in  torpor, 
clufive  or  the  Kings  of  France,  and  all  other  Princes  and  f 
States  whatfoever.  T4a.mr.0C 

XII.  If  Piracy  be  committed  on  the  Ocean , and  the  Pi-  thcAdmiralty. 
rates  in  the  Attempt  there  happen  to  be  overcome,  th*ft:/crre 
Captors  are  not  obliged  to  bring  them  to  any*Port,  but  pjrca  traxe ^ 
may  expofe  them  immediately  to  punifhment,  by  hang-  runt  debitum 
ing  them  up  at  the  Main- yard  end  before  a Departure  rpbt,tSTemtna 
for  the  old  natural  liberty  remains  in  places  where  are"^f”>“*» 

no  Judgments.  jedio  diritur, 

And  therefore  at  this  Day,  if  a Ship  (hall  be  on  a Voy-  queries  run ,» 
age  to  the  fVefl-Indies , or  on  a Difcovery  of  thofe  Parts  i«dieit  auilori- 
of  the  unknown  World,  and  in  her  way  be  aflaulted  by  ren  ro^* 
a Pirate,  but  in  the  Attempt  overcomes  the  Pirate, 
the  Laws  Marine,  the  Veflel  is  become  the  Captors iScrv.'^En.  iu 
and  they  may  execute  fuch  Beafti  of  Prey  immediately, 
without  any  Solemnity  of  Condemnation.  If  we  re- 
fpeft  expletory  Juftice,  it  cannot  be  denied,  but  for  the 
Confervation  of  Ship  and  Goods,  a Pirate  invading 
may  be  {lain,  for  the  inequality  between  thefe  things 
and  life  is  made  up  in  favour  of  the  innocent , and 
by  hatred  to  the  injurious : Whence  it  follows,  if  we 
regard  only  that  Right,  that  a Pirate  running  away 
with  ftoln  Goods,  if  they  cannot  otherwife  be  reco- 
vered, may  be  funk.  Demoftbenes  laid,  It  was  very  hard0'*'*0*' ** A~ 
and  unju(l , and  contrary  both  to  the  written  Laws  and  T‘ftocriSe’n- 
the  common  Rules  amongfl  Men,  not  to  bt  fufftred  to  ufe 
force  againfl  him  who  in  a bofiilt  manner  hath  taken  my 
Goods.  V * ***r  c;:  v • ; v • - ■ * . 

XIII.  Solikewife,  if  a Ship  (hall  be  aflaulted  by  Pirates,  Leg.exut.  d. 
and  in  the  Attempt  the  Pirates  (hall  be  overcome,  if 

Captors  bring  them  to  the  next  Port,  and  the  Judge  open«r 
]y  reje&s  the  Tryal,  or  the  Captors  cannot  wait  for  the 
Judge  without  certain  peril  and  lofs,  Juftice  may  be  done 
upon  them  by  the  Law  of  Nature,  and  the  fame  may  be 
there  executed  by  the  Captors.  Tleodofiut  • id- 

■ - • _ circa  fudicio- 

rum  vigor  urifque  puhtici  tutelt  in  medio  confiituti , ne  quifqum  fibi  ipfi  permiucre 
Vilest  ultioncm.  leg-  tiuUi  C.  de  Juisis. 

‘ Caius  Cafar  being  but  a private  Man  purfued  the  Pi- 
rates, by  whom  he  formerly  had  been  taken  and  fpoiled 


Plutarch.  in 


©f  ptacp; 

by  them,  and  making  up  to  them  with  fuch  a Fleet  as 
he  polTibly  in  haft  could  get  ready,  attacked,  burnt,  and 
deftroyed  their  Ships,  and  the  Men  he  brought  back  to 
an  Anchor,  where  repairing  to  the  Proconful  to  do  Jufticc, 
and  he  negle&ing,  himfelf  returned  back,  and  there 


hang’d  ttem  up. 
7.  IF  a 


XIV.  Ifa  Pirate  at  Sea  afTault  a Ship,  but  by  force  Is 
prevented  entring  her,  and  in  the  attempt  the  Pirate  hap- 
pens to  flay  a perfon  in  the  other  Ship,  they  are  all  Prin- 
cipals in  fuch  a Murder, if  the  Common  Law  hath  Jurifdifti- 
on  of  the  caufe : but  by  the  Law  Marine,  if  the  parties  are 
known,  they  who  gave  the  wound  only  fhall  be  principals , 
and  the  reft  accejjories  * 5 and  where  they  have  cogni- 
zance of  the  principal,  the  Courts  at  Common  Law  will 
fend  them  their  acceflbry,  if  he  comes  before  them  4s 


*Rslpb  WW- 
ami  indifted 
for  the  mur- 
der of  one 
Jokrt  Terre)  • 
and  Bridget,  Bltd,  and  others  as  Acceffories. 
verson  foi.  134. 135*  , 


pot.  Admit.  28.  Etiq.  M.  24.  f TcL 
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XV.  If  a.  Spaniard  robs  a French  Man  on  the  High  Sea, 
int'f  both  their  Princes  being  then  in  amity,  and  they  likewife 
(ianmdum  w‘t^1  t*ie  K'ng  of  England , and  the  Ship  is  brought  into 
]um,qMdnquam  the  Ports  of  the  King  of  England , the  French  Man  may 
db hojiibmoccu-  proceed  Crimtnahter  againft  the  Spaniard  to  punilh  him, 
p.ita,  dominion  and  civil  iter  to  have  Reftitutionof  his  Veflel:  but  if  the 
Pentium  «-  *s  carried  mtra  Prafidia  * of  that  Prince,  by  whole 
re.  GrotiuTdc'i  Subje&  the  fame  was  taken,  there  can  be  no  procee- 
Jure  belli  ac  ding  Civiliter,  and  doubted  if  Crimtnahter  3 but ' the 
Pacis.  c 9-  §.  French-Man  -J*  muft  refort  into  the  Captor’s  or  Pirate’s 
*®\  Car  own  Country,  or  where  he  carried  the  Ships,  and  there 
in  B.  r!  Mar-*  proceed. 


1 


fh’i  Reports 

»io.  f Leg,  ffofics  leg.  Lotteries  P.  ie  Cap.  Leg. pofllim.  a Firttit  cod.  Tit ; j 1 

Tbe  Caption  A Dutch-Man,  but  naturalized  by  the  Duke  of  Savofi 
and  living  at  VtUt  Franca , in  his  Dominions,  procures  a 
ps'Ted  >MJj<tl.Commiflen  from  the  States  of  Holland,  and  coming  to  Le- 
167  \ upon  * ghom,  there  rid  with  theColours  and  Enfigns  of  the  Duke 
which  there  of  Savoy  3 the  Ship  Diamond  being  then  in  Port,  and  having 
was  an  Appeal  received  her  lading,  was  afterwards  in  her  Voyage  homtr 
ofivf-but  furprifed  by  that  Caper,  and  brought  into  Ftlla  Franca , 
nothing  came  and  there  condemned  and  fold  to  one  poleman  3 which 
of  it.  Ship  afterwards  coming  for  England,  the  Plaintiffs  having 
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Notice,  made  a feizure,  and  upon  Tryal  Adjudication  R0u.4dmir.in 
pafTsd  for  the  Plaintiffs,  the  original  Proprietors:  For  *”.Jutr*diS. 
tho’  the  Ship  of  War  and  the  Captors  were  of  Savoy, 
and  carried  thither  3 yet  being  taken  by  virtue  of  a Dutch 
Commiflion  by  the  Law  Marine,  fhe  muft  b<f  carried  infra 
Vrtfidi a of  that  Prince  or  State  by  virtue  of  whofe  Com 
mijjion  fhe  was  taken.  Nor  can  luch  carrying  of  the  En- 
figns  or  Colours  of  the  Duke  of  Savoy,  who  was  then  in 
amity  with  the  Crown  of  England,  or  the  Commander,  : '} 

though  a fubjeft  of  that  Prince,  make  him  a Pirate,  or  INfr 

fubjeft  them  or  thofe  to  whom  they  have  transferv'd  their 
intcreft  of  the  Prize,  any  ways  to  be  queftioned  for  the 
lame  Crhmnaliter  3 for  that  the  original  quoad  as  to  the 
taking  was  lawful,  * as  one  Enemy  might  take  from  another  3 * BulJlroJ.  5. 
but  civihter  the  fame  might  be,  for  that  the  Captoj^f  *- K -8* 
had  not  entituled  himfelf  to  a firm  pofleflionf.  An^*f,e°fSjmel 
therefore  in  all  cafes  where  a Ship  is  taken  by  Letters  c/rcrotiusdeju. 
Marque  or  Piracy  *,  if  the  fame  is  not  carried  infra  Pnfidia  re  belli  tcptcu, 
of  that  Prince  or  State  by  whofe  Subject  the  fame  was  ub-  3*  raP-  9- 
taken,  the  Owners  are  not  diverted  of  their  Property,! Itu/fi 
but  may  refeizc  wherefoever  they  meet  with  their 
Veflels.  loro  2.  pin. 

XVI.  If  a Pirate  attacks  a Ship,  and  only  takes  away  Wefton  s c. 
fome  of  the  Men,  in  order  to  the  felling  them  for  flaves, 

this  is  Piracy  by  the  Law  Marine;  but  if  a Man  takes  c.  ?.  /,,ft.iC9. 
away  a Villain  or  Ward,  or  any  other  Subjeft,  and  fells  l’b.S.frK 32.5. 
them  for  flaves,  yet  this  is  no  robbery  by  the  Common  but 

*>l2uc  Mail 

Law-  and  fuch  forts 

of  taking  in 

tf  Cumberland,  Konkumberland,  and  iTeflmorlani  was  Felony  43.  Elq.  up.  1 3. 

XVII.  If  a Bale  or  Pack  of  Merchandife  be  delivered  to 
a Matter  to  carry  over  Sea  to  fuch  a Port, and  he  goes  away 
with  the  whole  Pack  or  Bale  to  another  Port,  and  there 

fells  and  difpofes  of  the  fame,  * the  fame  is  no  Felony.  * S'-  Mmm 
'But  if  he  opens  the  Bale  or  Pack,  and  take  any  thing  out,  Ciugt  'f)'*' 
ammo  fttrandi,  the  fame  may  amount  to  fuch  a Larceny  d'iiiib.lJcjv. 
as  he  may  be  indicted  in  the  Admiralty,  though  it  amounts  1 3. 

£ot  to  a Piracy.  Yet  if  fuch  a Matter  of  Ship  fhall  carry  , 3 Ed.  4.  9. 
tie  Lading  to  the  Port  appointed,  and  after  retakes  the  Nans* Coup. 
’whole  Pack  or  Bale  back  again,  this  may  amount  to  a sub.Ub.fea  y. 
Piracy  3 for  he  being  in  the  nature  of  a Common  Carrier/eff’ recef,u 
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Co.  5.  /»//.  the  delivery  had  taken  its  efle&,  and  the  Privity  of  the 
107.  10$.  Balement  is  determined. 

44  e.  3. 14,  XVI II,  If  a Pirate'  fhall  attack  a Ship,  and  theMafter 
tj/i'/iiod.  f°r  the  Redemption  (hall  give  his  Oath  to  pay  a Sum 
d')x[i.i.  2.  §.*  certain  ; tho»gh  there  be  no  taking,  yet  is  the  fame  Pira- 
fi  vavii  a Pi-  cy  by  the  Law  Marine ; but  by  the  Common  Law  there 
ntis  redempta  mu(^  ^e  an  actual  taking,  though  it  be  but  to  the  value  of 
a Fenny,  as  to  a Robbery  on  the  High-way. 

Cor.  If  a Ship  (hall  ride  at  Anchor,  and  the  Mariners  (hall 
iiv  3 he  part  in  their  Ship-boat,  and  the  reft  on  the  (hore,  and 
none  (hall  be  in  the  Ship  ■,  yet  if  a Pirate  (hall  attack  her 
■ t and  rob  her,  the  fame  is  Piracy. 

XIX.  A Merchant  procures  Letters  of  Marque  or  Reprifet  I 
and  then  delivers  the  Commiftionto  perfons  to  endeavour 
7rin  7 jac  in  a latisfaftion  3 if  fuch  perfons  commit  Piracy,  the  Velfel 
B.  R.'xphs  A-^5  forfeited  without  controverlie:  But  the  Merchant  .is 
bridg.  530.  no  ways  liable  to  make  fatisfa&ion  ; for  though  the  Supe- 
Conjiit.  Gtllix  riour  (hall  anfwer  for  the  Actions  of  his  Minifters  or  Ser- 
tont.  3-  tit.  3.  vantSj  yet  that  is  introduced  by  the  Civil  Law  3 but  this 
1^8  ^*44  qucftion  muft  be  dicided  by  the  Law  of  Natiom,by  virtue 
F/idiir  Fran-  of  which  fuch  Commifions  are  awarded  or  granted,  the 
cis  Moor’j  Re-  which  does  exempt  any  Man  to  anfwer  for  the  Damages 
ports  Wal-  0f  hjj  Servants, unlefs  he  foreknew  that  they  would  com- 
Mutaar  776.  uiit  fuch  a Piracy  or  Spoliation,  or  any  way  have  abetted 
u 0 ' or  confented  to  the  fame,  which  right  may  be  forfeited. 

Vide  the  very  and  the  Civil  Law  let  in  to  acquire  fatisfaftion  : And  yet 
Letters  of  Re.  in  the  Cafe  of  Sir  Edmond  Turner , and  Mr.  George  Carew, 
^Lett"  ^of  wh°  having  Letters  of  Reprizal  againft  the  Dutch,  Mr. 
Marque/ot  c*rew  by  Indorfcment  on  the  back-fide  of  the  Letters  Pa- 
3?.  1 ’ tents  did  nominate  and  appoint  one  Tyrcnce  Byrne  to  exe- 

cute and  perform  all  fuch  afts  and  things  as  by  force  of  the 
Letters  Patents  he  might  lawfully  do : Tyrence  Byrne  pro- 
vides Ship  and  Crew,  and  being  at  Sea  takes  a certain  Ship 
belonging  to  Bruges  called  the  Godelife , and  there  was 
Hill,  to,  ; i Ibme  probable  caufc  of  fufpicion,  yet  not  enough  to  war- 
Cxr.?. at Se"r- rant  a Condemnation:  Whereupon  the  Owners  having 
grants  Inn.  had  fentence  of  Reftitution  libelfd  in  the  Admiralty  againfc 
Sir  Edmond  Turner , Mr.  Carew  and  Byrne , for  Damages  ; 
Vid.  1.  i.c.2,up°n  which  a Sentence  was  given  againft  the  Defen- 
S 15.  dants,  who  Appealing,  the  delegates  confirmed  thefirft 
Sentence. 
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XX.  But  if  a Ship  (hall  be  at  Sea  and  in  neceffity,  if  (he 

attacks  another  Ship,  and  takes  out  fonie  Victuals,  Ca  ~'jVh0d’uD‘w 
bles.  Ropes,  Anchors  or  Sails,  (efpecially  if  that  other ^Mf'rjg.§jloJ 
Ship  may  fparethem)  this  is  not  Piracy  \ but  then  theait.D.ac  iitccn. 
Party  muft  pay  ready  Money  for  fuch  things,  or  give  a teg-  quemai- 
NoteorBill  for  the  payment  of  the  value,  if  on  this 
Jidethc  Straits  of  Morocco , within  four  Months,  if  be-^w//l-^,  **' 
yond  within  twelve  Months.  • h.  8.  cep.  4. 

XXI.  By  the  Law  Marine , if  Goods  are  taken  by  a Pi-  Pc' Leg-  Pom- 
rate,  and  afterwards  the  Pirate  attacks  another  Ship,but^’,:'‘:‘  i: 

in  the  Attempt  is  conquered,  the  Prize  becomes  abfolute-  r‘ ' om’ 
ly  the  Captor’s,,  faving  the  accounc  to  be  rendred  to 
the  Admiral.  And  it  is  accounted  in  Law  a juft  Caption 
of  w hatfoever  may  be  got  or  taken  from  fuch  Be*(ls  of 
prey,  be  die  fame  in  their  own  or  in  their  Succeflors  Pof- 
feffion.  But  then  an  account  ought  to  be  rendred  to  the^fr*£?- 
Admiral , who  may  (if  they  happen  to  be  the  Goods  c,,p' 

the  Fellow-fubjett  of  the  Captors,  or  of  Nac^ns  in 
amity  withhisown  Sovereign)  make.rcftitution  to  the 
Owner,  the  cofts  and  charges,  and  what  other  things  in 
equity  (hall  be  decreed  to  the  Captor,  firft  confidcred 
and  deduced. 

XXII.  By  the  Statute  of  27  Edu\  3.  cap.  13.  if  a Mer-27  E-  3-  f>13' 
chant  lofe  his  Goods  at  Sea  by  Piracy,  or  Tempeft  (not 

being  wrackt)  and  they  afterwards  come  to  Land  ; if  he  w 

can  make  proof  they  are  his  Goods,  they  (hall  be  rcfto-^^^&rc 
red  to  him*in  places  Gutldable , by  the  King’s  Officers 
and  fix  Men  of  the  Courfltry  \ and  in  other  places  by 
the  Lords  there  and  their  Officers,  and  lix  Men  of  the 
Country.  If  a Pirate  takes  Goods  upon  the  Sea,  and  fell  . 

them,  the  Property  is  not  thereby  changed  no  more 
then  if  a Thief  upon  the  Land  fteals  them  and  fells  . : ' r; 
them.  Godb.  193.  Barbers  Cafe. 

4 This  Law  hath  a very  near  celadon  to  that  of  the  Ro- 
mans, called  De  Ufu-Captione  or  the  Atinian  Law  •,  for 
A tin  tut  Enafted,  That  the  Pica  of  Prcfcription  or  long 
pofleffion*  (hould  not  avail  in  things  that  had  been  ftoln, 
but  the  Intereft  which  the  right  Owners  had  (hould  rc- s;.;„iui  i(ju. 
main  perpetual  3 the  words  of  the  Law  are  thefe,  Quodre^om.  1. 1. 
furreptum  eft,  ejut  rti  aierna  auttoritai  ejftt,  where  by  Au-e-  »»■ 
dent  as  is  meant  3ut  Domtmi. 
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XXIII.  Yet  by  the  Common  Law  of  England,  it  lias  been 
Iicld , That  if  a Man  commit  Piracy  upon  the  Subjecfsof 
another  Prince  or  Republick  (though  in  League  with  us) 
and  brings  the  Goods  into  England,  and  fells  them  in  a 
Market  Overt,  the  fame  fhall  bind,  and  the  Owners  are 
for  ever  concluded,  and  if  they  fliould  go  about  in  the 
Admiralty  to  quell  ion  the  Property,  in  order  to  Reflitu-* 
tion,  they  will  be  prohibited.  Hob.  79. 

>n  Trover  for  Goods  of  400/.  value,  Motion  was  for 
a Ti  yul  at  Par,  the  Goods  being  taken  by  a Spamjh  Ca- 
per, and  brought  into  Plymouth, and  from  thence  Shipt  a- 
way  without  Condemnation,  becaufe  tho’  Br.  Property 
3S.  fays  the  Property  is  altered  by  the  Enemy’s  pofleflion 
above  24  hours,  which  is  good  when  they  are  brought 
into  fafe  Port  of  an  Enemies  Country,  yet  the  conftant 
Opinion  of  the  Civilians  and  the  Practice  at  Guildhall  in 
the  Dutch  War,  is  that  if  fuch  Goods  be  brought  into  a 
Neutral  Port, or,  as  thefe  were  into  a Friend’s,  the  Proper- 
ty is  if>t  altered  till  Condemnation,  and  thefe  Goods- 
were  taken  from  a French  Man  in  League  with  us,  which 
is  ilronger,  and  this  being  matter  of  Evidence,  tho’  the 
Defendant  was  only  a Factor  in  England  could  not  con- 
demn the  Goods,  but  the  condemnation  was  in  Holland, 
whether  they  were  Shipt  •,  yet  the  Tryal  at  Barr 
was  granted.  3.  Keeblt  397.  Verdale  con.  Marten.  Like 
Cafe  Radley  and  Delbow  againlt  Eglejjleld  & alf.  Laws  of 
the  Sea.  4x6.  * 

Several  Pci  fons  were  Owners  of  a Ship,  which  they 
fent  to  the  Indies  to  Merchandize,  upon  the  High  Sea 
the  Mariners  and  Refidue  commit  Piracy.  Upon  the 
Return  of  this  Ship  to  the  River  of  Thames  the  Admiral 
feiz’d  her,  as  Bona  Pyratarum , the  Merchants  took  the 
Sails  and  Tackle  out  of  the  Ship.  The  Admiral  fhall  not 
have  the  Goods  ftoln  from  other  Men,  but  the  Owner  . 
fhall  have  them.  1.  Rol.  Rep.  28  y.  the  Cafe  of  Hildebrand 
and  others. 

. XXIV.  This  offence  was  notpunifliable  by  the -Common 
Law,  as  appears  by  the  Preamble  of  the  Scat,  of  28  H.  S. 
cap.  15.  but  the  fame  was  determined  and  judged  by  the 
Admit  al,  after  the  courfe  of  the  Civil  Law  \ but  by  force 
of  the  faid  All,  the  fame  is  inquired  of,  heard,  and  de~ 

ter- 
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termincd  according  to  the  comfe  of  the  Common  Law, 
as  if  the  offence  had  been  committed  on  Land. 

Stat.  ir.  andi2.w.  3.  cap.  7.  All  Piracies,  Felonies,  TrralofPira- 
and  Robberies  committed  in  or  upon  the  Sea,  cr  in  any  cy. 

Idaven,  River,  Creeks,  or  Place  where  the  Admiral  hath 
, Jurifdiftion,  may  be  tryed  at  Sea,  or  upon  the  Land,  in 
any  of  his  Majeifies  Iflands,  Plantations,  Colonies,  (3c.  t * 

appointed  for  that  purpofe  by  Commifflon  under  the  v 

Great  Seal  of  England,  or  Seal  of  the  Admiralty  direct- 
ed to  fnch  CommifTioners  as  his  Majefty  lhall  think  fit,  ■ ' , 

who  may  commit  fuch  Offenders  and  call  a Court  of 
Admiralty  thereupon  to  confift  of  7 Pcrfons  at  the 
leaft. 

And  for  want  of  7,  then  any  3 of  the  CommifTioners 
f may  call  others  as  therein  is  mentioned.  ' 

The  Perfons  fo  aflembled  may  proceed  accordmg  to 
the  courfe  of  the  Admiralty,  and  give  Sentence  of  Death 
and  award  execution  of  the  Offenders,  who  fh3ll  there- 
upon luffer  Lofs  of  Lands,  Goods  and  Chattels. 

The  Regifter  of  the  Court,  or  if  none  be,  the  Prefix 
dent  to  take  Minutes  of  the  Proceedings  and  tranfmit 
the  lame  to  the  Admiralty  Court  in  England. 

If  any  natural  born  Subjefts  or  Denizens  of  England 
commit  Piracy  or  any  aft  ofHoftility  againfi:  any  of  his 
Majefty’s  Subjefts  at  Se3  under  Colour  of  a Commiflion  or 
Authority  from  any  Foreign  Prince  or  State  or  Perfon 
whatloever,  fuch  Offenders  lhall  be  adjudged  Py- 
' rates. 

If  any  Commander  or  Mailer  of  a Ship,  a Sea-man  or 
Mariner  turn  Pirate,  or  give  up  his  Ship,  &c.  to  Pi- 
rates, or  combine  to  yield  up,  or  run  away  with  any 
Ship,  or  lay  violent  Hands  on  his  Commander,  or  en- 
deavour to  make  a Revolt  in  the  Ship,  he  lhall  be  adjudg- 
ed a Pirate,  and  fuller  accordingly. 

All  Perfons  who  after  the  29th  of  September  1700 
lhall  fet  forth  any  Pirate  (or  be  aiding  and  affifting  to 
any  fuch  Pirate)  committing  Piracy  on  Land  or  Sea, 
or  lhall  conceal  fuch  Pirate,  or  lhall  receive  any  Veflel 
or  Goods,  Piratically  taken,  lhall  be  adjudged  Ac- 
cellary  to  fuch  Piracy,  and  fufferas  Principals,  according 
to  the  State  of  28  H 3.  which  is  hereby  declared  to  be  in 
force  when  any  Engl/fi  Ship  lhall  have  been  defended  by 
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Fic^Tit  ngainft  Pirates,  and  any  of  the  Officers  or  Seamei 
killed  or  wounded,  the  Judge  of  the  Admiralty. or  his 
Surrogate  in  London,  or  the  Major,  or  chief  Officer  in 
the  Out-Ports,  affifted  by  4 Subftantial  Merchants,  may 
by  Proccfs  out  of  the  faid  Court  levy  upon  the  Owners 
of  fuch  Ships,  &c.  a Sum  not  exceeding  2/.  per  Cent,  of 
the  Value  of  the  Freight,  Ship  and  Goods  fo  defended, 
to  be  did ributed  among  the  Officers  and  Seamen  of  the 
faid  Ships  or  Widows  and  Children  of  the  (lain. 

A Reward  of  10/.  for  every  Veflcl  of  100  Tuns  or 
under,  and  1 f /.  for  every  Veflel  of  a greater  Burden 
{hall  be  paid  by  the  Captain,  Commander  or  Mafter,  to 
the  firft  Difcoveror  of  any  combination  for  running  a- 
way  with, or  deftroying  any  fuch  Ship  at  the  Port  where 
the  Wages  are  to  be  paid. 

The  Commiffioners  aforefaid"  {hall  after  the  29th  of 
September  1700  have  the  foie  power  of  trying  the  faid 
Crimes,  and  Offences  within  the  Colonies  and  Plantati- 
ons in  America  governed  by  Proprietors, or  under  Grants 
or  Charters  from  the  Crown,  and  may  ifl'uc  their  War- 
rants for  apprehending  fuch  Pirates,  &c.  and  their  Ac- 
ceflarics  in  order  to  their  being  tryed  there,  or  fent  into 
England. 

Commiffions  for  Tryal  of  the  faid  Offences  fent  to  any 
Place  within  the  Jurifdiftion  of  the  Cinque  Ports,  fhall 
be  direfftd  to  the  Lord  Warden  of  the  Cinque  Ports,  or  ‘ 
his  Lieutenant,  and  fuch  Perfons  as  the  Lord  Chancellor 
fhall  appoint;  and  the  Tryal  to  be  by  the  Inhabitants  of 
the  Cinque  Ports. 

All  Seamen,  Officers  and  Sailors  who  fhall  defert  the 
Ships  or  Veflelsi  wherein  they  are  hired  for  a Voyage 
fhall  forfeit  their  Wages. 

If  any  Mafter  of  a Merchant  Ship  or  Vefiell  fhall  af- 
ter the  20th  September  1700  during  his  being  abroad  force 
any  Man  afhoar,  or  wilfully  leave  him  behind,  or  re- 
>fufc  to  bring  all  his  Men  home  again,  who  are  in  a Con- 
dition'to  return,  he  fhall  fuller  3 Months  Imprifcn- 
ment. 

XXV.  This  Aft  does  not  alter  the  Offence,  or  make 
the  Offence  Felony, but  leaves  the  offence  as  it  Was  before 
cil‘s  A&i  viz,.  Felony  only  by  the  Civil  Lav,  but  gi- 
".  uM.r.  vctjj  a meaQ  0f  y,-ya[  by  ttlc  Common  Lav,  and  infti&eth 

pains 
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pain*;  of  Death,  as  if  they  had  been  attainted  of*  any  Fe- 
lony done  upon  the  Land.  The  Indictment  mult  men-  . 
tion  the  fame  to  be  done  upon  the  high  Sea. 

XXVf.  A Pardon  of  all  Felonies  docs  not  extend  to  Moon?  y 
this  Oftenee,  but  the  lame  ought  efpecially  to  be  named  ; Jiut  if  the  p.ir- 
, and  cho’  there  be  a Forfeiture  of  Lands  and  Goods,  yet 
there  is  no  corruption  of  Blood,  jior  can  there  be  an  Ac-  r - 

ctJJ'mrj  of  this  Offence,  tryed  by  virtue  of  this  Statute  ;b  t<„e tiV 
but  if  there  bean  AccelFory  upon  the  Sea  to  a Piracy,  Commiiiion- 
he  mult  be  tryed  by  the  Civil  Lam.  er  >t!l  ‘n  there 

The  Statute  of  35  H.  8*  cap.  2.  taketh  not  away 
Statute  lor  Treafont  done  upon  the  Sea,  nor  is  Clergy  allow-  tonl dem-e  0t 
able  to  the  Party  on  the  Statute  28  H.  S.  vide  leyjac.  in  Lands ; juol 
B.  R Mime  7y6.  plat.  1044.  3-  1 1 2-  na"‘ Cn 

XXVII.  Though  a Pore  be  Locus  publkus  ut\  pan  Oce-  J ’v’ 


am. 


yet  it  hath  been  refolved  more  than  once,  that  al 
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Ports,  not  only  the  Town,  but  the  Water  is  infra  corpus 
Comitatut. 

If  a Pirate  enters  into  a Port  or  Haven  of  this  Kingdom, /7^'  *"•! 
and  a Merchant  being  at  Anchorthere,  the  Pirate allaulrs 
him  and  robs  him,  this  is  not  Piracy , bccaufe  the  fame 
not  done  fuper  altum  Mare  j but  this  is  a down  right  PvOb-  of  the  Mrr-’ 
bery  at  the  Common  Law,  for  that  the  Aft  is  infra  corpus  ctonAhe of 
Comnatus  and  was  inquirablc  and  punifhable  by  the  Com-  Mol's* 

won  Law , before  the  Statute  of  28  H.  6.  cap.  1 5. 


a Merchant  in 
Lonaon ; and 
they  were  in- 
deed for  it  at  tly  Common  Law,  and  were  found  guilty  of  the  fame,  Anna  11 
Car.  a.  at  the  OU  Baity . 


XXVIII.  So  if  fuch  a Piracy  or  Robbery  be  made  in  a 
Creei { or  Port,  in  fuch  cafes  it  has  been  conceived,  that 
Clergy  is  allowable  upon  the  Statute  of  28  f/.  8.  but  if  it 
be  done  fup'.r  altum  Marc,  there  no  Clergy  is  allowably ; 
howbeit,  if  fuch  a Robbery  be  committed  on  great  Rivers 
within  the  Realm,  which  are  lookt  upon  as  common 
High-W3ys,  there  perhaps  Clergy  may  not  be  granted, 
and  fo  it  was  rul’d  in  the  aforefaid  Cafe  of  Hyde,  who 
with  a parcel  of  Men,  came  one  Night  in  Boat  in  the 
River  of  Thames , and  under  the  Colour  of  Preff-M  1 tiers, 
Boarded  the  Ship  of  one  Captain  Slue , and  rob'd  her, 
and  for  which  being  taken  and  tryed  at  the  OlJ-Baily , by 
the  greater  opinion  of  the  Judges  there  prefent,  22  Car. 

. * 3 2 


SirFr.w.  Mcore 

7V- 

P.tr.  1 04}. 
Arid  the  fame 
was  fo  ruled 
by  the  opinion 
of  Sir  lyonel 
ycvliits,  and 
the  reft  of  the 
Lord}  the 
Judges,  Ui  on 
the  1 11  atv 
committed ' y 
Zit/aek  and  o- 
thers ; and  he 
wasa'ter- 
wards  exeat- 
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ted  2.  had  Clergy  denied  him.  By  the  Pardon  of  all  Felo- 

l ^CcAit  n‘es>  at  Common  Law,  or  by  the  Statute-Law,  Felony 
9 /:.  4 g.'  !'f“per  ahum  Mare  is  not  pardonable  i for  though  the  King 
■ * may  be  pardon  this  Offence,  yet  being  no  Felony  in  the 
eye  of  the  Law  of  this  Realm,  but  only  by  the  Civil 
Law , the  Pardon  of  all  Felonies  generally  extends  not  to 
it  for  this  is  a fpccial  Offence,  and  ought  efpecially  to  ‘ 
be  mentioned. 

9 e.  4.  2$.  ci-  XXIX.  A Man  attainted  by  virtue  of  that  Statute,  for- 
feit in  Coke's^,  feitshis  Lands  and  Goods,  yet  there  works  no  corruption 
trAUt.fol.ii of  Blood,  by  virtue  of  that  Attainder  •,  nor  can  there  be 
any  Acceflory  of  Piracy  by  the  Law  of  this  Realm  ■,  but 
if  it  falls  out  that  there  is  an  Acceffory  upon  the  Sea, 
fuch  Acceffory  may  be  punifhed  by  the  civil  Law , before 
the  Lord  Admiral , but  he  cannot  be  punifhed  by  virtue 
of  this  Aft,  becaufc  it  extends  not  to  Acceflories,  nor 
makes  the  Offence  Felony. 

Elh.  But-  XXX.  If  one  fteals  Goods  in  one  County,  and  brings 
tor’s  Cafe  ci-  them  into  another,  the  Party  may  be  indifted  in  either 
tid  j.  intlit.  County ; buf  if  one  commits  Piracy  at  Sea,  and  brings 
the  Goods  into  a County  in  England , yet  he  cannot  be 
indifted  upon  the  Statute,  for  that  the  original  taking 
was  not  Felony,  whereof  the  Common  Law  took  cogni- 
zance. 

Marjh's  Cafe  XXXI.  If  a Man  is  taken  on  fufpicion  of  Piracy , and  3 
1 i-  uc.in  b.r.  Bill  is  preferred  againft  him,  and  the  Jury  find  Jgmramut  ; 
l -'uUlroLf.oy-  jf  the  Court  of  Admiralty  will  not  difeharge  him,  the 
Court  of  King’s  Bench  will  grant  a Habeas  Corpus,  and  if 
there  be  good  Caule,  difeharge  him  or  at  leafl:  take  Bail 
for  him : But  if  the  Court  fufpeftsthat  the  Party  is  guilty, 
perhaps  they  may  remand  him  ■,  and  therefore  in  all  ca- 
fes, where  the  Admiralty  legally  have  an  original,  or  a 
concurrent  Jurifdiftion,  the  Courts  above  will  be  well 
informed  before  they  will  meddle. 

. . Trefpafs  for  breaking  a Ship,  and  taking  away  the 
Trcf.by  wsr-  Sails*,  the  Defendant  julhfied  by  warrant  out  of  the  Ad- 
rsnto}  the  Ad-  miralty,  by  which  he  entred  the  Ship  and  took  away  the 
nirtlty.  Sails.  Objection  the  breaking  is  not  anfwered,  per  Curi- 
am its  good  enough,  for  the  entry  is  a breaking  in  Law, 
as  Claufum  fregit  &c.  And  that  he  may  carry  away  the 
Sails,  becaufe  this  is  the  manner  of  their  proceedings, 
and  grounded  upon  Reafon,  becaufe  the  Ship  cannot  be 
. * ' kept 
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kept  fafe,  if  tbe  Sails  be  not  carried  away.  Creamer  a- 
gainft  Tokely  Latch , 1 88. 

. Suit  in  the  Admiralty  the  Defendant  pleaded  the  Sta-  Statute  of  Li- 
tute  of  Limitation,  if  that  Court  deny  the  Plea,  Pro- 111  tation  in- 
hibition will  be  granted,  or  if  they  do  receive  the  Plea,'1jbletlier<?' 
but  will  not  give  Sentence  accordingly.  Prohibition  will 
’ go.  Hardres  J02.  Berk Ij  and  Mrris. 

If  a Man  be  in  cuftody  for  Piracy,  if  any  aids  or  aflifls  • 
him  in  his  Efcape,  though  that  matter  is  an  Offence  at 
Land,  yet  the  Admiralty  having  Jurifdiction  to  punifh  tiie  Jelvenm  134. 
principal,  may  have  likewife  power  to  punifh  fuej^an  Scj^g‘s 
Offender,  who  is  lookt  upon  cjuaft  an  Acceflory  to  the ierfusVunifo 
Piracy  j but  to  refeue  a Prifoner  from  an  Officer  ofs.  ™ 

theirs,  they  may  examine  the  caufe,  but  they  cannqt  pro  171,340: 
ceed  criminally  againft  the  Offender. 

XXXII.  Ancifently  when  any  Merchants  were  robbed  5°  BA.  ?,.pir. 
at  Sea,  or  fpoiled  of  their  Goods,  thcKiag  ufually  iflued 
ouc  Comm'tffions  under  the  Great  Seal  of  England,  to  enquire 
of  fuch  depredations  and  robberies,  and  to  punifh  the  par-  menutonlus 
ties;  and  tor  frauds  in  Contracts,  to  give  Damages  to  th efupermirt  dc- 
Parties,  and  proceed  therein  fecundum  Legem  & conjuetu-  Praljth. 
dmem  Anglia,  fecundum  Legem  Mcreatoriam,  & Legem  A la- 
v rutmant  \ all  three  Laws  included  in  the  CommiJJions.  Ca)£  of  {J ^ 

ii  Diuiftjple, 

Dorf.  pro  Willie! mo  Perin d Domcvgo  Pen j 


a Citizen  of  Winton.  Pat-  32  £.  1. 
Mercatoribu. 


m . 4. 


XXXIII.  The  Courts  of  Weftminfter  have  a Sovereign  Wckt  3.  .^.-. 
power  to  inquire  after  the  Liberty  of  every  Man, and  that  j^jng  > 
he  Ihould  not  be  deprived  of  the  fame  without  juffc  caufe 
. and  therefore  as  in  other  Capital  caufes,  fo  likewife  \afol.  27.  * 

1 this  they  may  fend  their  Habeas  Corpus  to  remove  the  Bo- 
dy of  any  committed  upon  fuch  an  account,  and  if  they 
fee  a juft  caufe,  they  may  either  bail,  or  difeharge,  or 
remand,  as  the  matter  fhall  feem  juft  before  them. 

And  altho' the  Statute  of  28  H.  S.c.  15.  does  not  alter  £ ^ «. 

the  offence,  or  make  the  offence  Felony,  but  leaveth  the 
offence  as  it  was  before  that  Statute,  (viz..)  Felony  only  ^ „ ; 
by  the  Civil  Lavs,  and  givesa  mean  of  Trial  by  theCw  f,L  ,,3 
men  Law , and  inffli&eth  fuch  pains  of  death  as  if  they  had  Uefc  Mmir. 
been  attainted  of  any  Felony  ; yet  it  was  refolvcd  * by  fei.  18. 
all  the  Judges,  and  the  reft  of  the  Commifiiouci  s then^^  JP* 
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prefcnt,  that  his  Majefty  having  granted  Letters  of  Re- 
J)i  izal  to  Sir  Edmond  Turner  and  George  Cttreti\  againft 
the  Subjects  of  the  States  General  of  the  United  Province  iy 
and  that  afterwards  that  Grant  was  called  in  by  Procla- 
mation, then  mortified  in  the  Treaty  of  Brcday  and  af- 
terwards fuperfeded  under  the  Great  Seal:  That  Cotw 
(without  Turner)  having  deputed  feveral  to  put  in  Ex- 
* ccution  the  faid  Commiflion,  who  accordingly  did  ; and 
being  indited  for  Piracy,  the  fame  was  not  a Felonious 
and  a Piratical  Spoliation  in  them,  but  a Caption  in 
order  to  an  Adjudication;  and  tho‘  the  Authority 
was  deficient , yet  not  being  done  by  the  Captain  anil 
his  Maiinci  s,  p.nimo  depredandi , they  were  acquitted. 

The  Method  to  be  obferved  by  her  Majefties  Men  of 
War,and  Privateers  in  examining  and  fecuring  Prilbners 
taken  on  board  Privateers  and  Pirates,  -&c.  by  an  order 
in  Council  of  his  late  Majeltie  mil.  III.  Feb.  the  3d 
1594. 


CHAP. 
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Chap.  III. 

iHtgijt  of  ttje  Jfiaf,  ag  to  ttje  actuiotoleUge5 
ingtlje  dominion  of  ^cag. 


X,  Confide  rations  general  as  in  re- 
ference to  the  fame. 

II.  Whether  Princes  may  have  an 
exfhtfve  Property  in  the  Sea. 

HI.  That  fucb  an  exclufive  Domi- 
nion may  be,  and  proved. 

IV.  Of  the  Sea,  whether  capable  of 
Divifm  as  the  Land. 

V.  Confideraions  general  as  in  re- 
ference to  Maritime  Cities  touch- 
ing Sea-Dominion.  • 

VI.  Of  the  sea , by  reafon  of  its 
infl ability,  whether  capable  offub- 
ieBtion. 

VII.  Of  the  Dominion  of  the  Bri- 
tifli  Sea ajferted long  beforehand 
tver  fince  the  Conquefl  of  this  Ifle 
by  the  Romans. 

VIII.  The  Duty  of  the  Flag,  bu{a 
confecutive  Acknowledgement  qf 
that  Right,  and  of  the  Ordinance 


of  Hafting;  declaring  that  Cj> 
ftomary  obeifance- 

IX.  Conjiierations  had  on  fame  Trea- 
ties, in  reference  to  ajjirting  the 
Duty  of  the  Flag. 

X.  Of  the  extent  how  fur  that  duty 
it  required  and  payable 

XI.  Of  the  duty  of  the  Flag,  not  a 
bare  Honor  or y Jalute,  but  a Right. 

XII.  of  the  importance  and  value 
of  the  fame  at  well  in  nations 
foreign,  at  in  England. 

XHL  Of  the  effects  of  fuch  a Right 
and  sovereignty.  Of  ibe  extent 
of  this  Dominion  by  the  Laws  of 
England. 

XIV.  Of  the  Duf)  of  the  Flag  not 
regarded  at  Civility,  but  com- 
manded as  a Duty. 

XV.  Of  the  importance  of  that  ac- 
knowledgement. 


I.  A Fter  the  Writings  of  the  IQuJlrious  SelJen , certain 
ly  it’s  impoflible to  find  any  Prince or  Republtck, 
or  Angle  Pcrfon  indued  with  Reafon  or  Senfe,  that  doubts 
the  Dominion  of  the  Britijh  Sea , to  be  entirely  fubjed  to 
that  Imperial  Diadem,  or  the  duty  or  right  of  the  Flag, 
which  indeed  is  but  a conficutive  Acknowledgement  of 
that  ancient  Superiority  : Yet  there  have  not  been  want- 
ing fome,  who  though  they  have  not  queltioncd  the  for- 
mer, have  highly  dtjputed  the  latter. 

But  there  are  fome  fatal  Periods  anjongfl  our  Northern 
Regions,  when  the  Inhabitants  do  become  fo  brutal  and 
prejudicate,  that  no  obligation  of  Reafon,  Prudence, 
Conference,  or  Religion  can  prevail  over  their  Paffions, 
cfpecially  if  they  become  the  devoted  Mercenaries  of  an 
implacable  Fattiotr\,  in  oppofition  to  all  that  can  be  cal- 
led 
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led  either  juft  or  honourable ; we  need  not  rip  up  the 
Carriage  of  that  late  infolent  Son  of  a Tallow-Chandler , 
whofe  Deportments  made  him  no  lefs  infupportable  at  , 
home,  than  he  was  amongft  Foreign  Princes  j the  teftimo- 
nies  of  his  greateft  Parts  and  abilities  being  no  other  than 
Monuments  of  his  Malice  an  ^hatred  to  this  Nation,  and 
Records  of  his  own  folly.  Cut  Princes  are  not  to  be 
wrangled  out  of  their  ancient  Right  and  Regalities  by  the 
fubtil  Arguments  of  Wit  and  Sophifiry  •,  nor  are  they  to  be 
fupplanted  or  overthrown  by  Malice  or  Arms,  to  long 
as  God  and  good  Men  will  alfift,  in  which  his  Sacred  Ma- 
jefty  did  not  want,  when  he  aflerted  his  Right  with  the 
Blood  and  Lives  of  fo  many  Thoufands  that  fell  in  the 
difpute. 

II.  That  Princes  may  have  an  exclu five  property  in  the  So- 
vereignty of  the  fever  al  parts  of  the  Sea , and  in  the  pajfage, 
Ftftng  and  Shores,  is  fo  evidently  true  by  way  of  fad,  as  no 
man  that  is  not  fo  defperately  impudent  can  deny  it : the 
Confiderations  of  the  general  practice  in  all  Maritime 
Countries,  the  neceflity  of  Order  in  mutual  Commerce, and 
the  Safety  of  mens  perfons,  goods,  and  lives  hath  taught 
even  the  molt  Barbarous  Nations  to  know  by  the  Light  of 
humane  Reafon , that  Laws  are  as  equally  ncceflary  for  the 
Government  and  Prefervatioq,  of  the  Sea,  as  thofe  that 
negotiate  and  trade  on  the  fism  Land  ; and  that  to  makq 
Laws  and  to  give  them  the  Life  of  Execution,  mult  of  ne- 
ceflity  require  a Supream  Authority  \ for  to  leave  every  part 
of  the  Se?  and  Shores  to  an  Arbritrary  and  promifcuous  Ufe , 
without  a corre&ing  and  fecuring  Power  in  cafe  of 
wrong  or  danger,  is  to  make  Men  in  the  like  Condition 
with  the  Fifhes,  where  the  greater  devour  and  fwallow 
the  lefs. 

III.  Ag^l  though  the  Sea  is  as  the  High-way , and  com- 
mon to  all;  yet  it  is  as  other  High-  ways  by  Land  or  great 

See  that  Plea  Rivers  are,  which  though  Common  and  Free,  are  not  to  be 
of  chioixou  ttfurped  by  private  Perfons  to  their  own  entire  Service,but 
for  the  Vene-  remain  to  the  ufe  of  every  one : Not  that  their  Freedom 
r< tucb,  as  that  they  Ihou'd  be  without  Protection  or  Govem- 
driaticb  Sea, at ment  °f  f°me  Prince  or  Republick,  but  rather  not  exclude 
the  end  of’  the  fame ; for  the  true  Enfign  of  Liberty  and  Freedom 
Mr.  Silden.  is  proieClton  from  thofe  that  maintain  it  m liberty . 

IV.  And 
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IV.  And  as  the  Sea  is  capable  of  Protection  and  Go-  ' 
vernment,  fo  is  the  fame  no  lefs  than  the  Land  fubjeft  to 
be  divided  amongft  Men,  and  appropriated  to  Citiei  and 

. Potentates , which  long  fmce  was  ordained  of  God  as  a 
thing  molt  natural:  whence  it  was  that  Anflotle  faid,  * 

That  unto  Moritime  Cities  tht  Sea  is  the  Territory , becauje 
from  thence  they  take  their  (uflenante  and  defence  •,  a thing 
which  cannot  be,  unlefs  part  of  tt  might  be  appropriated  in 
the  like  manner  as  the  Land  is,  which  is  divided  betwixt 
Cities  and  Governments,  not  by  equal  Parts,  or  accord- 
ing to  their  Greatnefs,  but  according  as  they  are  able 
fo  rule,  govern , and  defend  them Berne  is  not  the  grcatefl 
(City  o&Switzerland ; . yet  ihe  hath  as  large  a Territory 
as  all  the  reft  of  the  Twelve  Cantons  put  together  : The 
Cities  of  Norembeig  and  Genoa  are  very  rich  and  great, 
yet  their  Territories  hardly  exceed  their  Walls : and  - ‘ 

Venice  the  miftrefs  and  Queen  of  the  Mediterranean , was 
known  for  many  Years  to  be  without  any  manner  of 
Pofleflion  on  the  firm  Land. 

V.  Again  on  the  Sea,  certain  Cities  of  great-  force 

have  poflefled  large  quantities,  thereof •,  others  of  little  ThefuMhnce 
force  have  been  contented  with  the  next  Waters. 

Neither  are  there  wanting  Examples  of  Inch,  as  not-  Htrfiatiquc 
withftanding  they  are  Maritime,  yet  having  fertile  Lands  Town*,  at  the 
lying  on  the  back  of  them,  have  been  contented  therewith  rfie"*"s  aflfer- 
withoutever  attempting  to  gam  any  Spa-Dominion^  others  ver^teiu'dT 
who  being  awed  by  their  more  mighty  Neighbours,  have  the  H/r/Lut, 
been  constrained  to  forbear  any  fuch  attempt  •,  for  which  inter  res  com- 
two  caufesaCity  or  Republick,  though  it  be  Maritime,  nuKes<  “ti ipfe 
yet  it  may  remain  without  any  pcffeffion  of  the  Sea.  God 
hath  inftituted  Principalities  for  the  maintenance  of  Juilicc  iitonemin 
to  the  Benefit  of  Mankind  i which  is  necefiary  to  be  ex-  man pifetn, 
ecuted  as  well  by  Sea  as  by  Land : S.  Paul  faith,  that  for«“(  navigare 
this  caufe  there  were  due  to  Princes,  Cufloms  and  Contr:-',rf'lier,ur,.'(?. 

diver fus  irk:. 

buttons.  i -vtan  compe- 

„ til  tclioiry..ri. 

trian,  l.  10.  fiquh  in  mare,l.  injuritnm,  fed.  ult.  ie  i’i)urii,  sm  littora  quo  fie  con - 
muria  funs  1.2.  re  divirf.  Quit  acc  ejforium  fum  miris,  & tcrcffor.um  fcqttitwr  naturam 
Principles,  A 2.  ie pccuiio. legit,  c.  accejjbriutn  it  rep.  jur.  in  6 m .ad  dims  marU  iciiur 
atcedere  quivis  ptneB,  non  ptfetnii  tmurn  gratia,  fed  eti.wi  aiifleandi  fy  ocrhpaildi  mb. 
ft  I,  quoiin  lilt,  ie  aequir  rer.  Dom.  I.  in  Hit  ff.  r.e  quid  in  he.  pub.  fo  nuge/ius  f.  tz.  lt 
repub.  Hanjitt.  par.6.fol.  85-  Edit,  franc  of.  An.  Dom.  1641.  But  theft-  arglimcffti 
were  eaGly  auf*ere<l  by  the  Venetian  Lawyers  -,  l^icmttlrcuHn  commute  litrvrum  r( 

Pm- 
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Qringitur  ad  populum,  a quo  tnupita  fu/it,  lib.  3.  feci,  littort.  D.  de  quid  in  loc.  pub.  ltd 
eiiam  commusiio  mar  is  *.  adco  ut  per  mare  J nemine  occupatum  navigatio  fit  omnino  libera  : 
per  mare  autem  occupatum  ab  aliquo  Principt  ii  liber  am  babe  ant  navigationem  qui  funt  Hit 
frincipi  fubjccli ; alii  verg  eaien'M,  quatt’iut  idem  Princeps  permittit.  Julius  Facia 1 de 
Horn.  morn  Mrittiri. 

It  would  be  a great  abfurdity  to  praife  the  well  Goveriv 
ment  and  defence  of  the  Land,  and  to  condemn  that  of 
the  Sea  \ nor  doth  it  follow,  becaufe  of  the  vaftnefs  of  the 
Sea , that  it  is  not  poflible  to  be  governed  and  prote&ed  : 
but  that  proceeds  from  a Jcfett  tn  Mankind \ for  Dcfarts, 
though  part  of  Kingdoms,  are  impoflible  to  be  governed 
and  protected,  witnefsthc  many  Defarts  in  Afrtck,  and 
the  immenfe  vaflities  of  the  New  World. 

VI.  As  it  is  a gift  of  God, that  a Land  by  theLaws  and 
publick  Power  be  ruled,  prote&ed,  and  governed  : fo  the 
. + Groummare fame  happens  to  the  Sea  3 and  thofe  -f-  are  deceived  by  a 

liberum.  Com-  grofs  equivocation,  who  averr  that  the  Land,  by  reafon  of 
mtmip  paritdif-  jtS  flab, isty,  ought  to  be  fubjedted,  but  not  the  Sea , for 
eomm^jiterMf- ^e'nS  an  unconftant  Element,  no  more  than  Air ; foraf- 
fidetu’  vino  ■ much  as  they  intend  by  the  Sea  and  the  Air  all  the  parts 
r.awali  negii-  of  the  fluid  Elements , it  is  3 molt  certain  thing,  that  they 
gitur:  Haiti  cannot  be  brought  under  Subjettion  and  Government,  be- 
rum'Trerda'  caufe  whdfta  Man  ferves  himfelf  with  any  one  part  of 
nimdifficJu - them,  the  other  efcapesout  of  his  power-,  but  thischan- 
tem,  Leg.patcr. ccth  alfo  to  Rivers , which  cannot  be  detained  : but  when 
§.  dulcijfime.  one  is  faid  to  rule  over  a Sea  or  River , it  is  underftood  not 
lcl-  *•  of  the  Element , but  of  the  Site  where  they  are  placed : die 
Water  of  the  Adriatic^  and  Britifli  Seas  continually  runs 
out  thereof,  and  yet  is  the  lame  Sea , as  the  Tyber,  Poe , 
Rhyne,  Thames , Or  Severn,  arc  the  fame  Rivers  they  were 
a Thoufand  Years  fince  •,  and  this  is  that  that  is  fubjed 
to  Princes  by  way  of  Proteflion  and  Government. 

Again,  it  would  feem  ridiculous  if  any  Man  would  af- 
fert  that  the  Sea  ought  to  be  left  without  Prote&ion,  fo 
that  any  one  might  do  therein  well  or  ill,  robbing,  fpoil- 
ling,  and  making  it  unnavigable,  or  whatfoever  fliould 
feem  fitting  in  their  Eyes  •,  from  all  which  it  is  apparent, 

• that  the  Sea  ought  to  he  governed  by  thofe  to  whom  ic  molt 
properly  appertains  by  the  Divine  Difpofition. 

■f  Qui  omma  V II.  When  * Julius  Cafar  firll  undertook  the  Invafion  * 
in7^£Zqueofthis  !-Pe'  he  flimnioned  the  neighbouring  Gauls  to  in- 
evimtemere  form  himof  the  Shores,  Ports,  Havens , and  other  things 

convenient 
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convenient  that  might  accelerate  his  intended  Conque/l,  pritte,  mretu. 
but  from  them  nothing  could  be  had,  they  anfvCering,  All  rts  adit  ad  iiios 
commerce  andTraffick,and  vifiting  their  Ports,  was  inter-  iu'ff «« jiequa 
Jicled  to  all  Nation s before  licence  had ; nor  could  any  but  eu  'Pf‘*  V11*- 
Merchants  vifit  the  fame,  and  then  had  they  places  -f-  lamZarftimam 
afiigned  them  whither  they  Ihould  come;  nor  was  this ttquc  eas  tegi- 
l5ominion  that  the  Britaint  then  ufed,  commanded  with-  ones  qU a fun 
out  a Naval  Force  ; the  light  of  which  when  Cafar  faw, comri  CaBitm 
he  preferred  them  before  thofe  of  the  Romani : For  upon  ^ctiLBeU^' 
that  occafion  it  was  that  Cafar,  having  feen  thofe  Auxili - 4.  f0),  -jt'.m.i. 
ary  Squadrons,  which  the  Rntatns  lent  the  Gauls  in  their  + Gaul/  Town 
Expeditions  againft  the  Romans , took  occafion  to  find  near  Yarmouth 
out  that  Warlike  People,  whofe  bare  Auxiliary  Aidlhook  !*in&  th??’ as 
the  Flower  of  the  Roman  Squadrons.  one  oTth/  ’ 

common  pla- 

cesofMartor  Commerce  for  the  Gauls . Quod  omnibus  fere  Galli  boftibus  noflris  mde 
fubminifirau  auxilia  intclligcbat. 

And  when  the  Romans  became  Conquerors  of  this  Jfle , 
the  fame  Right  or  Dominion  was  during  all  their  time,  fup- 
ported  and  maintained  when  they  failed  round  their  new 
atchieved  Conquers  in  the  time  of  Domitiant  Agricola , lnCmn  vita 
giving  terror  to  all  the  neighbouring  Nations.  Agricol. 

But  when  that  Mighty  Empire  became  fubjeef  to  Fate, 
and  this  Nation  by  the  continual  fupply  of  Men,  which 
went  out  of  the  Kingdom  to  fill  up  the  Contingences  of  ,k 
the  Roman  Legions,  became  at  laft  fo  enfeebled  as  to  ren- 
der ns  a Prey  to  the  Saxons ; which  Empire  having  fettled 
Peace  with  their  Danijb  Neigbours  and  quieted  their 
own  home-bred  Quarrels;  and  having  reduced  the  feve- 
ral  petty  Kingdoms  of  their  Heptarchy  under  one  Diadem, 
they  forgot  not  to  aflume  their  ancient  Right  and  Dominion 
of  the  Seas;  as  did  the  moft  Noble  Edgar  who  kept  no+  Mtmmnxit 
lefs  aNumber  than  400  Sailof  Ships  to  vindicate  and  afeer 'SSuSmeU 
tain  his  Dominion , giving  Protection  to  the  peaceable, and Rex  . 

punifhment  to  the  offenders:  nor  did  his  Succeflorst£r£f/-  £g0  Edgars 
dred,  Canutur,  Edmond , and  others  that  followed  of  the  Avglorum  Bsrt- 
Damjh  Race,  any  ways  wave,  relinquilh  or  lofe  that  Roy-^;;“^ 
alcy,  but  obfequioufly  maintained  the  fame  down  to  thejuUrum 
Conquer  our,  and  from  him  (ince  for  fome  upwards  of  1200,,;,  qua  Snum- 
years  in  a quiet  and  peaceable  Folfeffion,  mm  dtcimn- 
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cent  ^tin/l  arum  jus  Nationum  qua  infra  etm  includumur,  Tmperator  £f  Domimts.  Ex 
Chart.  fun  Jam.  Ecclef.  I Vigor.  Sir  John  Burroughs  fol.  21 . Hem  quojue  Eigarus 
400.  Naves  congrigavit, "ex  quibus  ornni  anno  poll  teftum  Pafcbale  100.  Naves  ad 
quamlibct  Anglia  partem  flatutt ; fic  reflate  Infulam  cinummtvigavit  ; hjetne  veto  juditia 
tn  Provincii  exercuit.  Ex  gtnulpb.  Ceftrenf.foU  22.  J.  B. 


To  mention  the  ancient  Commiffions , and  Exercile  pf 
this  Sovereign  Power,  Safe-conJutts^  Writs  of  Scizasre , Ar- 
refls , Records  of  Grants , and  Licences  to  pals  through  the 
f So  fully  pro- Sea  and  to  filh,  Parliament  Rolls  and  the  like,  would 
vedby  Mr.  make  a Volume;  in  a word,  if  Right  of  Prefcriptio»y  fuc- 
would'be  im-^  crS’’on  of  Inheritance^  continual  Claim , matter  of  FaB,  confent 
pertinent  in  °f  Hifiory  and  Confefftons , even  from  the  Mouths  and  Pens 
this  Trail  to  of  adverfarut , be  of  any  moment  to  the  averting  of  a 
rehcarfe  the  Title,  his  Sacred  Majefty  may  be  prefumed  to  have  as 
vouches'  65  hC  £ood  a Title  to  that,  as  the  molt  abfolute  Monarch  this 
vile  jac.  if  day  on  Earth,  hath  to  whatever  he  can  claim  or  does  en- 

fer.  Arm/sch.  joy. 

Epif.  Ziiberni * Sjtlogc  p.  121,  163. 


VIH.  Now  the  Duty  of  the  jflag  is  no  more  but  a con- 
fecutive  acknowledgement  that  the  Right  and  Dominion  ai 
the  Briti[h  S ea s,  (not  as  a bare  Honorary  Salute  or  Cere- 
mony, but  as  an  abfolute  Sign  of  the  Right  and  Sovereignty 
of  thofe  Seas  where  they  are  obliged  to  ftrikc  Sail)  are  in 
him  to  whofe  Flag  they  veil,  and  pay  that  duty  to  ; and 
in  fubftance  is  no  more  But  that  the  King  grants  a gene- 
ral Licence  for  Ships  to  pafs  through  his  Seas,  that  are 
his  Friends,  paying  that  obeyfar.ee  and  duty,  like  thole 
ferviceswhen  Lords  grant  out  Effaces,  refervinga  Rofe 
or  Pepper  Corn , the  value  of  which  is  not  regarded,  but 
the  remembrance  and  Acknowledging  their  Benefacior’s 
Right  and  Dominion. 

To  be  paid  by  The  Duty  of  the  Flag  or  Salutation,  is  to  be  paid  not 

Natives  as  only  by  Forreigners,  but  alfo  of  natural  born  5ub)efts, 
re^35  lor"  and  fuch  who  refufe  to  pay  the  fame,  may  be  brought  to 
igners.  tj,e  fjBg  t0  anfwer  that  Contempt. 

That  this  hath  been  an  Ancient  Cuffom , always  wait- 
ing  on  that  Sovereignty,  appears  by  that  memorable  Re- 
cord upwards  of  400  years  fince  made,  where  it  is  de- 


clared by  King  John  what  the  Ancient  Cuftom  was,  in 
Meri«.M4-thcl*e  Words>  SCljat  if  a ILienfrnant  in  an?  SSopagc,  be# 
nnx  fH,' fine  ins  ojbainrD  bp  Common  Councilor tlic  Kingdom,  do  cn# 
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counter  upon  tljc  £>ca  anj?  &t)ips  o?  acllcte,  labcn  oj  Mu  regni  Re* 
iwlabcn,  t^at  toill  not  ttrifee  anb  bnl  tycir  H3onncts  ttt"  7°b.tmit. 
t&e  Commanbment  ofttje Hicntcnant office King, 
figtjt  againff  tljem  of  ttje  if lect,  tljat  if  tfjc^  can  be  taken,  nance  ai  Ha-" 
tljeg  be  repufeb  as  (Enemies,  ano  tljcir  £Ijtps,  acffcte,ftings. 
ano  <Sro Da  taken  anb  fojfettcb  as  ttje  <Soods  of  (Enemies, 
altfjo’  tfje  gaffers  o?  pacreffojs  of  tfje  fame  fcooulo  come 
aftettoaebs,  aub  allebge,  tljat  tfjcp  are  tljc  £>Ijips,  Clef; 
fete,  anbdffoobs  of  tljofe  tljat  are  jfricnbs  to  our  JLo^b 
tljc  King,  anb  tljat  tljc  common  }£>cople‘in  tljc  fame  be 
cfjatttfcpbE  Jmp^ifonmcnt  of  tljcir  i5obics  fo<i  tljcir  VLt* 
belli  on,’ bp  oifcrction. 

Thus  this  Immemorial Cufiom  was  by  that  prudent  Prince 
affirmed,  the  which  hath  been  always  before, 'and  ever 
fince  (without  interruption  by  all  Nations)  conftantly  paid 
to  the  Ships  of  War,  bearing  the  Royal  Standard-,  and  other 
of  his  MajeJft:y‘s  Ships,  wearing  his  Colours  and  Enfigns  of 
Service he  knowing  that  undoubted  Maxim  of  State,  ie 

That  Kingdoms  are  preferved  by  reputation , -which  is  as  well  1,2a, 2 dub.19. 
their  firongefi  fupport  tn  Peace , as  their  cbiefefi  fafety  in  time 
of  War ; when  once  they  grow  defpifed,  they  are  either  fuhjeU 
to  Foreign  Invaftons,  or  'Dome (lick  Troubles , the  which  (if 
poffible)  that  Prince  would  have  prevented,  but  he  lived 
when  thofe  Celeftial  Bodies,  which  govern  the  aftions  of 
Princes,  fee med  to  frown  on  the  moll  Virtuous  and  Wife. 

IX.  And  as  there  is  no  Nation  in  the  World  more  ten-  f- v 

der  and  jealous  of  their  Honour  than  the  Engli[h  \ fo  none  : : 

more  impatiently  tplerate  the  diminution  thereof.  Hence  v' 

it  was  that  in  all  Treaties,  before  any  thing  was  alcer- 
tained,  the  Dominion  of  the  Seas , and  finking  the  Top-fail 
was  always  firft  provided  for. 

In  the  Year  1653.  after  the  Dutch  had  meafured  the 
length  of  their  Swords  with  thofe  of  this  Nation,  and 
being  fenfible  of  the  odds , had  by  their  four  Am- 
baffadours  moft  humbly  befought  Peace,  this  very  Duty 
of  the  Flag  was  demanded  by  the  15th.  Article , in  thefe 
words  : 

S^jat  f&c  Saljips  anb  deffete  of  tljc  fate  CJnitcb  pjo* 

Diners,  as  toell  S^cn  of  2®ar  as  others,  be  ttjep  in  (ingle  Omni  was 
^ips,  oj  in  iFleets,  meeting  at  £>ca  Untlj  anp  of  tljc  ^fjips  the  firft  that 
of  tljis  ^tacc  of  England,  0;  in  tpeic  ferbice,  anb  tocaring  ever  inferred 
*tie  jflag,  fljall  ftttkc  tlje  iflag,  anb  loUgt  tbeir  2Eo p>anf fuch  Ar’ 
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{kie  into  any  fail,  nnftl  tt)cp  paffca  bp ; anti  Hjall  Itbctoifc  fubmtt 
Treaty : Ourthcmfelbcs  to  be  bifitco  if  thereto  rcquircD,  and  perform 
Right  and  au  otlyrr  refpects  Due  fo  tfje  fain  Commontoealft)  of  Eng- 
poj'iinion  u-  jancj^  t0  mi)om  tlje  Dominion  anD  £>obcrrtgntp  of  tfje 

iijl> Sea  having  Eritlfh  belong, 

never  been 

difputed  before,  but  by  an  immemorial  prefeription  and  poffeffion  tranfmitted to  US', 
aad fuppofed as  unqueftionable  by  all  l’rinces.  Novem.  ij.  1653. 

This  was  fo  peremptorily  demanded,  that  without  the 
• fclcmn  acknowledgement  of  tbe  Sovereignty  over  the  Britsfls 
Setfj,therc  was  no  Peace  to  be  had ; that  as  tothe  achurw- 
ledging  of  the  Sovereignty  and  the  flag-,  they  were  willing 
to  continue  the  Ancient  Cuftom,  but  that  of  Vtfiting  was 
fomewhat  hard:  ’tis  true  the  latter  Claufe  was  by  the 
. . . UJurper  waved,  for  reafons  Handing  with  his  private  In- 

tel" »47.,,?OTi  tereft  ; but  the  firft  was  (with  the  addition  of  thefe  words 
— in  fuel)  manner  as  ftje  fame  fjatlj  been  fojmfcrlp  ob*. 
fettocD  in  anp  times  tofjatCoeber)  made  abfolute  by  the 
13th  Article  between  Him  and  that  Republick,  in  thefe 
words : Item  quod  Naves  & Navigia  dtBarum  Feeder atarum 
Vrovinciarum , tarn  belhca  dr  ad  Hoftium  vim  propulfan - 
dam  inflrubla , quam  alia , qua  alicui  e Navibus  bellicis  hujut 
Reipublica  in  maribus  Britannicis  obviam  dederint , vexillum 
fuum  s malt  vertice  detrahent , dr  Juprcmum  velum  demittenty 
eo  tncdoy  quo  ullts  retro  temporibus,  fub  quocunque  anterior i 
regimine  unquam  obfervatum  fait , and  from  thence  it  was 
Sept.  i4.ii5a.tranfcribcd  into  the  10th  Article  at  Whitehall,  and  after- 
wards into  the  1 9th  Article  at  Breda,  and  from  thence  in- 
to the  6th  Article  made  laft  at  JVeftmmfter  and  that  Claufe 
of  fearching  of  each  others  Ships  made  reciprocate,  by 
zVr.iS.  i<574.  the  5 th  Article  made  in  the  Marine  Treaty  at  London  3 but 
S'  v.  that  extends  not  to  Ships  of  War,  but  only  to  the  Ships 

of  Subje&s. 

X.  By  the  Briti(h  Seas  in  the  Article  about  the  Flag 
are  meant  the  four  Seas , and  not  the  Channel  only , for  in 
the  16th  Article  they  did  exprefs  what  was  meant  by  the 
* But  now  by  Britilh  Seas  *. 

th-iaft Treaty  tl)c  Binljabitantg  anD  Subjects  of  tlje  HHnitcD 

at  ivejim, ".the  tj,n{fg  map  tritt)  tljdr  ^hips  ano  Glcfftls  furmfljcD  as  £0er* 
afcertainedS  chant  £j3en,  fntlp  ufe  tfjcir  ijSabigation,  fail,  pafs  snore* 
from  cape  fi-  pafs  in  tt)C  Stas  of  Great  Britain  an®  Ireland,  anD  tt>c  Jflrs 

- Unth* 
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itoitljut  tljc  fame,  rommonlp  calleD  tfjc  Britifh  Seas,  Point6 

wit  an?  ftjong  o;  injur?  to  bt  offered  ffjem  bp  tfje  &hips  ™thc  Land 
o;  people  of  tljts  Commontocaltb ; but  on  tfjc  ronfrarp  Van  Staten  ia 
ftall  be  treated  britb  all  lobe  and  ftitnalp  offices,  and  map  M»r»9v Feb. 
UbebJife  toitl)  their  qsen  of  E&ar — not  rrceeding  fuel)  a 9- 167-'  . 
number  as  (ball  be  agreed  upon— fail,  pafs  and  repafs TrVatyof 
rttwmgb  tlje  fatd  j&cas.  to  and  from  ttjc  Countries  anbN0v.15.1e.5S- 
pojts  be?ond  tbent ; but  in  cafe  the  faid  States  General 
fljall  Ijabc  oceafion  to  pafs  though  tl»c  faid  &cas  toil!)  a 
greater  number  of  Sj?en  of  ©lar,  tfjep  (ball  gibe  tfneie 
Months  notice  of  tljeir  intention  to  tlje  Commoiitnea’tb, 
anb  obtain  their  content  fo;  tfjc  palling  of  fucb  a fleet, 
ft;  pjcbenting  ofjealsufie  and  misunotrftandtng  betfcoirt 
tlje  States  bp  means  ftjercof. 

The  firft  part  of  this  Article  doth  plainly  fet  out  the 
extent  of  the  Britijh  Sees,  and  that  it  is  not  the  bare  Cha- 
nel alone  that  comprehends  the  fame,  but  the  four  Seas 
and  the  fame  is  further  explained  in  the  Great  Cafe  of 
Canfteble’s,  * where  the  Dominion  of  the  Qutcn  (before  the  * 29.1/^ 

union)  as  to  the  Seas,  did  extend  mid-way  between  Eng-  •. 
land  and  Spain,but  entirely  between  England  and  France \ 
the  Frenth  never  had  any  right  or  claim  to  the  £rstipFcafc  itoHari' 
Stas : for  in  thfc  Wars  between  Edward  tie  Fir/l  and  3.  jm»- 1 
Philip  the  Fair,  (all  commerce  on  both  fides  being  agreed 
to  be  free,  fo  that  to  all  Merchants  whatfoever  there  fhou'd  1.  2.  c. 
be  inductee,  which  were  called  fuffieranria  Guerra,  and  ,4.27.28. 
Judges  on  both  fides  were  appointed  to  take  cognizance 
of  all  things  done  againft  thefe  Truces,  and  ihOuld  exer- 
dfe  Judicium  [ecundum  Lrgem  Mercatortam  & formam  [uf-  Rolls  Ab'idg. 
ferantut)  it  was  contained  in  the  firft  provifion  of  that  a- pon.  174.. 
League,  that  they  lhould  defend  each  others  Rights  a- 
gainft  all  others ; this  afterwards  occafioned  the  intro- 
ducing that  Judgment  in  the  fame  King’s  time,  (before 
thofe  Judges,  chofen  by  both  the  faid  Princes  by  the  Cote  4.  inflit. 
ProElors  of  the  Prelates , Nobility , and  High  Admiral  of  l42, 
England , and  all  the  Cities,  Towns,  and  fnbjcds  of  Eng- 
land, &c.  unto  which  were  joined  the  foftrages  of  the 
molt  Maritime  Nations , as  Genoa , Catalonia , Spain,  Al- 
main , Zealand,  Holland,  Frieze  land,  Denmark  and  Norway , 
and  divers  other  Subje&s  of  the  Roman  Empire ) againft 
Register  Grimbald , then  Admiral  of  France , tor  that  there 
beiBg  Wars  between  Philip  King  of  France  and  Guy  Earl 
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tf  Flanders,  he  had  taken  Merchants  upon  tliofc  Seas,  ia 
their  Voyage  to  Flanders , and  defpoiled  them  of  their 
Goods -,  whereas  the  Kings  of  England  and  their  Prede- 
tcllors  (as  they  all  jointly  do  declare  and  affirm)  without 
all  controverfie  beyond  the  memory  of  Man  have  had 
the  Supreme  Government  of  l be  Engltjh  Seas , and  the  Ijiands 
thereof. 

Vr,tfcribendo  fcilicet  Leges,  Statuta  alt interdicla  armc~ 
rum,  naviumejue  a!,  ac  Mcreatmiis  arm  amen:  is  inflrudia- 
rtim , caujationes  exigtndo,  tutelam  prabendo,  ubicunqut  opus 
tjfet,  atejtte  aha  conjhsuendo  quiecur.tjue  fuerint  necejjaria  ad 
pacem , jus  0?  acquit  at  em  conjervandam  inter  omnimodas  rates 
tam  external  cjuam  tn  Imperio  Anglicano  comprebtnfas  qua  per 
illud  tranfiermt fupremam  tifdem  stem  fuijft  atque  ejje  tute- 
lam } merum  mixtum  Imperium  in  juredicendo  Jecundum  dtElat 
Leges,  Statuta,  prafertpta  & inierdstla,  ahifaue  in  rebus  ques 
ad  fummum  Imperium  attinent  tn  locis  adjudicatis. 

Which  memorable  Record  apparently  fhews,  that 
the  Kings  of  England  have  had  iftud  regimen  & dominium 
■ exclujive  of  the  King  of  France  bordering  upon  the  fame 
Seas,  and  of  all  other  Kings  and  Princes  whatfoever  :and 
it  was  there  adjudged  that  Grimbald’s  Patent  was  an  ulur- 
pation  on  the  King  of  England's.  Dominion,  and  he  ad- 
judged to  make  fatisfaftion,  or  if  he  proved  unable,  then 
the  King  his  Matter  fhould,  and  that  after  fat isfa chon  he 
be  rendred  to  puniffiment. 

And  as  to  the  fecond  part  of  the  Articles  of  giving  no- 
tice, it  was  but  an  Aft  of  common  Prudence  t,  their  late 
tmexpefted  Vifit,  which  they  then  gave,  put  the  Engltjh 
tofome  furprifej  but  they  facing  the  Batavians,  foon 
made  them  know  that  they  were  as  capable  of  beating 
them  home , as  they  were  then  daring  in  coming  out,  and 
were  not  to  be  braved  out  of  a Dominion  and  Right , 
which  their  Anceftors  had  with  fo  much  Glory  acquired 
and  aflerted. 

XI.  By  the  Article  of  the  Ofienflve  and  Defenfive 
League  betw  een  France  and  the  United  Provinces , it  was 
.^agreed.  That  if  at  any  time  the  Dutch  Fleet  (- — which 
- were  to  fcour  the  French  Ccafls  ill  the  Mediterranean  from 
Pirates' ) ffiould  at  any  time  meet  the  French,  the  Admiral 
of  the  Dutch  was  to  lirike  his  Flag  and  lower  his  Top- fail  at 
his  full  approach  to  the  French  Fleet t and  to  falute  the 
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Admiral of  France  with  Guns,  who  was  to  return  the  laid 
Salute  by  Guns  alfo,  as  was  ufual  when  the  Dutch  and  Eng* 
lijh  Fleet  did.  meet. 

Only  in  this  the  Right  of  the  Flag  of  England  differs 
from  that  claimed  by  the  French -,  tor  if  there  had  been  a 
• failure  on  the  part  of  the  Dutch , of  paying  that  refpeft  to 
the  French,  the  fame  would  have  amounted  to  no  more 
but  a breach  of  the  League-,  but  the  not  ftriking  to  theKing 
of  England’s  Flag,  tsopen  Rebellion',  aud  the  Article  does  fo 
fignifie.for  it  is  there  mentioned  as  a Right  and  Sovereign* 
?7,  not  a bare  Dominion  only,  like  that  of  Jerufalem  to  the 
Ring  of  Spain!  Tis  very  true, the  refilling  of  it  Is  an  abfolute 
annulling  of  the  Treaty  -,  for  though  in  the  League  with 
England  it  is  mentioned,  yet  there  is  nothing  of  any  con- 
ceffion  granted  by  the  fame,  but  only  recognized  there 
as  a Fundamental  of  the  Crown  and  Dignity  of  the  Kings 
of  England ; nor  was  the  fame  ever  fo  much  as  mentioned 
in  any  former  Treaty  before  O.  P’s,  time,  as  we  have  al- 
ready mentioned,  but  it  was  always  a Claufe  in  the  In* 
ftru&ions  of  the  Admiral  and  the  Commanders  under  him. 
That  in  cafe  they  met  with  any  Ships  whatfoever  on  the 
Brittjh  Seas  that  refilled  to  ftrike  Sail  at  the  Command  of 
rhe  King’sAdmiralor  his  Lieutenants, that  then  thcyfhould 
repute  them  as  Enemies  (without  expedling  any  declared 
War)  and  deftroy  them  and  their  Ships,  or  otherwife 
feize  and  confifcate  their  Ships  and  Goods ; and  thele  In- 
ftru&ions  amongfl:  others  continue  to  this  day.  The 
like  arc  given  by  the  Venetians  to  their  Captains  in  re- 
ference to  the  Adrtarick  Sea,  and  by  fcveral  other  Prin- 
ces. 

XII.  The  Duty  of  the  Flag  that  hath  been  fo  confhmtly 
paid  to  our  Ancestors  is  of  fuch  advantage  to  the  con- 
tinuing the  Renown  of  this  Nation,  that  it  ferveth  to  im- 
print new  Reverence  in  Foreigners  that  render  it,  and  adds 
new  Courage  to  thofeofour  Seamen  that  exact  it:  and 
lince  we  know  how  much  it  imports  a State  that  it  be 
reverenced  abroad,  and  that  Repute  is  the  principal  Support 
of  any  Government , it  equally  influenced  the  Subje&s  at 
Home  and  Foreign  Allies  abroad.  And  as  there  is  no  Na- 
tion in  the  World  more  tender  of  their  Honour  than  the 
Enghflj , fo  none  more  impatiently  tolerate  the  diminu- 
tion thereof.  With  what  refentments  would  not  only  the 
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rno;c  Generous  and  Nob/e,  but  even  the  Popular  and  vulgar 
Stamen  deteft  this  or  any  fuccceding  Age,  fhould  they  re- 
mit or  lofe  that  Regality,  thofc  Acknowledgments  which 
their  Prcdecclfors  with  fo  much  Glory  aliened,  and  the 
Negleft  whereof  was  always  punilhed  as  open  Rebellion  ? 
the  indignity  offuch  an  Aftioa  being  fufficient  to  enflame  , 
the  whole  Kingdom.  The  confideration  of  which,  befides 
his  Sacred  Majefty’s  own  Royal  Inclination  to  the  fame, 
and  hisevident  teflimonies  never  to  abandon  a Ceremony 
of  fo  high  a concernment  5 witnefs  the  expofing  the  one 
half  of  his  own  heart  his  Royal  Higbnefs , in  the  aliening 
* the  fame,  with  fuch  Fleets  and  in  fuch  Battels.,  that  no 
Age  or  time  can  Ihcw  a Memorial  of  the  like ; are  caufes 
fufficient  to  create  in  us  new  flames  ofLove  to  thofe  Royal 
Patriots  and  Defenders  of  our  Rights.  Private  Perfens 
move  in  another  Sphere,  and  aft  by  other  Rules  than 
T?  is  no  policy  ^overaign  Powers ; the  regard  of  Credit  with  them  may 
changTof  old  oftentimes  y ield  to  thofe  of  Utility  or  other  motives ; the 
Ccirtoms  and  Publsck  receives  little  injury  thereby, nor  is  their  Wifdom 
Ufages,  even  quell ioned  for  fuch  punBilio's,  if  they  relinquilh  them  for 
errors  and  a-  other  Emoluments  or  peace  fake  j but  Soveraigns  cannot 
onfuch^nac-  tnn^>t'ie'r  Subjefts  the  People  participate  in  their 
count  legally  Honour  and  Indignities  ; they  have  a Property,  a direft 
tolerated.  In  Right  in  the  former*:  Sovereigns  cannot  alienate  or  fuf- 
omnihis  rebus  fer  their  Honours  to  be  impaired,  bccaufe  it  is  not  really 
vetulhs  ifj a it  appertains  to  the  Nation  univerfally,  and  they 

a igritath  Titl are  ad  efledually  injured  by  fuch  Tran faft ions,  either  be- 
at MajUiimJes caufc  the  indignity  really  extends  to  them,  or  bccaufc  the 
quorumpraflan-  Government  and  Authority  is  thereupon  vreakned  and  pre- 
r#mj  :rciiiur  jud  ;CCd,  which  is  the  greatell:  of  Civil  detriments  that  can 
itfiji demur' ^e^al  a PeoPle>  though  ordinarily  they  are  not  aware 
to  n chine  quci  thereof. 
ghidio  ad  puni- 

endos  fontes  ufi  first  eodem  a condita  Vrbe,  quo  indicarent  in  minimit  qttoque  rebus  intiqiue 
ccnfuetudinis  momenta  fcrvuids.  Tt oxime  enim  ad  Deum  accedit  Antiquitas,  atemi- 
tutu  qu.rdrn  imagine.  Grot>  ie  Antiq.  Reipab.  Batav • in  Frccfai.  * Vide  the  Earl  Of 
s'.tfisiu'y's  Speech  to  the  Parliament  1672.  Catcrii  mor  tali  bus  in  eo  flare  confilta,  quid 
/‘hi  condueere  patent : Frincipum  diver] am  ejfe Jortem,  quibia pracipua  rerum  adjummam 
dirigenda.  Tacit.  Anna!.  lib.  4.  $ijama  tua  videtur  vecejfaria , red  am  munerjs  tui  aimi- 
niflraiioffiM  non  poteft  tondanare.  Lejfua dc  Infl.  1.  i.c.  11.  dub.  24.  §.  2 6. 


As  Prudence  doth  thus  diltinguilh  betwixt  the  Demea- 
nor of  Private  and  Publick  Perfofls,  fo  doth  Charity  it  fclf  y 
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for  though  the  Gofpel  precepts  do  oblige  particular  Pcrfons 
to  bear  Injuries  and  Contumelies  with  patience,  and  to 
furrender  even  the  Coat  as  well  as  the  Cloak-,  yet  is  not 
this  fo  to  be  conftrued,  as  if  even  private  CbrijHam  were 
to  yield  up  their  Civil  Rights  to  every  infolent  one  thac 
would  incroach  upon,  and  ufurp  them,  or  that  they  were 
' to  deprive  themfelves  ofthofc  Reparations , which  the  Law 
and  Government  affords  them neither  is  it  lb  to  be  un- 
derflood as  if  the  Civil  Magiflrate  in  Chriflendom  might 
not  fecure  himfelf  of  that  Obedience  and  Reverence, 
which  is  due  unto  Dignity,  but  bear  the  Sword  in  vain. 

XIII.  This  beingthe  value  which  this  Nation  did  always 
place  upon  the  Right  of  the  Flag,  the  which  they  never  did 
regard  only  as  a Cttoilttpand  Uefpcct,  but  as  a principal 
5£cfhntpn?  of  tljc  unquettiouablc  Kigljf  of  this  Ration  to 
tljc  Dominion  anD  &upmojttt>  of  the  aDjarent  g>cas, 
acknowledged  generally  by  all  the  Neighbour  States  and 
Princes  of  Europe,  and  muft  be  paid  and  acknowledged  by  ^ . 

all  Princes  in  the  World,  that  fhall  be  or  pals  on  the  fame.  ' > 

The  Efiedls  of  this  Dominion  Vntverfal  or  Sovereignty 
which  accrue  to  a Prince  are  thefe: 

1.  Not  only  the  Regality  of  the  fifhing  for  Pearl,  Co- 
ral, Amber,  &c,  but  likewife  the  Advantage  of  all  Fifh^ 

Royal,  as  Whales,  Sturgeon,  &e.  and  not  only  thofc , //*.  • i."* 

but  alfo  the  direction  and  difpolal  of  all  other  Fifh  accor-Sir  Hern  Con- 
ding  as  they  fhall  feern  todeferve  the  regards  of  the  Pub-T^We'sCafe 
lick,  as  in  Spam,  Portugal,  &c.  is  ufed.  cAe  5-  PJ,t 

2.  /The  preferibing  of  Laws  3nd  Rules  for  Navigation/  I07‘ 
not  only  to  his  own  Subjefls,  but  unto  other  Strangers, 
whether  they  be  Princes  of  equal  ftrength  and  dignicy 

with  himfelf  or  any  way  inferior.  Thus  the  Romans  did 
confine  the  Carthaginians  to  equip  out  no  Fleets,  and  for- 
bade Antiochus  to  build  any  more  than  twelve  Ships  of 
War:  and  if  Tradition  informs  me  right, Queen  Elizabeth 
> interdicted  the  then  French  King  to  build  any  other  or  Gmsmiejoro 
more  Ships  of  War  than  what  they  then  had.  without  her  l- 
leave  firft  obtained.  The  Athenians  prohibited  all  Me-  1 ** 
dun  Ships  of  War  to  come  within  their  Seas,  and  pre- 
ferib’d  to  the  Liuedeemonians  with  what  manner  of  Veflels 
they  fliould  fail.  All  Hiltorics  are  full  of  fuch  Prelidents 
which  Princes  have  EnaSed  either  upon  Agreements  en- 
forced upon  the  Conquered,  or  Capitula  ions  betwixt  s v 
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them  and  others  their  equals  or  inferiors  for  mutual  con- 
veniences. 

j.  The  Power  of  impofing  Cuftoms,  Gabels,  and  Taxes 
upon  thofe  that  navigate  in  their  Seas,  or  otherwife  filh 


Join  PiUtiui 
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'deDm^iAaru  therein,  which  they  do  upon  feveral  rightful  Claims,  as 
Mriitici.  J prote&ing  them  from  Pirates,  and  all  other  Ads  of  Ho- 
ftilities,  or  allifting  them  with  Lights  and  Sea  marks,  for ' 
which  advantages  common  Equity  obligeth  thofe  that 
reap  benefit  thereby;  to  repay  it  with  fome  acknowledge 
ciafc  nieut,  which  ought  to  be  proportioned  according  to  the 
Chamberlain  favour  received,  and  the  Expence  which  the  Prince  is  at 
ot  London,  jo  continue  it  unto  them. 

4.  As  it  is  incumbent  on  a Prince  duly  to  execute  Ju- 
ftice  in  his  Kingdoms  by  Land,  fo  the  Sea  being  his  Terri- 
tory, it  is  requilitc  and  a neceflary  efled  of  his  Dominion, 

. that  lie  caufe  Juftice  to  be  adminiftred  in  cafe  of  Mari- 

time Delinqucnces. 

5.  That  in  cafe  any  Ships  navigate  in  thofe  Seas, they 
ihall  falute  his  floating  Caflles.  the  Ships  of  War,  by 
lowering  the  Top-fail,  (Inking  the  Flag  (thole  arc  the  moffc 
ufual  courfes)  in  like  manner  as  they  do  his  Forts  upon 
Laud ; by  which  fort  of  Submiflions  they  are  put  in  re- 
membrance, that  they  are  come  into  a Territory  where- 
in they  arc  to  own  a Sovereign  Power  and  Jurifdi&ion, 
and  receive  Protcdion  from  it. 

, Thefe  arc  the  proper  Efleds  of  a real  and  abfolute  So- 

vereignty over  the  Seas,  which  hov/  they  are  poflefled 
by  the  Venetian 1,  this  enfuing  Account  will  declare. 

The  Gulph  of  Venue  is  nothing  elfe  but  a large  Bay 
or  Inlet  of  the  Sea,  which  entringin  betwixt  two  Lands, 
0,  V and  fevering  them  for  many  Miles  continuance,  in  the 

end  receives  a flop  or  interruption  of  further  pallage  by 
anoppofite  Shore,  which  joins  both  the  oppofite  Shores 
together:  It  is  called  the  Gulph  of  Venice,  from  the  City 
ot  Venice,  fituate  upon  certain  broken  lilands  near  unto 
, the  bottom  thereof : it  is  alfo  called  the  Aihiatick.  Sea,  • 
jfrom  the  Ancient  City  Aina,  not  lying  far  dilfant  from 
i he  former ; from  the  Entrance  thereof  unto  the  Bottom 
it  contains  about  fix  hundred  Italian  Miles,  where  it  is 
broadeft  it  is  an  hundred  and  fixty  Miles  qver,  in  others 
but  eighty,  and  in  molt  an  hundred.  The  South-Well 
f.  fhore  is  bounded  with  the  Provinces  of  Puglia  and  Abruzs- 
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t*  in  the  Kingdom  of  Naples ; the  Marquifate  of  Arsecna  and 
Remaonia  in  the  Pope's  State ; and  the  Marquifate  of 
Trevi/ana  in  the  Venetian  State : The  North  part  of  it,  or 
Bottom,  hath  Friuli  for  its  hounds  •,  the  North-Ealt  is 
limited  by  Iftria,  Dalmatia,  Albania,  and  Epirus : whereof 
J/tri*  doth  not  fo  entirely  belong  to  the  Venetians,  but 
‘ that  the  Emperor  as  Arch-Duke  0 t Gratz,  doth  poflefs’Tis  very  true 
divers  Maritime  Towns  therein  ; in  Dalmatia , laving of",afebyrhe 
Zara,  Spalato,  and  Cataro,  they  have  nothing  of  impor-^3^"^ 
tance,  the  reft  belonging  to  Ra^ufa  and  the  Turks ; in  tune'of  the 
Albania  and  Epirus  they  pofiels  nothing  at  all,  it  being  GeneraisMo- 
crtdrely  the  Turks  ; fo  that  he  who  ffiall  examine  the  cir-rc/,,,'.aml  c°* 
cuit  of  the  Sea,  which  mud  contain  about  twelve  hun-”^^‘’’) 
dred  Miles,  (hall  find  the  Shores  of  the  Venetian  Signory  got  ^ibi  ^Rc^l- 
not  to  take  up  two  hundred  of  them,  omitting  fome  lu,  and  almoft 
fcattered  Towns  and  difperfed  Iilands  lying  on  the  Tm  kt(b  the  principal 
fide  of  the  Adrtatick  Shore.  m™?*  thc 

For  the  learning  hereof  from  the  depredations  of  Pi-  r‘4' 
rates,  and  the  Pretences  of  divers  potent  Princes,  as  the 
Pope,  Emperor,  King  of  Spam , and  the  Great  Turk , 
who  each  of  them  hive  large  Territories  lying  there- 
upon; alio  tocaufe  all  Ships  which  Navigate  the  fame  to 
go  to  Venice , and  there  to  pay  Cuftom  and  other  Duties, 
the  Republick  maintains  continually  in  attion  a great 
number  of  Ships,  Gallics,  and  Galliots ; whereto  alfo  they 
add  more,  as  there  may  be  occafion,  whereof  fome  lie 
about  the  bottom  of  the  Gulph  in  J(tria,  others  about  thc 
Iilands  of  Dalmatia  to  clear  thofe  parts  of  Pirates,  who 
have  much  infefted  thofe  Seas  and  others;  and  thofe  of  molt 
force  have  their  ftation  in  thc  Iliand  of  Corfu  and  Stands  ; . 

in  the  fir  ft  of  w hich  commonly  refides  the  Captain  of  thc 
Gulpb , whofe  Office  is  to  fecure  thc  Navigation  of  the  Venice,  ub!n. 
Gulph,  not  only  from  the  Cor  [sirs,  but  to  provide,  that/?/.  44$,  447, 
neither  the  Gallies  or  Ships  of  the  Pope  or  King  of  spam,^\^ 
nor  Great  Turk  do  fo  much  as  enter  the  fame,  without 
permiffion  of  the  Signiory,  and  upon  fuch  conditions  as 
belt  pleafe  them,  which  they  arc  fo  careful  to  e fleet, 
that  in  the  Year  1638  the  Turbfls  Fle,et  entring  the  Gulpb 
without  Licence,  was  affailed  by  the  Venetian  General, 
who  funk  divers  of  their  Veilcls,  and  compelling  the  reft 
to  fiy  into  Valona,  he  held  them  there  belieged,  although 
the  fame  City  and  Port  whereon.it  Hands,  be  under  tire 
Jurifd'i&ion  of  the  Grand  Sigmor , and  notwithlfandinf? 
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that  a great  and  dangerous  War  was  likely  to  enfue  there- 
upon betwixt  the  Grand  Signior  and  the  Republick , be- 
caufe  the  Venetian  General  being  not  content  to  have 
chafed  them  into  their  own  Ports,  did  moreover  than 
that  fink  their  Veflels,#and  landing  his  Men,  flew  divers 
ot  their  Mariners,  who  had  elcaped  his  fury  at  Sea  } yet 
after  that  a very  honourable  Peace  was  concluded  again 
betwixt  them,  wherein  amongft  other  things  it  was  a- 
greed.  That  it  (lion Id  be  lawful  for  the  Venetians^  as  often 
any  7 mkifb  Veflcls  did  without  their  licence  enter  the 
Gu'.pb,  to  feize  upon  them  by  force,  if  they  would  not 
othcrwifc  obey,  and  that  it  Ihould  likewile  be  lawful  for 
them  lo  to  do  within  any  Haven,  or  under  any  Fort  of 
the  Grand  Senior's  bordering  on  any  part  of  the  Vent  turn 
Gulph:  So  jealous  hath  this  Republick  been  in  all  times 
to  permit  any  to  frail  the  Gulph , that  in  the  Year  1630'. 

.Me-  (as  Palatiui  relates)  that  Mary,  Sifler  to  the  King  of  Spain, 
being  efpoufed  to  the  Emperor’s  Son  Ferdinand  King  of 
Hungary,  the  Spaniards  defigned  to  tranfport  her  from  Na- 
ples in  a Fleet  of  their  own,  the  Venetians  fufpe&ed  that 
they  had  an  intention  hereby  to  intrench  upon,  and- privi- 
ly to  undermine,  by  thisfpecious  Precedent, that  Domini- 
on of  the  Sea  which  the  Siguiory  had  continued  inviolate 
time  out  of  minds,  and  that  they  took  this  Opportunity 
when  Venice  was  involved  with  a War  abroad, and  infeft- 
ed  with  the  Plague  at  home,  and  therefore  not  in  a condi- 
tion to  oppofe  their  Progrefs.  The  Spanijb  Ambaflador 
acquainted  the  Sate, that  his  Mailer’s  Fleet  was  to  convey 
the  Queen  of  Hungary,  being  his  Sifter,  from  Nap  Us  to 
Trtf(h : The  Duke  replied,  That  her  Majefty  Ihould  not 
pafs  but  in  the  Gallies  of  the  Republick ; the  Spaniard  re- 
plied thereat,pretending  that  they  were  infefted  with  the 
Plague  :1  he  Senate  being  confultcd,  came  to  this  Refolu- 
tion,  1 hat  die  Sifter  of  his  Catholick  Majefty  Ihould  not 
be  transported  to  Inejli  any  other  wav,  than  by  embark- 
ing  ill  the  Venetian  Gallies,  according  to  theufual  manner 
ot  the  Gulph  3 and  that  if  the  Ambaflador  would  acqui- 
£ice  thercii)?her  Majefty  fhould  be  attended  and  uled  with 
all  that  re(pe&  and -deference  which  became  her  Quality. 
tHt  ‘f'fl*  proceeded  any  other  way , the  Republick  would  by 
force  ajjtrt  her  proper  Rights , and  attack  the  Spanifh  Navy 
jts  f they  were  Enemies , qnd  in  Ho  file  manner  invade  them. 

’<*  ..  v . .,*•  Where- 
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pon  the  Spaniard  was  compelled  to  defire  the  h- 
them  to  tranfport  the  Queen  in  their  Gallies, 

■Zntonia  Pifano  did  perform  with  much  State  and 
ny  and  the  Courtefie  was  acknowledged  by  the 
of  the  Emperor  and  King  of  Spain. 

. The  Alaritime  Dominion  by  the  Laws  of  England seiJen  \fare 
l ways  accounted  the  Four  Seas  ■,  fuch  as  are  born  ckuT.i. 2^24. 

1 are  not:  Aliens,  and  to  be  within  them  is  to  be  FityberLproie- 
the  Legeancc  of  the  King  and  Realm  of  England.  &0* 

• Records  in  the  days  of  Edward  the  Third  and  Henry  *'  I}.^' 
tb  proclaim  it,  that  thofe  Kings  and  their  Vrogem-  f0j4 14'2. 
id  ever  been  Lords  of  the  Sea  and  amongft  thofe 
great  Inftances  of  proving  the  Sovereignty  of  the 
is  that  famous  Record  of  Edward  the  Fuji  and  Philip 
nr  of  France , in  which  were  the  Procurators  of  moffc 
ons  bordering  upon  the  Sea  throughout  Europe,  as 
Genoefes , Catalonians , Almaines , Zelandcrs , Ho! /art - 
Frieze-landers,  Danes , and  ^ Jorwygians , befidcs  others 
:r  the  Dominion  of  the  Roman  German  Empire , where 
ointly  declare,  SCljat  the  Uings  of  England,  bp  right 
Ije  faib  Ifcingbom  front  time  to  time,  infjmof  there  ts 
memorial  to  the  contrary,  !;abc  been  in  peaceable  pof; 
ion  of  thc&obcmgn  3lo;bfljtp  of  tfje  £>eas  of  England , 

>of  the  3flcs  toitfjtn  tfje  fame,  Uiitf)  pouirr  of  making 
a cffablifijing  ILatos,  statutes,  anb  prohibitions  of 
ms,  anb  of  fytyps  otljcrUnfe  furnilheb  than  Merchant 
cn  ufe  to  be,  anb  of  taking  furetu,  anb  affbrbmg  faff;  vide  part  of  $ 

tarb  in  all  cafes  inhere  nceb  fljall  require,  anb  of  other;  the  Record.  I 

;g  all  things  nertCfarp  foj  the  maintaining  of  peace, 
light  anb  Gquitp  among  all  manner  of  people,  as  torll  of  | 

thet  dominions,  as  their  otun  paffmg  through  the  fatb 
Mas,  anb  the  ^obereign  <$fuatb  thereof. 

By  which  it  plainly  appears,  That  the  Kings  of  Eng-  * 
r land  had  then  been  in  peaceable  pofleflion  of  the  laid  jjj 

3 Dominion  by  immemorial  Prefcription,  that  the  Sove-  -.*3 

reignty  belongeth  unto  them,  nor  becaufe  they  were 
Domm  utriafjut  rip a,  when  they  had  both  England  and 
Normandy,  and  were  Lords  of  both  Shores ; (for  Ed  rard  _ ' a 

the  Firft  at  that  time  had  not  Normandy ) but  that  it  is  2 7 eu  r 
infcparably  appendant  and  annexed  to  the  Kingdom  ofs,r  jolTco,’:  /j 

Enfand,  our  Kings  being  Super  tour  Lords  of  the  /aid  Seas,  liable  s,  Uo- 
by  reafou  (as  the  very  Record  mentions)  of  the  laid  ^ 3 pan^z.  | 

Ki'ng* 

1 9 


K*r 


r- 


.iW, 


90  €>f  tty  flag.1 

the  reafon  of  Kingdom : and  fince  that  the  Sovereignty  of  the  Sea  did 
the  opinion  always  appertain  unto  the  Engltfli  King , not  in  any  other 
taken-  forthe  height  than  that  of  the  Kingdom  of  England ; no  Prince  Or 
right  unto  the  Kepublick  ought  or  can  doubt  the  Title  by  which  our 
Sea  arifeth  not  prefent  Claim  is  deduced  ; ’tis  in  right  of  Bntannta,  that 
from  the  poP  the  fame  is  challenged, ’twas  in  that  right  the  Romani 
fhora*  for  the  : £^e  c'a‘m  juftified  Edward  the  Tbtrd  and  his  Rife 

Sea  and  Land  Noble,  though  there  are  other  reafons  regarding  the 
make  diftintt  Lancaflrian  Line,  which  yield  a Colour  for  the  ufe  of 
Territories,  Port-cullis  in  the  Royal  Barmen  of  England  ; yet  as  in  re- 
to  the  Maritime  Dominion , Henry  the  Eight  did 

Land  is  called 

the  Realm,  but  the  Sea  the  Dominion ; and  as  the  lof*  of  one  Province  doth  not 
infer  that  the  Prince  mu  ft  relign  up  the  reft  ; fo  the  lofs  of  the  Land  Territory 
doth  not  by  Concomitancy  argue  the  lofs  of  the  adjacent  Seas.  It  is  no  more  necef- 
fary  that  every  Sea-Town  mould  command  an  hundred  Miles  at  Sea,  than  that  each 
City  (hould  command  an  hundred  Miles  by  Land.  Julius  Pturitn  ie  Domh.  Merit 
Mriitiei . 

cmbellilh  his  Navy  Roy  a f therewith,  and  Queen  Eltz-ahet 
ftamped  it  uponthofe  Dollars  which  fhe  defigned  for  the 
Jmo  Domini  Ea[i  India  Trade,  fignifying  her  power  of  Ihutting  up  the 
1600.  Seas,  if  lhe  thought  fit  (as  by  a Port-eulln')  with  the  N*  J 
Royal  ; this  Dominion  of  the  Britijh  Seat  did  Authenticate 
'Amo  Domini  t^ie  Proclamation  of  King  James, ordaining  the  F/emi/h  at 
*609.  London  and  Edinborongb  to  cake  licence  to  fifh : this  jufti 
fied  the  like  Proclamation  by  the  Utt  Royal  Martyr  King 
A'foDmi”t  Charles,  and  warranted  by  the  Earl  of  Northumberland  in 
1 5 his  Naval  Expedition. 

Will  Faibect'i  That  Pre/cnption  is  valid  again#  the  Claims  of  Sove- 
Twietficftheraign  Princes  cannot  be  denied,  by  any  who  regard  the 
Lawof  Nati - Holy  Scripture,  Reafon,  the  praBtce  and  tranquillity  of  the 
Th/Kinc  a World : and  that  true  it  is,  the  modern  Dutch  have  pi  c- 
gainft  Siry»ft»  tended,  if  not  dared,  to  challenge  the  Freedom  to  Fifh 
B/ron.  Brilg.  in  the  Brit  ip  Seas,  by  Prefcription  ■,  but  it  is  likewife  as  true 
that  Prefcription  depends  not  upon  the  Corporeal  but  the 
Civil  poficllion,  and  that  is  retained,  if  claim  be  but  made 
fo  often  as  to  ban  the  Prefcription,  the  which  hath  been 
always  made  evident;  firft  by  frequent  Medals,  next  by 
punching  thofe  that  rehifed  it  as  Rebels,  by  guarding  of 
it ; and  laftly  by  giving  Laws  time  out  of  Mind  on  it, 
which  evidently  proves  th^t  the  Civil  pofleflion  is  not  re- 
•■rw  Jin- 
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. iinquilhcd  ; and  our  Kings  conftantly  claiming  the  Domi- 
nion of  the  lame,  none  cife  pretending,  all  Nations  ac- 
laiowledguig  it  to  be  in  them,  and  the  fame  never  quelti- 
oned,  till  thole  modern  Dutch  (of  yefterday)  arofe. 

.XV.  The  Importance  of  the  Dominion  of  the  Sea  unto 
this  Nation,  is  very  great,  for  on  that  alone  depends  our 
. Jecurity,  our  Wealth,  our  Glory  ; from  hence  it  is  that 
%W  hath  a Right  to  all  thofe Advantages  and  Emolu- 
ments, which  the  Venetian  Republick  draws  from  the 
Airiotick  Sea,  where  the  Ships  of  the  Grand  Sigmor,  of 
tie  Emperor,  King  of  Spam,  and  Pope  pay  Cuftoms,  to 
maintain  thofe  Fleet t,  which  give  Laws  to  them  within 
the  Gulpbi  ’tis  hereby  that  the  E ngltjh  can  fhut  up  or  open 
tbefe Seas  for  Ships  or  Fleets  to  pafs  or  repafs  them; 
whereto  Queen  Elizabeth  had  fo  fpecial  a regard,  that 
| whea  the  King  of  Denmark  and  the  Hanfratuk  Towns 
foliated  her  Majefty  to  permit  them  free  paflage,  they 
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tranfportirig  Corn  into  Spain , fhe  refufed  then/;  and 
. ’when  a frotefiant  Fleet  of  Hamburgers  and  others,  had 


Ann* 


^fumed  to  do  fo,  notwithftanding  her  Prohibition,  hie  Giepoflea  in 
puled  her  Navy  Royal  to  feize,  take,  burn,  and  fpoil  them  CaP-  oi  Cu* 
K *&en  they  were  palled  her  Maritime  Territory,  within  *toms* 
feht  of  Lisbon-,  yielding  this  rcafon  for  her  juflification  i^%°' 

That  they  not  only  relieved  her  Enemy  with  Provilions, 
fctut  l)ao  pjefumptuouflp  maDc  nfc  of  fjcr  §>ras,  unttiont 
Kpuning  \}tt  Hcpal  pcrmtffion  fo;  fo  oaing  : tis  from 
^ jICdcc  that  the  Crown  of  England  can  juffly  demand  an 
account  of  any  Ship  or  Ships  occurring  in  thofe  Seas, 
what's  their  Bufmefs,and  what  there  Intentions  are  ; and 
^ prohibit  any  prince  or  Republick  to  cuter  there  with 
potent  Fleets,  without  preacquainting  his  Ma  jelly,  and 
obtaining  his  Royal  Pcrmiflion  ; without  which  Domi- 
nion and  Sovereignty  England  can  never  live  fccurc  on 
*||)iore,  it  being  eafie  fog  any  Foreign  Fleets  to  amule  us 
|jmh  fpecious  pretences,  and  in  their  paflage  to  invade 
and  fur  pri  feus.  Thus  while  the  Turk  pretended  to  fail 
(for  Malta,  he  occafionally  poflefled  himfelf  of  Canea,  in 
pthe  [lie  of  Candia , and  after  having  tailed  the  fweet  of  Selim  lib.  i 


a 


Rftat  place,  never  forfook  it,  till  he  made  himfelf  Maher  (JP- 
the  whole.  Many  fuch  Precedents  do  occur  in  Hi- 
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Kory  : And  iu  fear  of  fuch  Surprizal,  the  Athenians  (being 
MfOtds  at  Sea)  did  exclude  the  Ferfsan  Monarchs  from 
'*t: -T. fend- 
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fending  any  Ships  of  War  into  any  part  of  the  ta£gca* 
Sea,  Rhodian,  Carpathian , and  Lydian  Seas,  and  that 
which  tends  to  the  We (l,  towards  Athens ; the  like  Cau- 
' Albert.  Gentil.  ti°n  was  ufed  by  the  Romans  againft  Anttocbus  and  the 
jHifp.  Aivocdi.Cartbaginians ; and  the  Turk  prohibits  all  Nations,  faving 
i.  i.  H.^his  Vaflals,  to  enter  the  Black  Sea  or  Vontus  Euxmus,  and 
Mr.  Sectary  ajp0  tjie  R((Jsca ; and  that  *tis  by  virtue  and  force  of  this 
Sir  ilw^Bof-  Right  that  the  Britifls  Nation  can  drive  on  their  own  Com* 
men Apr'iii  if.  merce,  navigate  themfelves,  and  permit  others  fecurely 
id35-  to  trade  with  them.  Tis  true  that  the  Dutch  have  prc- 
fumed  fome  years  lince,  to  violate  the  lecurity  of  the  Bri- 
tijh  Seas , by  the  attacking  the  Allies  of  England , not  only  i 
within  the  BritiJIs  Seas , but  in  her  Harbours , attempting 
♦The  fight  of  to  purfue  a French  Veflel  up  almoft  to  London , and  have 
the  Dutch*  ith  more  than  once  * attacked  the  Spani[h  Fleets  in  her  Roads, 
FieeUn”the  under  the  protection  of  her  Caftles,  and  that  againft  the  | 
x>av>ncs,\(>w.L?'ws  °f  Nations,  and  the  Peace  of  Ports,  in  which  for  the  ' 
Scilicet  kocfu-  time  they  feemed  to  cloud  the  Honour  of  the  Nation t but 
Bum  Holland-  fatisfa&ion  for  Indignities  of  that  nature,  though  flow, 
-jw  Mfr*  Yet  are ^“r?’an<^  Should  fuch  as  thofe  have  been  longer  to 
mnyoccm,  lerated  beloved  Britannia  mult  become  a proftitute,  by 
C?  contra  re-'  a Confederation  of  thofe  States,  or  take  Pafs-ports  for  her 
verentiam  Hue  Commerce  •,  but  the  Royal  Martyrs  Goodnefs  was  no 
pirtibuifr  ter ■ ionger  t0  be  trod  on,  his  Heart  and  his  Caufe  were  good.  1 
’"rnis  A\b.UTan^  t*10ugh  thofe  unhappy  Times  (which  were  crooked  ■' 
Gent.  Hifpjn. t0  whatfoever  feemed  ftraight)  did  hinder  the  accom-  t 
Advocst.  M.i.plifhments  of  his  entire  intention  for  Satis  fait  ion-,  yet  ' 


cap.  14.  thofe  whom  the  juft  God  of  Heaven  was  pleafed  for  a 
time  to  permit  as  a punilhment  to  this  Nation  to  rule,  \ 
did  not  want  in  the  fulfilling  -,  for  fo  foon  as  he  was  plea- 
fed  to  ftay  the  fury  of  the  Inn  ft  me  s»ord , their  Hearts 
took  fire  from  thofe  flames  that  had  formerly  been  kindled 
in  that  Royal  Breafl,  and  having  prepared  a Fleet,  in 
order  to  the  treating  as  Souldiers  with  Swords  in  their 
hands,  they  were  in  the  like  manner  affaultcd  in  their 
Territories  in  the  Downs  (but  the  Dutch  found  then 
what  itwas  (though  two  for  one)  to  alfault  a Brst/Jh  Lyon 
at  the  mouth  of  his  Den)  intending,  if  pofliblc,  to  have 
deftroyed  the  Enghjh  Power,  but  were  fruftrated  in  their 
defign,  being  feverely  beaten  home  to  their  own  doors  ; 
and  afterwards  thofe  that  then  had  got  the  Enghfli  Sword 
in  their  hands,  begun  to  confider  that  the  ViHory  mull 

be 
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be  purfued  as  a feafon  fit  to  aflert  their  Ancient  Right  and 
Severaignty  of  the  Sea,  and  then  thole  People  thinking 
thatthe  odds  before  was  not  enough  to  deflroy  the  Britip > 

Fleet,  they  equipt  out  a Fleet  Greater  and  far  more  nu- 
merous than  the  Englijh , under  the  Admirals,  Van  Trump, 

DflVctt,  the  two  Evert  fans  and  Rujter  ; but  they  fuf- 
fered  the  fame  Fate  as  their  former,  about  fome  thirty^  2 andi ' 
four  of  their  Ships  on  the  Coaft  of  Flan  Jen,  burnt  and  ta-  * ’ 

ken,  and  the  reft  chafed  home  to  their  Ports;  and  notAbou«he  8of 
long  after  followed  the  total  defeat  of  their  Naval  For- Aug.  i<5*j. 
ttt,  accompanied  with  the  death  of  Van  Trump  by  the 
Estgltfb,  under  the  Admirals , Blake  and  Monk.,  who  had 
funk  and  fired  about  thirty  more  of  their  Ships  of  IVar 
(no  quarter  being  given  till  the  end  of  the  Battel)  fix 
Captains  and  about  a thoufand  Men  were  taken  Prifoners, 
and  about  fix  thoufand  flain.  Of  their  Preemptions  fince 
(amongfl  other  things)  in  denying  the  Duty  of  the  Flag, 
and  what  punilhment  and  check  they  have  had  for  the 


Xa  , 
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fine,  to  what  condition  they  have  been  reduced,  and 
made  to  acknowledge  that  Dominion  and  Superiority  to  that 
Crown  (under  which  their  Ance/lors  humbly  * befought,offeredto 
the  acceptance  of  the  Sovereignty  of  the  Netherlands , might  Queen  £&. 
be  annexed  and  prote&ed)  is  now  frelh  in  our  memories  ,ceue  cyentre 


fohiah  and  of  fo  great  Importance  is  this  Dominion  and  autrci  m:rite 

- :«-.j  i *.1—  »-.  . e -r  r,i  _ ^ • . ■„  bien une confi- 
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Sovereignty  fignified  by  the  Duty  of  the  Flag  in  the  Britijh 
circumjacent  S eas.  gje>  quc  /a  con. 

junllion  defditt 

Ttfs  it  Hollands , Zeltnde,  F rise,  fy  des  ViDes  de  /*  E/tlu^,  Cf  Oflenie  en  Flinders, 
net  les  Royiumes  de  voftre  Majeft£,  emporte  C 5 foil  /’  Empire  de  la  Grande  Mer  Ocei- 
o:\6rparconfequem  unetjfurance  (ft  lilieite  perpctuellc  pour  les  lubjefls  de  voftre 
Swcniflime  Majefte.  John  Stow's  Supplement  to  Hollingfhcd,  An  Don,  1585.  . 

Vlic Sir  Walter  Raleigh,  lib.  5.  up.  2.  § 2,SJ  3. 
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if  t^e  »igty  of  ^zeffing  oz  feeding  of 
0}  #atiner$  foz  ^ertuce  f^ubiicfc. 
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I.  That  fuck  Right  is  excepted  in  the 
Lira  of  Dominion. 

II.  Whether  the  hips  of  Notions 
who  ore  bl  War  it  the  Come  r me, 
may  be  prejfed,  the  dinger  being 
eqiut. 

III.  Whether  ibis  Right  extends  to 
Ships  to  fight, and  no  more,  or  gives 
o power  to  trs.de. 

IV.  By  the  Lows  of  England  the 
Ring  may  feige. 

V.  I he  reafon  why  fuel)  a power  wot 
vcjied  in  the  Admiral. 

VI.  Thttfucba  Right  of  compelling 
Men  to  ferve  in  Naval  Expedi- 
tions may  be. 


VII.  Objediotts  legal  refuted. 


VIII.  Of  the  ancient  pimijbmertt  of 
fub  deferters  of  the  Ring's  fervice. 


IX.  Concerning  the  fever  al  Statuses 
this  day  in  force  touching  Mari- 
ners and  Soldiers. 


X.  Whether  it  be  lawful  for  a pri- 
vate Man  to  execute  Jufli 


Jttflice  ott 

jucb  as  fly  and  defer  t the  fervice.  i 

XI.  Where  a general  Commijfton  is 
tfiven  to  Men  to  execute  fuflice. 

XII.  Several  Cafes  touching  the  Ad-  • 
miralty  and  their  furifdUUon. 
ships  or  Boats  found  at  Sea,  Rot- 
al  i'ijh  and  Deodmis  belong  to  the 
Admiralty. 


I.  rTiH  E Civil  Law,  though  it  can  command  nothing" 

JL  w-:  A **--  * mr  * - ■ 


_ ..  hich  the  Law  of  Nature  forbids,  nor  forbid  what  . 

it  commands;  neverthelefs  it  may  circmnfcribe  natural 
Liberty,  and  prohibit  what  was  naturally  lawful : and 
alfo  by  its  force  antevert  that  very  Dominion,  which  is 
naturally  to  be  acquired.  Hence  it  is  that  Princes,  by 
the  Law  of  Nations,  may  acquire  a Right  of  ufe,of  things 
that  do  belong  to  private  Pcrfons ; for  property  hath  not 
(as  hath  been  faidj  fwallowed  up  all  that  Right,  which 
rofcfrom  the  common  Hate  of  things;  becaufe  as  all  Laws 
• are  to  be  conftrucd  as  near  as  poflible  to  the  intention  of 

the  Makers,  fo  wc  mult  confider  what  was  the  mind  of 
thofe  that  firft  introduced  lingular  Dominions  i now  the 
Enra,  ant  mal  Rule  to  conftrue  that,  mult  he  as  near  as  poflible  to  na- 
aut  necejfuio  tural  equity,  and  that  in  extreme  neceflicy  that  old  right 
$™n™e  men-  0f  u;ino  things  (hould  revive  as  if  the  things  had  remained 
common,  the  fame  Handing  with  the  Intereft  of  all  hu- 
mane Conftitutions;  and  therefore  in  the  Law  of  Domi 

nioa 
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; oion  extreme  Neceflity  feems  excepted.  Hence  it  is  that 
^ilhe  Veflels  and  Ships  of  what  nature  and  Nation  foever 
Mtbat  fhall  be  found  riding  in  the  Ports  or  Havens  of  any  * e * 

: Prince  or  State,  may  be  iiezed  on,  and  imployed  upon  c”™ 
p!any  fervice  of  that  Sovereign  that  fhall  feize  the  fame,andVffa'*Jon' 
king  but  a harmlefs  utility,  not  diverting  the  Owners  of  the  fame  Law. 
their  iutereft  or  Property.  • 

II.  If  a Ship  of  the  King  of  Denmark  be  in  the  Port  of 
Indtn,  and  the  Swede  is  in  War  with  that  Prince  - and 
. it  happens  at  that  time  the  King  oflfrir<ji»isin  War  with 
j.  .the  Spaniard,  now  the  Poflefibr  is  here  prefTcd  with  an 
* 4 equal  neceflity,  and  by  the  fame  argument  is  rather  ob- 
liged to  the  defence  of  his  own  Country  than  another,  erim 
whether  by  the  Law  of  Nations  the  Ship  ought  to  be  dc-  (aquit  citen) 
\tained,  hath  been  doubted j moft  certain  they  may : who  qxiniiofine  it. 
would  not  pluck  a fhipwrackt  Man  from  his  plank,  ora  t'™'’"0  fuopo- 
wounded  man  from  his  Horfe,  rather  than  fufier  hirafclf£{^~w 
toperilhi  to  flight  which  is  a ftn,  and  to  preferve,  the  qua  fumaccipi- 
\ Wgheft  of  wifdoni : befides,  in  the  taking  of  the  Veflel  emi  utiiu  Jen- 
ihc  right  is  not  taken  from  the  Owner,  but  only  the  ufe,"  Vo”  molefltf 
which  when  the  neceflity  is  over,  there  is  a condition  of  1'ie  0*u‘ lm 
^ rtfloring  annexed  tacitly  to  fuch  a feizure. 

) And  doubtlefs  the  fame  Right  remains  to  feize  thcSA/pi 
' , if  War  of  any  Nations,  as  well  as  thofc  of  private  interert, 
jp$the  which  may  be  imployed  as  occafion  fhall  prefent : 

^jSo  the  Grecians  feiz'd  •[  on- Ships  of  all  Nations  that  werct  De  P.xpedi* 
f in  Ports,  by  the  advice  of  Xenophon ; but  in  the  time  pro-"we 
Jprided  food  and  wages  to  the  Mariners. 

^ III.  Whether  this  Right  extends  fo  far  as  to  give  Prin- 
ces a power  to  feize  in  order  to  traffick  may  be  fome  que- 
rtion  certainly  if  the  Traffick  be  for  fuch  Commodities, 

1 as  Mafts,Timber, Tar, Powder, Shot.  or  other  Commodi-  6. 

ties  or  Accoutrements  of  Arms,  or  Naval  Provilions  of12- 
offence  necefTary  for  the  defence  of  the  Realm,  it  may  be 
done  (but  then  it  is  juft,  freight  * fhould  be  paid)  for  what  * 23  EtL_  *• 
hurt  can  it  do  me  to  let  another  have  my  Boat  to  pafs  over  £°'f:77 m thc 
the  Ford,  if  h«  rewards  me  ? and  if  that  be  anfwered,  the  " qjtr 
Owners  are  at  no  prejudice,  for  this  is  but  a harmlefs 
uility. 

IV.  By  the  Laws  of  England  there  is  no  queftion,  hut  n £.,,inthe 
the  King  may  feize,  and  it  appears  by  very  many  ancient  Black-Book  of 
Records,  that  he  might  do  it,  aud  it  was  one  of  the  Arti-the  Admira’cy 
| . clcs 
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p.  26.  and  27.  cles  of  Enquiry  amongfl  others.  Btfcm,  fott  enquis  tie 
6. /oh.  m.  11.  quc  font  arreftecs  pour  le  ferbice  ha  Hop,  ou  poor 
3i  7 autrc  wifoitaWe  caufc  per  les  Officers  on  Hop,  ou  De 
it  si-i.m  ij.'raonttral,  fDcbjifcnt  Larreff,  * paries  qucllcs  abant* 


fU> 


fistr.  frm.  d teres  j^efs  font  emmenej,  1 retamer  Us  fritters  qut 
font  oiDoimcj  pour  Ic  ferbiee  Du  Hop  *,  ? ft  rctraccnt,  f 
en  cas  que  famine  foit  enDite  qui  la  Dcfaufe  f jarrett  en  f4 
ijtef  amffec  pour  le  fcrticc  Du  Hop,  f De  cc  foie  conbirte 
par  ri.  il  pcrDja  fa  $cf  ft  l na  grace  Du  Hop  ou  Du  fault 
Stonural,  f pour  ce  quil  a eftc  pluficurs  fois  Debatu  cn 
anglctcrrc  pour  les  arreffes  bes  jjicfe.  quant  le  Hop  a* 
manDe  Sergeants  D’SJrniB,  ou  autre  qKntffrrs  pour  ar* 
reffer  $cfs  aloeps  Du  Hop,f  les  Seigneurs  dcs  i^efe  font 
benus  Dcbant  rflDmiral,  f allcgucnt  quc  Irurs  j$efs 
neftoient  mpe  arreftecs,  o^Donnc  effoit  au  temps  Du  Hop 
Richard  le  Primier  a Grimsby  per  abbis  De  pluGeurs  &eU 
gneurs  Du  Hopalme,  que  quant  jjiefs  feront  arreftecs 
pour  ferbiee  Du  Hop,  quc  le  Hop  efcjtpta  par  frs  lletfres 
patentrs  a I’jaDmiral  barretter  lefs  $efs  plus  ou  moins 
a la  boulontc  Dn  Hop,  % felon  ec  quil  a befoin,  ? l ^Dmiral 
rftripja  au  Hop  ou  au  Cfaneclicr  D’^nglcterrc  Its  noms 
Drs  jsefs  ainfi  arreftecs  alfcmblemcnt  abet  les  noms  Dcs 
Seigneurs  f fpaiftresDirelles,  f cn  tel  cas  le  feeigneut 
De  la  $cf  nc  le  £paiftre  ne  bienDjont  pas  a Dire  quc  la 
$cf  neffoit  mpe  arreftce  nc  ate  ne  feront  opj,  and  that 
upon  fuch  Arrcfts  broken,  the  Parties  might  be  punifhed 
Swsjaand  fined 
VeOffic./M-  Again,  Inquiratur  ft  arreftatni,  ad  ferviendum  Regi  fre- 
r“1'  P*r git  arreftum , bujufmedi  trarifgnjfor  flat  in  gratia  Regia  five 

tR^io”’  V‘  fu*  utrum  voluermt  comrmttert  Carceribus  manci ■* 

p annum  ve!  finem  fa  cere,  m bac  parte  fi  arreftum  bujufmodi 
factum  manifeftum  fuerit  eagnitum. 

The  Black-  if  the  Admiral  by  the  King’s  Command  arrefts  any. 
Admiralty  ° ShiPs  for  the  Kin§’s  Service,  and  he  or  his  Lieutenant  re- 
fol.  28,  29!  e?tnrn  and  certifie  the  Arrefl  or  a Lift  of  the  Ships  arreft- 
157, 1 j8.  ed  into  Chancery,  no  Matter  or  Owner  of  the  Ships  fo 
arrefted  (hall  be  received  to  plead  againft  the  Return, 
pur  ceo  que  I’flOmiral  f fon  Jlicuf  cuant  font  De  rccojD. 

3itcm,  Inquirendum  de  omnibus  Navibui  qua  ad  fervien - 
dum  Domino  Regt  fuper  man  arreftateefuetint,  (3  poftea 
Dommi  poftefforet , five  Magftri  dolo  & fraude  a fervitio  hu- 
jufmodt  fe  Jubtraxertm  in  deceptionem  Dommi  Regu,  qui 
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f',  itidt  poflea  indiilati  fnerint,  & convtUi  Juper  hoc , naves 
Its*  Domino  Regs  forisfaila  per  ordinal ionem  Domini  Regos 
Richardi  Prirni  ; & fi  Domini,  Pcjjcfercs,  vtl  Magiffri  bit - 
jufmodi  inde  coram  Domino  Rege  & Castellano  (uo  per  ali- 
qsussaHegationes  ft  aut  tiavcs  bujufmodi  tXcufare  vilttcrint,fi 
(Umirallus  vel  locum  tenentes  fui  per  Literal  futt  Patentee  de 
arrtffo  bujufmodi  fail*  {idem  fecerint  plentorem,  Demin:,  P-f- 
[efforts,  aut  Magiftri  prsediDi  nullo  modo  auJiri  dcbeant , Jet t 
eit  fJes  quovis  modo  adbiberi , to  quod  Admtrallus  & locum 
tunnies  fui  font  de  recordo. 

And  if  the  Ship  fo  arretted  break  the  Arrett,  and 
the  Matter  or  Owner  thereof  be  indi&ed  and  convicted  cra.  Ar^  0p 
Actant  I'&bmirai  by  the  Oath  of  twelve  men,  the  Ship  mmpi en\  c. 
fball  beconfifcate  to  the  King*  which  power  the  Gfaew/^hedtheShip 
maintains  in  all  places  where  he  has  power,  and  the  fame  mone7  c-  lot‘ 
fcems  to  be  provided  for  in  the  latter  Claufi  0/15/?.  2. 7y*  0 ,co 
a 3.  * 


VI.  By  King  <Stfjclrr&,his  B /hops  and  Nobles  in  the  Gcne- 
TilCounciloi  GnfjaniJ^»wi  0C9.  for  the  Petting  out  a Fleet  spelmmi  c<m- 
every  Year*  and  the  punilhment  of  thofe  who  hurt  ovc,l‘^om‘J^' 
fpoiled  any  Ship,  ordeferted  the  Service,  efpecially  if  the ,2  ’ ‘i*1* 
Ring  was  prefent  in  the  Expedition,  amongft  others  it 
was  Enafted,  Si  quit  Navem  in  Reipubv  Expedsttoncm  dtfg- 
nut  am  vitiavirit,  damnum  integre  refituito  & Paccm  Regis 
vielatam  comptnfato f verb  iia  prorfui  corneperit,  ut  dem- 
erit nibtlt  habeatur , plenum  luito  injuriam  13  lafsm  praterea 
Msjeflatem.  So  Sir  Henry  Spelman'%  Veriion  Out  of  the 
Saxon  Copy  renders  it,  but  the  ancient  Copy  hath  it 
more  largely. 

Nava  per  (sngulos  annoi  ob  patriae  defenfsenem  & mursitio - spelnuni  fo’. 
nm  preeparentur , pofque  Saerojancltim  Pjjcba  cum  cunfiu  5 2s.  expcihio 
attnfilibui  competentibus  ftmul  congregentur  \ qua  igitur  etiam  Novalii. 
poena  digni  funt , qui  Navium  detrimentum  in  ahquibus  per- 
feiimt  ? notum  *Jfe  cuptmus , quicunque  aliquam  ex  Navtbus 
per  quampiam  inerttam  vel  incuriam,  vel  negligent  tarn  corru- 
perit  j & tamest  recuperabihs  ft  3 is  Navis  corruptclam  vel 
JraEt ur am  ejufetem  per  fvlidam  prius  recuperet,  R(gtq\  dttnde, 
toque  pro  cjufdens  muninonis  frailura  fbimet  pertinent,  rite 
ferfolvat. 

Mott  certain  it  is,  that  the  Kings  of  England  have  in  all 
Ages,  by  their  Writs  and  Patents,  commanded  not  only 
the  Admiral,  but  tht  Wardens  of  the  Cinque-Ports  and 
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others,  to  arveft  and  provide  Ships  of  War,  aud  other  , 
Vellells,  and  imprefs  and  provide  Matters  of  Ships,  Sea- 
men, Mariners,  and  all  other  neceflary  Tackle,  Arms,  , 
Scotia  to  and  Providers  for  Ships,  for  the  defence  of  the  Sea  and 
£ 3*  wr.  2.  to  the  Realm  againft  foreign  Enemies,  or  for  tranfporting  1 

17.  and  then  0f  Armies  paying  their  Freight  (if  not  bound  thereto  by 
to  34.  Mi afy  tcnure)  as  wcii  as  to  eleft  and  provide  all  forts  of  Souf- 
aorj.toi..  djer^  CarpenteR>  and  other  Officers  to  be  afliftantsin  1 
their  fcveral  Expeditions. 

But  Fiffiermen  or  Mariners  prefled  for  the  Service, .are 
i ! /i?.«p.i3.notto  he  employed  as  Souldiers,  but  only  as  Mariners  ■, 

Vide  scat  16.  unlefs  jt  be  jn  C3fes  of  great  neceffity,  or  bound  thereunto 
ijctr.  r-1 5 hy  Tenure,  Cuttom,  or  Covenant. 
i v tf  M.  And  Watermen  that  fhall  withdraw  themfelves  in  time 
c.  i s.  ' of  preffing,  fhall  fuffer  a fortnight’s  Imprifonment,  and 
be  prohibited  to  row  on  the  Thames. 

Court  of  Ad-  V.  The  reafon  why  the  Admirals  had  fuch  power  given 
mirdty  ere-  them,  was  becaufe  they  being  fometimes  called  Capttanei , 
tied  by  Ed.  3-and  Gubernatores  Plot  arum,  they  had  their  ordering  and 
governing  of  the  Ships  of  War,  and  the  raifrng  and  fitting 
up  fuch  Ships  for  the  Navies,  as  they  thought  fit  ^ other 
times  called  Cujlodes  Maritimarum  partium,  their  duty  be- 
ing to  provide  all  Naval  Provifions,  as  well  to  fupply  the 
King's  Navies  occafions,  as  to  gratific  any  other  of  the 
King’s  Friends,  when  dittrefs  fhould  conftrain  them  to 
Vide  sir  Henry  touch  in  his  Ports,  that  his  Subje£ls  might  receive  the 
spelrttamG\oV’ retaliation  again  •,  they  were  called  Capitanei  Nauta- 
'llmbatZ-  rum  & Martnil!orum->  as  in  reference  to  the  deciding  all 
chmn'tit.  Ad.  differences  amongfl  thofe  in  the  King’s  Service,  and  pu- 
mirsi.  }ol.\  2.  nifhing  of  fuch  as  tranfgrefled  ; and  as  the  place  was 
great,  fo  the  power  was  large,  efpecially  in  all  things 
belonging  to  the  Navy- Royal 3 in  which  they  had  the  Su- 
preme rule  and  government  in  all  things  belonging  to 
it.  He  fate  formerly  in  the  King’s  Houfe,  and  there 
kept  his  Court,  as  the  French  Admirals  do  at  this  day  at 
the  Mirble-Table , in  the  King’s  Houfe  at  Paris. 

And  although  there  feems  no  queftion  but  the  King 
may  prefs  Ships,  yet  there  have  been  thofe  who  feem  to 
doubt,  if  not  to  queftion,  whether  he  may  prefs  Men  to 
ferve  3 for  my  own  part  I think  he  may,  my  Realons  are 
thefe:  It  is  lawful  for  every  Man  toaddid  and  yield  up 
himfelf  to  whom  he  pleafeth,  as  appears  both  out  of  the 
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Hebrew  Law  and  Roman  Law  ; why  then  may  not  any 
people,  being  at  their  own  difpofe,  give  up  themfelves 
to  their  Prince  or  Sovereign,  lo  as  to  tranfcribe  the  right 
of  commanding  their  aid  and  help,  as  often  as  need  /hall 
require  (it  is  not  here  inquired  what  may  be  prefumed  in 
, a doubtful  cafe,  but  what  may  be  done  in  point  of  right) 
mod  certain  fuch  a power  may  well  be  done,  and  that 
grounded  on  great  Reafon ; as  if  the  Common  wealth 
fhould  happen  to  be  invaded  by  fuch  a one  as  fecks  not 
only  the  fubverfion  ot  the  Government,  but  the  deftru- 
tfion  of  the  People,  and  they  can  find  no  other  way  to 
preferve  themfelves,  but  that  the  •fupream  Power  fhould 
be  veiled  with  fuch  a Prerogative,  as  to  inforce  or  prefs 
the  Inhabitants  to  ferve  in  Arms  in  the  Defence  of  the 
fame,  and  the  contempt  of  which  to  punifli  ; or  if  they 
Ihonld  be  oppreft  with  Want, and  that  fupplies  of  Provi- 
lions  can  no  ways  be  had,  but  by  compelling  another  by 
force  to  exhibite  the  common  Offices  of  humanity  to  a 
Nation  in  whofe  Territories  a Famine  rages,  that  the 
Inhabitants  fhould  on  fuch  extraordinary  Occafions  be 
compelled  by  force  to  ferve  in  Arras. 

And  this  Dominion  may  be  obtained  feveral  ways,  ei- 
ther by  a voluntary  Refignation  to  a Conqueror,  as  they 
of  Capua  to  the  Romans , Our  Land , the  Temples  of  our 
Gods , all  Divine  and  Humane  things  we  yield  up  into  y our 
hands,  O ye  Confcript  Fathers.  Again,  Freedom  may  be 
granted  to  all  by  a Conqueror,  except  Mariners,  which 
lhould  in  Cafes  of  neccffity  be  excepted,  or  that  fome 
Prince,  who  will  not  fuffer  any  Mariner  to  go  out  of  his 
Dominions,  without  fubje&ing  themfelves  to  fuch  a rea- 
fonable  command;  befides  the  Majority  of  Nations  on 
fuch  grounds,  may  abdicate  from  a part  of  them  the  en- 
tire Freedom  of  that  Member. 

Nor  are  there  examples  of  this  kind  wanting ; the  Ger-  Heims, 
mam  are  every  one  Mailer  of  his  own  Houfe,  but  are  al- 
moll  on  every  occafion  fubjeG  to  their  Lords,  efpecially 
in  their  Goods.  The  Irtfh  Cojherers , which  were  reprehen-  cote  infflt. 
dinations,  when  the  Chief  Lord  and  his  Retinue  came  to  fol.  558. 
his  Tenant's  Houfe,  they  fed  upon  his  Provifioas  till  they 
were  fpent,  all  being  folely  at  their  Devotion.  And  asto 
the  Sea»  the  King  of  Britain  may  at  this  day  rellrain  Mer-  *•  E. «-  Memb. 
chants  or  Mariners  to  pafs  out  of  the  Realm,  without  Li- 1 8>  *m- FdU 
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. _ ccnce  i and  the  various  tenures  that  are  introduced, 

/•oi.  yin.  \.E.  which  is  prefumed  were  fince  the  Conqutft,  were  no  other 
».  mm.  44.  four  the  W ill  of  the  Conqueror ; for  the  right  is  not  mealU“ 
a«.  Pjt.  17  rcd  [)V  tbe  excellency  of  this  or  that  form,  but  by  the 

//.  6-  Kp  C /i. 
in  dor f tide  * ' ^ ‘ 

the  Calc  of 

Bi  ii,  in  Late's  Reports,  fol.  4. 

VH.  And  though  it  hath  been  conceived  by  (bme,  that 
the  King  cannot  prefs  Men  to  ferve  in  his  Wars,  giving 
their  Rcafon,  that  of  old  he  was  to  be  ferved  either  by 
6.f‘r,,■  thofe  that  held  by  tenure,  thofe  that  covenanted  by  In- 
er.  mV  the  denture  to  provide  Men,  or  thofe  who  contraSed  with 
1 in  If  nates  the  King's  Officers  for  Wages  and  entered  into  Pay,  or 
fol . 7 :•  thofe  that  were  in  Prifon  for  the  King’s  Debts;  but  that 
only  extended  to  thofe  Wars  that  were  by  Land : not  one 
An  i the  Star.  word  jn  all  tbofc  Afts>  or  Mufter  Rolls , what  any  ways 

v des  punTlh-  mention  the  leaft  of  Mariners;  and  yet  that  vaft  Fleets 
nitnt  tonhufc  were  in  thofe  days?  But  on  the  other  Hand  it  hath  been 
Watcmen  always  accuftomcd  to  prefs  fuch  fort  of  Men  for  the  Na- 
v ho  Hull  hide  vaj  Expeditions.  The  ancient  Records  that  mention  fuch 
Pcrfons  iubjc<a  to  prefs  by  Law  is  that  of  49  E.  3.  com- 
thcCom.  monly  called  * The  lnqutfuton  of  Q Heenboroujrh , wherein  it 
mon  Law  was  was  exprclly  in  charge  amongft  others,  to  inquire  ot  thofe 
as  10  tii- right  jvjarincrs  that  were  preflcd  for  the  King’s  Service,  and 
of  pa-fling,  ddcne(]  tbc  fame;  so  likewife  by  thofe  other  Articles 
woui<t  tranflated  by  Ro„°bton,  it  is  in  exprefs  charge  to  the  Jury 
never  punilh  ro  prefent  thofe  that  being  preft  to  ferve,  braitc  the  Kings 
thole  whom  Arrcft,  in  order  to  their  Punilhment  •,  and  in  thofe  days 
they  could  ^ was  cftccmed  an  high  offence : and  the  Oath  which 
-°1  VJor  lo  E the  Jury  then  took  being  impanelled,  was  this. 

<;.m  the  iiiack  SLljtB  !)crf  fee  my  Ltuotlje  aomiral,  that  3 Jonathan 
Book  of  the  Nath  fljaU  turll  ano  truly  enquire  fo?  oar  JLojD  tJjc  ittng, 
jt  .mirMiy  |2»nt16  toru  anD  truly  at  this  time  then  ferbe  at  ttjic  Court 
loi'^Anst of  th’  flomiralty,  ptefent  at  moth,  as  3 habc  aebnoto* 
J 9 icrb  o'  inayljnbcby  inhumation  ofeny  of  my  fdlotos, 
ct  all  mane  articles  0?  Circumffances  ttjat  toudjen  the 
Court  of  the  T tunicate  ano  Lato  of  the  &ra,  the  fahtrh 
fljall  he  grate  to  me  at  this  time ; ano  3 thereupon  fu»?n 
o'  chargto,  ano  of  aU  other  that  may  rrnctu  in  my  mine, 
ant  in  fljaUfoj  nothing  lettc,  that  is  for  to  fay,  fo?  Jfran* 
tfcifp,  i.o;tlhtp,  Ktnrcoen,  aUicnw,  jfrienoibip,  Jlotoe, 
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^atreo,  Genbp,  <£nrmitcc,  foj  d.:cd  of  (off  of  Cootmre  fo: 
nan  ot^ft  cafe  tfjat  3 tyall  foe  Doc,  tljc  King's  Counfeiis,  nn'l  B,?ci< 
ntp  fcllotos,  mine  oinne,  toill  aim  truly  brie  nuth  oitt  AdniStv'^ 
frauoe  oj  malcngyit,  fo  <©od  meljclp  at  ffjc  tjoln  noi«c,/w."i-.‘  J 

anD  bp  tfjts  130)6. 

t VIII.  And  as  the  enquiry  was  Ariel,  fo  was  the  punifh- 
ment  very  gre3t : Item,  qui  fugiet  a Domino  vet  jocio  juo  . 
fro  timiditate  belli  vtl  mortis  in  conduct  tone  Heretcchii  fui  i»i*g  'jj”'*' f 
expedition*  navals  vel  terreftri,  perdat  omne  quod  fuum  off , i , feu, 
&fuam  ipfius  vitam,  manui  mitt  at  Domtnus  ad  ter  ram  quam2-  etP-  9- 
ti  ante  a Jederat. 


IX.  In  the  Service  of  the  King  two  forts  of  perfons  were 
always  capacitated  to  attend  the  Navy  Royal  in  their  Ex- 
peditions, the  one  a Salt-water  Land-Soldier,  the  other 
a compleat  Mariner  or  Sailer : It  was  a doubt,  whether 
fuch  a Soldier,  departing  from  the  fervicc,  were  fubject 
to  any  other  punifhmenc  than  that  of  Martial  Law,  which 


can  at  no  time  be  executed  in  Englanlbut  when  the  King's 
Standard  is  in  the  Field  •,  thereupon  it  was  provided, 

7 bat  tf  any  Souldur  being  no  Captain,  immediately  retained  H 
With  the  King , which  (ball  be  in  wages  and  retained,  or  take'  l' 

any  prefl  to  jerve  the  King  upon  the  Sea , or  upr.n  the  Land 
beyond  the  Sea , depart  out  of  the  King's  ferutce  without  licence 
of  hu  Captain , that  fuch  departing  be  taken , deemed , and  ^ g * 
adjudged  Felony.  And  that  all  the  'Juftices  in  every  Shire  op  ‘ •caP-  ‘ 
England,  where  any  fuch  Offenders  be  taken,  have  power  to 
enquire  of  the  f did  offences , and  the  fame  to  hear  and  deter- 
mine as  they  do  and  may  do  of  Felony,  &C.  expnfftd  rn  the 
King's  Commiffion  to  them  made,  as  through  the fame  cffenccs 
were  done  in  the  fame  Shire ; and  aljo  that  the  departing  of 
fuch  Soldiers , and  alfo  their  Retainers , if  it  be  trazerfed. , 
be  tried  in  the  fame  Shire  where  they  are  for  fuch  a Cauje 


am  (ltd  and  arraigned.  The  Juftices  have  here  a con- 
current power  to  enquire  and  try,  but  it  docs  not  Unit 
out  the  Sovereign  Courts,  or  hinder,  but  the  King  may 
try  them  ujlon  a Comivullion  of  Oyer  and  Terminer, 
or  Gaol-delivery.  It  was  a doubt  conceived  by  fome  of 
the  late  Judges, if  a Man  had  ran  from  his  Colours  at  Ply- 
mouth, and  afterwards  was  taken  in  Middlefex , and  com* 
mitted  to  Newgate , whether  after  a Bill  is  found  in  Mid- 
dle fex,  the  Juftices  of  Gaol-delivery  for  Newgate  could 
try  him ; but  it  was  ruled  more  than  once  by  the  greater 
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number  of  the  Judges,  they  might ; and  fo  have  the  Pre- 
cedents been  always  fince  the  making  of  this  Statute, 
and  upon  the  like  Reafon,  that  a Man  that  takes  a fecond 
Wife,  hath  by  the  Statute  the  fame  diredions  to  be  tried 
in  the  fame  Shire  where  he  is  taken;  yet  if  taken  in 
MuUlejcx,  was  always  tried  at  the  Old- baity,  in  Lon- 
don. 

Thefe  Statutes  were  made,  becaufe  the  Statute  of 
18  H.  6.  cap.  19.  was  looked  upon  not  to  be  fufficient,for 
that  that  Ad  had  reference  only  to  the  ancient  Tenures, 
and  thofe  that  covenanted  with  the  King  to  provide  Sol. 
diers;  whereupon  a queftion  afterwards  arifing,  whe- 
ther feveral  who  having  then  taken  preft  Money  toferve 
the  Queen  againft  the  Rebels  in  Ireland,  and  had  departed 
and  withdrawn  themfelves  from  the  Service,  (hould  be 
within  thofe  Statutes,  in  regard  fome  doubt  Seemed  ;to 
arife  on  the  fame ; but  it  was  refolved  by  all  the  Judges  of 
England,  that  thofe  two  Statutes  of  7 H.  7.  Cap.  1 . and 
3 H.  8.  Cap.  5.  are  all  one  in  effed,  and  were  perpetual 
Ads:  the  great  doubt  and  queftion,  whether  the  Statute 
of  1 8 H.  6.  Cap.  1 9.  did  extend  to  Mariners  and  Gunners 
ferving  on  the  Seas,  and  taking  Wages  of  the  King,  was 
in  Parliament  not  long  before  cleared  in  thefe  words: 
7 hat  the  [aid  Statute  made  in  the  eighteenth  Tear  of  the  Heign 
of  H-  6.  m all  paint,  forfeiture! , and  other  things,  did,  doth, 
and  hereafter  fliall  extend  at  well  to  all  and  every  Mariner  and 
Gunner,  having  taken,  or  who  hereafter  fit  all  take  preft  or  wages 
to  je<vc  the  Queen's  Majefty,  her  Heirs  and  SucceJJors  to  all 
intents  and  purpofes,  as  the  fame  dtd  or  doth  unto  Souldterty 
any  diver  fines  of  opinion,  doubt , matter , or  thing  to  the  con- 
trary thereof  not  wit  branding:  But  now  Mariners  deferr- 
ing the  Sca-fervice  are  particularly  within  the  Provifion 
of  r 3 Car.  2.  Cap.  9.  which  hath  made  the  Ofllnce  Death ; 
but  the  Tiial  is  by  a Court  Marfhal. 

And  Land-Soldiers,  though  in  time  of  Peace,  are  like- 
wife  within  theStatute  of  7 Hen.  7.  Cap.  1:  and  3 Hen.  8- 
Cap.  5.  it  they  take  any  preft  Money  to  ferve  the  King 
upon  the  Sea,  or  upon  the  Land,  or  beyond  the  Sea,  and 
lball  defert  the  Service : but  that  is  Inquirable  according 
to  the  Courfe  of  the  Common  l aw,  where  if  the  party 
fhall  depart  without  Licence,  he  fhafl  fuftcr  Death,  with- 
out benefit  of  the  Clergy. 


X.  If 


£)f  ceding  ^ipsf  anl)  spanner^.  ,G? 

X.  It  fuch  Perfons  fhall  fo  defert  the  Service,  it  hath 
been  a Queltion,  whether  a private  Pcrfon  under  the  lame  J;  nlib^„:, 
obedience  meeting  with  fuch  a Dcfcrtcr,  mighr  not  put.,,  /•„/, ,, 
him  to  death  •,  it  hath  been  conceived  that  lie  might,  and  ,mn.or*„  bent 
the  aft  is  lawful,  and  the  party  that  flays  him  hath  a it,  ue 
Right  before  God,  as  impunity  before  Men:  But  that  is  ^ . fJ,  /;,rf 
to  be  underftooa  partly  by  the  Words, and  partly  by  the  c/f 

1 etter  of  the  Law  : For  if  the  Law  gives  indulgence  to  ejlliqila  w* 
pamon  it  takes  away  humane  Punilhment,  and  not  the  ReipMu*  *«- 
!£•  u“fa  S an  Husband  kills  an  Adulterous  Wife 
the  Adulterer  * in  the  Adi { mefi:  certatn  it  is  a Pi  ovoca  yu„ 

iftheVaw  reljpcft  th^Danger^of  Mature6 Evdf  b^dehiy  w'fflitc'r'o- 

ofPuniQiment,  it  is  conceived  to  grant  : right : and  pub-; 

lick  power  to  a private  Man ; fo  that  he  is  not  then  in  toentit!e  hirn 

the  capacity  of  a private  Man.  to  and 

r lo  it  was  mi  l 

. „ BUM  at  Ctr.  2.  in  theCafe  of  one  found  Tpeciany 

? JJSjslSbdte*.  ju(l|« Wfie.,  »to  fle«  the  Adel, ere,  in  Ihe  my 
Aft.  4 Jugifi.  i*  Chic,  Dei  ctutum,  C.  m*  «*•  *• 

And  upon  that  very  Rcafon  Queen  dn«d 

the  conftituting  of  a Con(tabl',tox  the  Trial I of  Sir  tracts 
Drake,  who  ftnick  off  the  Head  ot  Doughty  m partes 

Hence  itis, that  every  Man'hath  a Licence  given 
him  to^oppofe  force  againft  plundering,  and  pillaging 
Soldiers  fand  the  next  the  fubfequent  Law  about 
ters  faith,  Let  all  men  know  they  have  * power  given  them  JJ 
Znftp  Jltck  Robbers  and  Deferters  that  run 
ifurs  Id  allure  Mmtfters  of  Revenge  for  the  suet  of  a..,  to 
this  purport  is  that  of  MM, 

thev  call  Banditoes,  from  thofe  kind  of  Laws,  becaufcin  F„eU„it^ 

there  proceeds k 
nilhment  or  Outlawry  being  promu  gatcu  f 0f  ■■  </.  v time 

general  Editt,  the  Faft  being  ev^e^ob^S^^./^rt.B. 
of  a Indement  or  Sentence  pronounced  , the  Judgment  J(  ii  ^ ^ 
r A ijtcr  mull  be  according  to  the  Cntl  L«*s  which^7  h-.6./e/.  j. 
£*3£«a  in  force  as  to  the  Tnalof  fuch  Defer- 
j G 4 ’ 
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ters}  which  Impunity  for  fuch  killing,  feems  allowed  of 
at  this  day  by  that  Law, 

Xll.  Cafes  relating  to  thejurifdiftion  of  the  Admiralty 
as  to  Matters  fueable  thcre,or  at  the  Common  Law. 

The  Trial Ihall  be  where  theOriginal  Contract  is  made, 
which  ifin£»j/<j»//,  tho’  the  Subsequent  Matter  to  be 
done  be  upon  the  Sea,  the  Trial  fhall  be  at  the  Common* 
Law.  But  if  the  contrail  and  what  is  to  be  done  all  of 
It  is  beyond  Sea,  it  cannot  be  tryed  at  Law  here,  but  in 
the  Admiralty. , but  if  part  be  to  be  done  here  and  part  be* 
yond  Sea,  fo  as  it  is  mixed  •,  then  it  Ihall  be  tried  at 
Law.  As  an  Aftion  upon  the  Cafe  upon  a Policy"  of 
A durance  made  at  London , that  a Ship  Ihall  Sail  from 
Micom  Kegts  in  the  County  of  Dorfit  to  AbviHe  in  France , 
fafely  &c  And  the  Plaintiff  declared  that  the  Ship  in 
Sailing  towards  Abville , viz.  in  the  River  ofSome  in  France , 
was  arrelied  by  the  King  of  France,  and  the  Blue  was  whe- 
ther the  Ship  was  fo  arrefted  or  not  \ the  Trial  was  by 
Niff  Prim  in  London , and  refolved  to  be  well  brought, 
tho’  ’twas  objected  that  this  Ifliie  arifing  merely  from  a 
place  out  of  the  Rcaline,  could  not  be  tried  at  Law,  for 
the  Alfumpfit  being  3t  London  was  the  ground  and  foun- 
dation of  the  Action,  and  therefore  Ihall  be  Tried  here, 
for  otherwife  it  could  not  bo  Tried  at  all.  Cited  in 
Dowdale  Ca/e  6.  Rep.  47.  6.  Godboll  7 6.  and  204." 

And  fo  if  the  Contrail  be  made  at  Land,  tho'  beyond 
Sea,  the  Trial  (hall  be  atLaw,  tho’  what  is  to  be  done,  be 
all  of  it  beyond  Sea,  by  laying  the  Contract  made  at  a 
Place  in  England,  as  in  Burdeux  apud  Islington  in  Com. 
Middlcfex.  So  is  the  Cafe  of  Slaney  and  Clobcry  againft 
Cotton , where  the  Plaintiff  fued  the  Defendant  in  the  Ad- 
miralty Court  upon  a Promife  made  in  Barbary,  to  Sail 
from  Strborona  in  Barbary  to  Ricumpta  in  Brazeil , &C.  upon 
fuggcflionAhat  the  Con  trail  was  made  in  London , pro- 
hibition was  granted:  for  by  Jana  the  performance  of 
the  confederation  does  not  give  the  Adlion  without  the 
Contrail,  and  this  was  made  at  Land,  tho*  beyond  the 
Seas,  which  may  be  fuppofed  to  be  done  in  a place  in 
England.  2.  Rolls  Rep.  48 6.  See  Tucker  and  Caff 1 Cafe  in 
the  fame  Book  472  and  ^7.  and  2.  Brow ■ to.  it. 
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A Contract  was  made  at  New-Caftlt  that  a Ship  flionld  Matters  be- 
Sail  from  Yarmouth  to  Am ferdam.  Debt  was  brought  upon  y°nc|^a  not 
this  Contra in  the  Court  of  Hew-Caftle  j adjudged, an 
that  the  A&ion  would  not  lye  there,  being  a limited  court. 
Jorifdidion,  which  iha.ll  not  have  conufonce  of  any  mat- 
ters done  in  part  thus  tranfmarmts , but  only  the  Courts  at 
T Vtflminfler,  Marjh.  3. 

If  one  libell  in  the  Court  of  Admiralty  fora  thing  p^ma«i>L-  for- 
done upon  the  Land,  and  itappeareth  upon  the  Libell,  fumr,  in  the 
that  tbe  thing  was  done  upon  the  Land,  and  they  not-  Admiralty, 
withftanding  that  hold  Plea  of  it.  A Praemunire  lyeth  up- 
on it  y but  if  the  fame  do  not  appear  within  the  Libell, 
then  it  is  not  within  the  Statute  of  the  15.  and  1 5.  of  R. 
z.c.  5.  but  a Prohibition  lhall  only  itfue,  2.  Leond.  183. 

In  Sir  RrcbarJ  Buckley's  Cafe. 

The  Admiralty  hath  Jurifdi&ion  of  Flottum.  Trefiliav a-  Admiralty 
gainft  ’Jones  2.  Ketble  \6l.  hath  Jnriift 

A Dutch  Ship  was  broken  by  a great  Tempeft  in  a ot  1 lc“' 
Creek  of  the  Sea,  Infra  Corpus  Comitatusdt  Dorfet,  the  Sai-*‘im" 
lors  upon  pretence  that  the  Goods  in  the  Ship  were  bcnaSuperfedenstn 
ftntura  procured  aCommiflion  of  Sale  out  of  theAdmiral-tllc  Admiral- 
ty Court  to  fell  them,  and  the  true  Owners  to  prevent ty‘ 

Inch  Sale,  bro  ught  a Super fedeas%  and  upon  Ihewing  the 
Ljbell  to  the  Court  a Prohibition  was  granted.  (1)  be- 
cau£e  the  Caufe  of  Adion  accrued  tnfra  Corpus  Conti' 
tatus.{ 2)  Bccaufe  the  Sale  of  the  Goods  was  good, as  bona 
per  it  sera  Culnser  a gainft  Brand.  2 Sid.  81. 

Onehaving  takenaShip  as  Prize  which  had  bona  per  it  ur a . vft 
entred  intoaRecognizance  with  fureties  before  thejudges  sentence 
delegate  to  bring  the  Money  raifed  by  Sale  of  the  Goods  in  tbe  Admi- 
into  theAdmiralty  Court  before  fucha  day,if  they  upon  a ralty  where 
Plaint  there  depending  did  not  adjudge  the  Ship  andGoods  th<7  hav5  °' 
to  beLawful  Prize.which  they  adjudged  LawfulPrize,afid  f^nce^is no"11” 
after  at  another  time  cited  the  Owner  before  the  Judges  cauie  fora 
of  the  Admiralty,  and  for  his  not  coming  and  bringingProhibition. 
the  Money  at  the  day, they  threatned  to  fuc  Execution  a- 
gainft  the  Bail  or  Sureties  who  were  Merchants  of  Lon- 
don, Prohibition  was  praied,  for  by  their  fir  ft  Judgment 
or  Sentence,  their  Recognizance  was  difeharged,  and 
they  ought  not  by  Colour  of  this  to  endanger  the  Credit 
cf  Men  of  Reputation  •,  but  the  Court  would  not  grant 
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a Prohibition,  for  they  faid  an  tin  juft  Sentence  of  the  Ad- 
miralty in  a Caufe  of  which  they  have  Original  Conu- 
lance,  is  not  a Caufe  of  Prohibition.  As  if  Tythes 
which  in  verity  are  paid  , are  found  not  paid  in 
the  Spiritual  Court,  yet  a Prohibition  lyes  not,  and  here 
the  Judges  Delegate  have  foie  Power  upon  this  Recog- 
nizance, to  make  Execution  or  defeat  it.  Bicks  again  ft* 
C bclftocke  2 Sid.  I f 2. 

Suit  there  for  The  Corporation  of  Trinity  Houfe  under  pretence 
not  hallafting  of  Letters  Patents  from  Queen  Elizabeth  for  the  Ballaft- 
a Ship.  jng  Qf  au  ships  within  the  Bridge  of  London  and  the  Sea, 
and  that  no  Ship  fhould  take  Ballaft  of  any  other  but  of 
them,  fued  one  Bortman  (a  Dutch  Man)  in  the  Admiral- 
ty for  taking  Ballaft  of  another,  within  the  Place  afore- 
faid.  p.  Curiam  the  Place  being  alledged  to  be  at  Rat- 
cbffc,  a Prohibition  was  granted  5 Refoived  that  the  Let- 
ters Patents  were  void,  for  that  thereby  a Charge  is  rai- 
fed  upon  the  Subjeft  for  the  private  gain  of  the  Houfe, 
for  they  would  not  Ballaft  a Ship  under  p.  Tun.  Bore - 
man's c.  2.  Brown.  13. 

Stat.  13. 2.  a.  ]n  the  Cafe  of  Sir.  Hawkim  Vice  Admiral  of  the  Coun- 
M and  11.  ty  0f  Devon  who  was  profecuted  in  the  Starr-Chamber 
for  abetting  and  conforting  Hull  and  other  notorious  Pi- 
rates. It  was  there  refoived  that  by  the  Common  law 
the  Admirals  ought  not  to  meddle  with  any  thing  done 
within  the  Realmc,  but  only  with  things  done  upon  the 
Sea,  and  alfo  by  the  Stat.  of  13  R.  2.  c.  5.  2.  b.  s\.c.  1 1 . 
and  it.  h.  2.  c.  3. 

It  was  likewife  refoived,  that  the  laid  Statutes  are  to 
be  intended  to  hold  Plea,  and  not  of  a power  to  awatd 
Execution  3 for  the  Judge  of  the  Admiralty  notwithftand- 
ing  thefe  Statutes  may  do  Eecution  within  the  Body  of 
the County. 

The  Court  of  Admiralty  is  not  a Court  of  Record, 
becaufe  they  proceed  there  according  to  the  Civil  Law. 
13.  Rep.  ft. 

Where  one  admits  the  Jurifdiftion  of  the  Admiralty 
by  pleading  there  3 no  Prohibition  fhall  be  granted.  Jen- 
nings againft  Audley,  2-  Brow.  30.  12.  Rep.  77. 

Suit  there  Cradock.  bought  divers  things  within  the  Body  of  the 
for  t :anirad  County,  which  concerned  the  fur nilhing  a Ship,  as  Cor- 
upon  Land  dage,  &c.  the  Vender  fued  him  in  the  Admiralty  Court  3 
Prohibition.  . a 
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a Prohibition  was  granted,  a \ Brow.  37.  Cradodts  Cafe, 

Owen  ill.  %.  Kttblt  f 51  Menynttber  againft  Mount  ford. 

The  Defendant  being  Matter  of  a Ship,  of  which  the  Original 
Plaintiff  was  Owner,  the  Ship  was  taken  by  Pyratcs  up- Caufc  °n  the 
on  the  Sea;  and  to  redeem  himfclf  and  the  Ship  hecon-^?re|^''^ 
traded  with  the  Pirate  to  pay  him  50/.  and  pawned  his one  1 “z’eU-V* 
Perfonfor  it,  the  Pirate  carried  him  to  the  llle  of  Sciily,U3-  Turner 
and  there  he  paid  it  with  Money  borrowed  ; and  gave301?  chjz- 
Bond  for  the  Money  at  his  Returne,  after  the  Redemp- £a;n.ft 
tion  both  of  the  Ship  and  himfelf  he  fued  in  the  Admu^^^h^ 
why  for  the  50/.  and  had  a Sentence  for  it,  and  there-3. cm.  685. 
upon  a Prohibition  to  the  Admiralty  was  prayed  but  de-  dnoxymu*,  3. 
nyed,  becaufe  the  Original  Caufe  began  upon  the  Sei,^oJ-  1 54- 
and  whatever  followed  was  but  acceflbry  and  confequen-„,^f  c0,,-lb}n' 
tiaU  Hardies  183.  Sparke  againft  Stafford.  Laws  of  the  Prohibition 
Sea.  427.  Prohibition  was  granted  to  the  Admiralty  on  the  22- 
Court  on  the  2ad.  and  23d.  Ca.  2.  cap.  26.  St&.  ii.  in»nd  23.C4.  a. 
Suite  the  re  for  the  Forfeit  of  a Ship  on  Selling  Wares 
in  Ireland  without  breaking  Bulk,  being  put  into  Ireland 
from  America,  by  contrary  Winds,  this  being  Triable  in 
the  Plantations  or  any  Court  of  Record  in  Weflmmfier. 

Ptdgeon  con.  Trent,  3.  Kttblt  640,  647. 

A Matter  of  a Ship  agreed  with  certain  Merchants 
concerning  a Voyage  and  received  Orders  from  them  to 
lay  in  Provifions  of  Meat  and  Drink,  and  to  provide 
Mariners,  &c.  and  after  the  Voyage  was  finilhed,  the 
Merchants  refuted  to  pay  the  Matter  of  the  Ship,  what 
they  had  agreed  for,  upon  which  he  Li  bell’d  againft  them 
in  the  Admiralty,  Prohibition  was  granted  upon  the  Sta- 
tute of  a.  R.  i.  cap.  j.the  Contraft  being  upon  Land,  and 
denied  the  Cafe  Hill.  8.  Ca.  1.  Cro.  296.  which  faith  Pr°hi?’?tlon 
that  when  a Thing  is  in  its  Nature  Maritime  as  in 
Cafes  of  Mariners  Wages,  the  Admiralty  Jhall  have  the  wa^es, nC  * 
Conufance  of  it.  Woodward  againft  Bontfban  Raymond*. 2nd 
3 Levinz..  60.  Cckt  againft  Cretcber,  &c.  2 Vtnt.  l8r. 

If  a Contract  or  Obligation  be  made  upon  the  Sea,  rontraft  n.ir, 
yet  if  it  be  not  for  a Caufe  Marine,  the  Suit  upon  this, Marine  ma-e‘ 
fhall  be  at  Common  Law , not  in  the  Admiralty.  Hob. at  ica- 
11. 

If  the  Original  Contraft  be  made  at  Sea,  on  a Marine  comratfar 
Caufe.  and  after  reduced  into  Writing  at  Land,  the  Caws^a  icttkj  at 

• mom  Land, 


Digitized  by  Googl 


joS  . ©feeding  es>W$  ant)  spattes?. 

won  Law  not  Admiralty  lhall  have  the  Conufance.  Holr 
7p.  2 t z.  Palmer  againft  Pope. 

If  a Charter  Party  be  made  in  England  to  do  certain 
things  in  divers  Places  upon  the  Sea,  tho’  that  no  Aft 
is  to  be  done  in  England , but  all  upon  the  Sea,  yet  no 
Suit  (hall  be  in  the  Admiralty  for  Non  Performance  of  thp 
Agreement  •,  for  the  Contraft  is  the  Original  and  is  out 
Iirefcre d. * °f their  Jurifdiftion,  and  where  part  is  Triable  at  Com- 
mon Law,  and  part  in  the  Admiralty  \ the  Common  Law 
lhall  be  preferred  .Maldonado  and  Slaney  t Roll  Abr.  532.- 
Prohibition  It  was  moved  for  a Prohibition  to  the  Admiralty,  be- 
to  the  AJir.i-  caufe  the  Libell  was  to  execute  a Sentence  of  the  Alcade 
«e7inRto«-  w^‘c*'  *s  the  Admiralty  at  Malaga  in  Spain,  upon  a thing 
ecute  an  inter-  done  within  a Port  there,  and  after  a Rule  tor  a Prohi- 
locutory  Sen*  bition  mft,  'twas  moved  that  no  Prohibition  fhould.be  for 
tence  of  a io- tho’ this  Court  will  not  execute  the  Sentences  of  any 
ralfv  Adm*  fore*£n  Court,  in  as  much  that  it  is  governed  by  3 
diftinft  Law,  yet  thefe  of  the  Admiralty  may,  and  this 
is  their  ufe  to  do  fo,  for  this  that  all  the  Admiralty  Courts 
in  Europe  proceed  by  the  fame  Law,  %iz.  the  Civil  Law , 
and  (Vikrel  and  JVmt's  Cafe  5.  Ja.  was  Cited,  to  be  ad- 
judged accordingly.  But  upon  Reading  the  Libel  in  the 
Principal  Cafe,  it  appears,  that  the  Sentence  was  not 
Definitive,  but  Interlocutory  concerning  a Matter  that 
founds  as  an  Aftion  upon  the  Cafe,  and  no  Sum  fet ; 
and  alfo  the  Alcade  is  not  as  an  Admiralty  there,  and 
for  this  a Prohibition  was  granted.  Jurado  and  Gregory , 
r . Sid,  418.  1.  Levtnz.  167.  j.  Vent.  52.  and  2 . Keeblt 
5n. 

Refm  anJ  Motion  for  a Prohibition  to  the  Admiralty; for  that  they 
ki bell'd  againft  one  for  refeuing  a Ship,  and  taking  a- 
13  c K c-  way  the  Sails  from  one  that  was  executing  the  Proccfs  of 
the  Court,  againft  the  faid  Ship,  and  for  that  in  the  pre- 
fence of  the  Judge  and  Face  of  the  Court,  he  aflaulted 
and  beat  one,  and  fpake  many  Opprobious  Words 
gainft  him.  Now  feeing  that  thefe  Matters  were  deter- 
minable at  law,  the  Ship  being  infra  Corpus  comitatus, 
and  they  could  not  adjudge  damages  to  the  Party,  or 
Fine  or  Imprifon,  a Prohibition  was  praied,  but  denyed, 
for  they  may  puniih  one  that  refiHes  the  procefs  of  their 
Court,  and  may  fine  and  imprifon  for  a contempt 
tho‘  they  arc  no  Court  of  Record,  but  if  they  Ihould 
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proceed  to  give  Damages,  they  would  grant  a Prohibi- 
tion quoad  that.  Spar kes,  &c.  againft  Martjn.  I.  Vent.  i. 

A Prohibition  prayed  to  the  Admiralty^hert  there  wasG°odaaicia 
a Libel]  for  a Ship  taken  by  Pyrates,  and  carried  to  Tu-  xriab[;Cthcte 
nit  and  there  fold,  for  that  it  did  not  appertain  to  thetho’  fold  at 
Qourt  to  try  the  Property  of  the  Ship  being  fold  uponLaad. 
land.  Curia  in  regard  it  was  taken  by  Pirates,  it  is  O- 
riginally  within  the  Admiral  Jurifdiftion,and  fo  continues 
notwitbftanding  the  Sale  afterwards  upon  the  Land.  O- 
therwife  where  the  Ship  istakenby  Enemies, for  that  alters 
the  Property.  Contrary  to  my  Lord  Hobart  in  the  Spanijh 
Ambaflador’sCafe  78.i.Pe*»f.;o8.Anonymus.;.Crr.6Sy. 

If  Ships  or  Boats  are  found  on  the  Sea  or  upon  the  ship  found 
Coait,  without  any  Living  Creature  therein,  and  no  at  Sea  belong 
Man  claiming  the  fame  within  an  Year  and  Day,  theto  the  Adn“- 
finder  formerly  ufed  to  have  one  Moity,  and  the  Prince ra  * 
the  other  Moity,  but  now  'tisleft  to  the  diferetion  of 
the  Admiral,  what  the  finder  fhall  have  for  his  Travail, 

Charges,  Danger.  And  if  the  finder  conceal  fuch  Goods, 
whether  belonging  to  the  Ship,  as  Anchors,  Timber  or 
other  Goods,  he -fhall  not  only  lofe  his  Part,  but  be  fi- 
ned at  the  Will  and  Pleafure  of  the  Admirhl. 

If  Whales  or  other  Regal  Fifh,  Ships  or  Boats  with-  Roy*1  Fifh 
out  any  Living  thing  in  them,  be  driven  by  force  of-0"4"'*** 
Wind  or  Waves  only,  to  any  Con  ft  or  Land,  then  all 
doth  belong  to  the  Admiral,  Ltx  Mercat.  t ao. 

See  more  of  this  Matter.  4.  bft.  1 34,  &c.  of  the  Court 
of  Admiralty.  I.  Roll.  Abr.  528 , &c.  Title  Admiralty. 

After  Sentence  in  the  Admiralty  Court  for  the  feizing  Trover  after 
of  a Ship,  Trover  and  Converfion  at  Law  will  not  lye,  Sentence  will 
Beakc  contra  Tbymvbitt  Laws  of  the  Sea.  42  5.  1101  'ye* 

Hutcbinfm  killed  one  Colfon  in  Portugal,  and  was  ac-  Acquittal  °[ 
quitted  there  of  the  Murder,  the  Exemplification  of  AdLraUyL 
which  Acquittal  he  produced  under  the  Great  Seal  of  a Foreign 
that  Kingdom,  which  by  the  Opinion  of  all  the  Judges  Kingdom,  he 
was  fuch  an  Acquittal  by  their  Law,  that  he  could  not  5?a*J  “ot  be 
be  Tried  here  again.  £e  ^ 

The  Admiralty  hath  not  Jurifdiftion  of  1 vrcckc.  y.  Rep. 

IQS.  2.  Inft.  167.  4.  Injl.  1 y4»  Care  for  fue. 

Cafe  upon  the  Statutes.  1 3.  R.  2.  c.  y.  15.  R.  2.  c.3.  andinS;*“thc 
2.  b.  4.  c.  1 1 • for  fueing  in  the  Admiralty  for  matters  done  formatters 

upon  at  Laud. 
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upon  the  Land,  and  declared  that  the  Plaintiff  was  go- 
ing from  the  Port  of  London.,  with  his  Ship  laden  with 
Merchandizes,  and  that  the  Defendant  brought  a Suite 
in  the  Admiralty  to  flay  the  Ship,  till  caution  Jhould  be 
given,  that  ffie  Ihould  not  Traffick  with  Infidels,  with- 
in the  Limits  of  the  Charter  of  the  Eali- India  Compa- 
ny, and  that  they  procured  the  Ship  to  be  arrefted  by 
Procefs  of  the  Admiralty,  and  to  be  detained,  by  which 
the  Plaintiff  loft  the  Profit  of  his  Voyage,  upon  not  guil- 
ty pleaded,  a Special  Verdid  was  found,  mix.,  they  found 
the  Charter  of  the  Eaft-India  Company  of  13.  Ca.  2.  by 
which  they  are  incorporated,  and  had  the  foie  Trade 
to  the  Ea(l-lndut,  granted  to  them  with  a Prohibition 
to  all  others  to  Traffick  with  Jnfideh  there  upon  pain  of 
Forfeiture  of  Ship  and  Goods,  and  that  the  Plaintiff  had 
prepared  a Ship  and  Goods  to  go  to  the  Eafl-Indtet  to 
Traffick  with  Infidels  within  the  Limits  of  the  Eafi- India 
Company, upon  this  they  Petitioned  the  King  in  Council 
to  ftay  the  Ship,  where  an  Order  was  made  to  the  Admi- 
ralty to  ftay  the  Ship  by  their  Procefs,  which  iffued  ac- 
cordingly, and  the  Ship  was  ftay’d,  prout,  &c.  all  which 
was  done  by  the  Defendants  as  Agents  of  the  Company, 
and  they  as  Agents  paid  the  Fees  of  the  Profecution, 
and  if  guilty  damages  for  the  Plaintiff  induplo  iyoo /. 
fo  upon  Araignment  judgment  for  the  Plaintiff  and  an  Er- 
ror affirmed.  Sands  againft  Sir  Jofias  Child  and  others.  3. 
Levinz..  351,  Alike  Cafe  1.  Vent.  47,  Home  againft  Ivu. 
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Chap.  VII. 

.fl)f  dominion  eftabiiOjeD  bp  cteatteg  of  Alliance 
in  general. 


I.  Of  Treaties  their  ends. 

II.  Of  the  matters  confideraHe  in 
the  mating  of  them,  and  km 
the  overtures  are  made. 

III.  Of  the  various  fort  of  treaties, 
and  fir  fi  oftbofe  by  interview. 

IV.  Of  the  pretexts  generally  made 
to  obtain  fuels  Treaties. 

V*  Of  Princes  equal  the  honour  is  to 
be  paid  by  him  in  poffejfwn. 

VT.  Of  Treaties  by  Princes  unequal. 

VII.  Of  Treaties  fecret  and  open. 

VIII.  Of  things  requi/ite  for  Prin- 
ce t during  fucb  Treaties. 

IX.  Of  Places  proper  for  Treaties. 

X.  Princes  where  obliged  to  treat 
perfonab'y , and  where  not. 

XI.  Deputies  their  demeanor  gene- 
rally confidered  in  Treaties. 

XII.  of  the  Claufes  generally  to  be 
confidered  inTreasies general  ond 
particular. 

XIII.  Of  the  nature  of  Treaties  ge- 
nerally confidered  as  to  their  ends, 
and  where  they  determine  by  the 
Death  01  Difpojfeffion  of  a Prince , 
and  where  not. 

XIV.  Of  Treaties  to  what  end,  and 
bow  they  have  been  fimgtbnei 
in  England. 

XV.  Of  the  Caufet  ordinary  pro- 
curing fucb  Leagues. 

XVI.  Of  Leagues  by  way  of  Me- 
diation tending  to  the  procuring 
of  a general  Peace  with  War- 
ranty. 

XYIH  Confiderations  on  Leaguet  ie- 
fenfive  and  offenfive,  and  of  the 


Advantages  and  Difadvantages 
thereof  in  reference  to  the  Efiate 
confederate. 

XVIII.  Leaguet  defenfiveconflruei 
offenfive  in  favour  of  the  opprefi. 

XIX.  Contribution,  the  difficulty  in 
regulating  the  fame  to  the  fatit- 
f ad  ion  of the  Ptrfotts  intereff-d. 

XX.  Of  Leagues  concluded  by  Drpu. 
ties , and  the  Difficulties  u fed  to 
delay,  by  which  defigns  may  fc- 
cretly  be  carried  on. 

XXI.  Confiderasion  had  on  Leagues 
made  for  carrying  on  fame  parti- 
cular Enterprise. 

XXII.  Of  the  Caufet  that  general- 
ly occeafion  a gupiure. 

XXI II.  Of  the  Obligation  on  Confe- 
derates its  reference  to  mutual 
Succours. 

XX I V.  Of  Aid  granted  to  particu- 
lar and  common  Allies  when  in- 
vaded by  me  another,  and  of  Pro- 
tedion  granted  a People  when  op- 
preffed,  whether  Aid  to  fucb  may 
be  confident  with  a League. 

XXV.  Whether  the  oath  taken  for 
the  Performance  of  the  League  be 
perfonal,  or  binds  the  Suceejfor, 
and  of  the  Interpretation  of  the 
fame. 

XXVI.  Of  Leagues  made  with 
Princes  when  driven  out  of  their 
Countries,  whether  they  remain 
valid  and  firm- 

XXVII.  Whether  Leagues  may  be 
entred  into  by  Chnjlian  Frmces 
with  Infidels. 


I^TiReaties  are  occafioned  by  a wife  and  Prudent  care 
| of  infpe&ing  the  Motions  of  Neighbours  and  of 

their 
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their  Affairs,  the  which  are  generally  reduced  to  thefe 
Three  Heads  upon  the  Confiderations, 

t.  How  a Prince  fhould  govern  hinfelf  with  his 
Neighbours. 

2.  In  gaining  a Credit  among  them,  and  to  have  a 
part  in  their  Deliberations.  r 

3.  Is  the  main,  which  is  to  pierce  into  his  Neigh- 
bours defigns ; foe  thofe  Centers  being  difeovered, 
a Prince  eafily  knows  how  to  draw  his  Lines. 

II.  In  Treaties,  the  fir  ft  thing  to  be  confidered  is  the 


manner  of  making  the  Overture ; and  therefore  it  may 
3.  Cro.  685.  fo  happen,  that  of  two  Princes  who  are  Enemies,  the  one 
will  not  feek  unto  the  other  for  an  accord  y therefore  the 
general  Medium  is,  that  the  motion  be  propounded  by 
fome  greater  Prince,  or  by  lome  Neighbour  that  is  a 
|X  enan(i  Friend  to  both*,  and  fometimes  the  Minifters  of  two 
a Steward  of  Princes  meeting  accidentally,  if  they  be  imployed,  yet 
the  Duke  of  propound  an  Accommodation.  When  a Prince  or  State  is 
Mj>;r0«imcct-exafperated  with  another,  and  having  gotten  an  Advan- 
tage,  will  often  refufe  to  treat  any  where  but  in  his  own 
cacuoic’in  Country,  nor  that  unlefs  firft  fought  to  by  a fubmiffive 
their  Matters  Requeft,  as  by  Letter,  &e.  So  they  of  -{•  Holland  and 
names  for  the  wfi-Fritzt-l«nd  confidcring  the  miferable  Diftrefs  and 
Death  of  the  jnc0n  igible  Diforders  of  their  People,  did  fubmit  thus 
S made  to  confefs  their  Errors, 
an  overture 

tor  the  Treaty  of  Peace  betwixt  Charles  the  Eight  and  Levis  sforfe.  + March  $. 
1653.  by  order  of  thofe  States,  fubferib’d  Herbert  Van  Beaumont,  and  afterwards 
by  a Letter  from  the  Stitcs-Gcneral  praying  a Neuter  place,  April  30.  1653.  then 
by  a Petition  •}".  June  after-  Leo  ah  Ait^ma  fol,  817,818,  825. 


III.  Treaties  are  acted  either  by  the  interview  of  Prince's, 
or  by  perfons  fufficiently  commiffionated  for  that  purpofe. 

Thofe  that  are  by  interview,  have  been  often  difap- 
proved,  though  often  praftifcd  •,  but  that  depends  rather 
on  the  Eftate  of  Affairs  , and  the  conformity  and  diverfity 
of  Honours,  and  manner  of  living  of  thePrinces  and  their 
People,  than  of  the  interview : that  of  Lewis  the  Eleventh 
with  Duke  Charles  of  Burgundy , and  of  the  fame  King 
with  Edward  the  Fourth  of  England  pa  ft  fairly  : and  in  all 
fuch  Treaties  they  govern  themfelves  in  reference  to  their 
fupplies,  according  to  the  Confidence  which  they  repofe 
+ 7«g«rd*ta-  in  each  other.  T But  thofe  interviews  of  Princes  have  ever 
ken  by  his  Fa-  been 
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been  obferved  dangerous ; for  Princes  incafure  their  ther-m-Lawr 
quality,  not  by  the  extent  of  their  Dominions.but  by  the  d“|[Vg*eadn<|0 
abfolutenefs  of  their  Power:  So  that  he  that  is  Suprcam  the  ^mxns  5 
and  Independent  in  his  own  Country,  counteth  himielf  Charles  the.  ic- 
equal  to  any  other  Prince,  how  great  foever.  Perchance  venth  of 
fome  youthful  Kings  may  difport  and  folace  themfelves  p^on^rrea* 
ia  one  another’s  Company,  whilft  yet  Pleafure  is  all  the  [y  vvith  the 
elevation  of  their  Souls  •,  but  when  once  they  grow  fen-  Dukeofor/f- 
fible  of  their  own  Greatnefs,  (a  Lellbn  they  will  quickly  1LW  the 
learn,  and  (hall  never  want  Teachers)  then  emulation  will  D^’rte1il0u&h 
be  betwixt  them , becaufe  at  their  interview  they  cannot  j,r;°nvceerc:isn 
Togo  in  Equipage,but  one  will  dill  be  the  foremoft, either  Mayer  lib.  15. 
his  Perfon  will  be  more  proper,  or  Carriage  more  Court -Phi.  Comics 
like,  or  Attendance  more  Accomplifhed,  or  Attire  more lib-  4-  ,u* 

Falhionable,  or  fomething  will  either  be  or  be  conceived 
to  be  more  Majeflicalin  one  than  the  other:  And  Corri- 
vals  in  Honour  count  themfelves  eclipfed  by  every  beam 
of  State  which  fhineth  from  their  Competitor-,  therefore 
fome  hold  the  bed  way  to  keep  great  Princes  together 
is  to  keep  them  afunder,  accommodating  their  Bufinefs 
by  their  Embafladors,  left  the  meeting  of  their  own 
Perfons  part  their  Affections,  as  it  fell  out  between  King/^ViW  /font* 
Rscbard  of  England  and  Philip  of  France , and  Maximilian  tun  in  fjch,  U 
the  Firft  and  Lewis  the  Twelfth.  J0I.&66 

IV.  It  is  prefumed,  that  the  Perfonal  Treaties  of  Prin- 
ces are  not  for  matters  fmall  and  trivial ; therefore  it  is 

an  undoubted  Maxim,  That  as  Jealoufies  may  he  increafied  , 
amongfi  Neighbours,  by  reafion  of  fucb  perfonal  interviews , 
fo  they  muli  find  out  fome  apparent  and  important  pretext , 
which  being  made  known  and  publifhed  to  remove  the  Jea- 
Lufies  of  their  Neighbours , they  may  then  under  fucb  colour 
and  fhadow , treat  the  mo (l  fiecret  of  their  affairs.  So  Pope 
Clement  the  Seventh  under  the  borrowed  Pretext  of  a 
general  peace  and  League  againft  the  Turks , (which 
founded  pleafingly  in  the  Ears  of  all  Princes)  at  Marfieillet 
concluded  the  Marriage  of  his  Niece  with  Henry  the  Se- 
cond of  France. 

V.  But  if  of  two  Princes,  the  one  goes  home  unto  the 
other,  he  is  bound  to  do  him  the  Honour  of  his  Houfe  * 

And  if  the  Prince  be  inferiour  to  him,  he  commonly  fends 
forth  fome  of  the  principal  Officers  of  his  Court  to  receive 
him  5 but  if  he  be  his  equal  in  Quality,  as  being  both 

*.  H King?, 
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Kings,  although  there  be  fome  debate  betwixt  them  for 
precedence,  if  he  come  firft  to  the  place  where  the 
Treaty  is  to  be  made,  he  muft  go  in  Perfon  and  not  by 
Proxy. 

'rtliM  hiTni-  *n  t^ie  'nterv*cvv  that  was  between  Lewis  the  Twelfth 
ftory  of France  and  Ferdinand  of  Arragon  at  Savona  (which  then  belonged 
and  Ferron  his  unto  the  French  King)  Lewis  the  Twelfth  at  the  approach 
fuppiy  ot  the  of  Ferdinand’s  Galley  (before  he  could  land)  enter’d  into 
lame,  of  the  jtj  accompanied  only  with  his  Guard,  to  teftifie  his  con- 
I)uke  of  Or-  hdencc,  and  thereby  to  allure  King  Ferdinand  of  that 
leum,  after-  which  he  had  promifed  he  lhould  find  in  him ; and  at 
wards  u^sis  their  going  to  Land,  King  Lewis  left  the  Right  hand  to 
i2'6.upon  the  Ferdinand,  who  lodged  in  the  Caftle,  as  the  moll  Ho- 
ml\eof£ls  nourable  place,  and  himfelf  went  to  the  Bifhoprick. 
the  St<&.  ^ By  the  Laws  of  Treaties,  when  two  Princes  unequal 

in  Quality  parley,  the  Inferiour  is  to  come  firft  to  the  place 
of  congrefs  there  to  attend  the  Greater;  yet  the  contrary 
hath  been  moll  commonly  obferved  upon  this  very  rea- 
fon,  that  he  that  is  lefs  ought  firft  to  wait  on  the  Grea- 
ter, and  from  thence  go  to  the  place  appointed  for  the 
Parley  ; and  this  was  particulary  done  at  the  interview 
of  Pope  Clement  the  Seventh  and  King  Francis  the  Firft, 
although  that  Marfetlles  were  in  the  King’s  Subjedion. 

VII.  Again,  Treaties  by  thole  that  are  lufficiently  com- 
milfionated  for  that  purpofe,  are  to  ad  either  fecretly  or 
openly.  Treaties  clofe  or  Secret  are  ufually  made  in  order 
to  the  compleating  or  fettling  of  Leagues  between  two 
Princes  or  States,  fometimes  by  entertaining  him  with  . 
whom  they  treat  under  luch  a Pretext,  to  deceive  him  in. 
the  end,  at  other  times  to  furprize  an  Enemy, or  to  allure 
a Prince  of  two  Enemies,  treating  with  one  fecretly,  the 
other  openly,  and  the  like.  Thefe  are  the  ordinary  Poli- 
fSoM aximili-  cies  among  Princes,  and  wherewith  the  wifeft  of  Kings  -f , 
an  and  Ferdi.  and  the  moft  knowing  Councils  have  been  deceived  and 
mni  having  abufed  even  to  accept  of  a Treaty, when  at  the  fame  time 
twice  abufcd  tjie  pr0pofer  hath  no  other  thoughts  than  to  betray  them  : 

...  t'hird^wliich  the  Spaniards  have  been  famous  at  thefe  Projeds.  Memo- 
was  that  he  rable  was  that  defign  of  theirs  to  interrupt  the  League 
would  refign  which  was  ready  to  be  made  between  the  Princes 
jp  the  impe-  0f  jta^  ancj  p0pe  clement  the  Seventh  after  the  Battel  of 
h':Ti'ti!eRdig-  Pavi<h  propounding  unto  the  Pope  to  treat  and  accord, 
nation  is  fent  the  which  not  only  hindred  the  League,  and  ftaid  the 
“ preparations 
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preparations  of  War  which  he  might  make,  bnt  alfo  can- 10  tva,undzx\i 
led  him  to  difeharge  the  Troops  which  he  had  drawn  approved,  //. 
unto  him  for  hisfafety.  So  Bourbon , General  of  the  Jm-H.  is  to  come 
periai  Army,  entertained  the  Pope  with  an  accord,  whilft t0  Aj.  "f<r-r^e 
his  Army  marched  to  the  Walls  of  Rotne.  Crown'.'a'mV* 

Maximilian  is 

to  accompany  him  to  Home  to  receive  the  laft  Right  of  the  lmperia!  Dignity.  and 
having  given  him  thelnveftitureof  Mi/.vi  infeoJo  more  Imperijh, then  in  poflelfionof 
the  French, and  in  enmity  with  the  Houfe  of  Juftria:  all  things  being  thus  conclu- 
ded, and  H.  8.  having  paid  the  Monies  agreed  on,  and  made  ready  bis  preparations. 
Charles  the  Fifth  and  Grandfon  of  Maximilian,  is  a rub  in  this  League,  who  mu  ft  b; 
firft  removed ; thereupon  the  old  Fox  the  Emperor  fends  a Propofal,  that  he  would 
come  firft  into  the  Netherlands  to  take  off  his  Grandfon,  which  while  agitatin  ',  he 
ffrikes  up  afecret  Peace  with  the  French  King  , and  fo  H.  8.  is  betrayed  a third 
time  and  the  agreement  refufed  to  be  complied  with,  Cotton  Tray  of  ylmitj  jot, 
99- 


VIII.  Hence  it  is,  that  during  Treaties,  be  they  open, 
or  fecret,  the  Princes  or  States  concerned  in  them,  muft 
watch  the  more  carefully,  have  the  diligentcr  Eye,  and 
by  all  the  ways  imaginable  reinforce  their  ftrength,  not 
only  to  fruftrate  their  Enemies  of  all  hopes  to  furprize 
them,  bnt  to  the  end  the  Confederation  of  their  Force 
and  Opulcncy  may  put  them  in  a pofture  to  obtain 
Conditions  of  more  Advantage.  Befidcs,  it  is  an  unde- 
niable Maxim,  that  no  Treaty  muft  be  held  firm,  valid, 
and  concluded,  unlefs  it  be  ratified  by  that  Prince  or 
State  with  whom  the  fame  is  made,  efpecially  if  it  be 
with  a Prince  whom  they  detain  Prifoncr ; for  by  f Law 


the  force  by  the  which  he  hath  been  confirained  to  pro-  + Satrmtnio 
mife,  will  at  leaftdifpenfe  with  him  fo  far  as  to  re-advife, 


if  not  to  break. 


quum  pro) {Hit 
fafeibus  de- 

pofito  Intpcrio  prhttus  tS  apt  us  ipfe  in  alienam  venjjpt  potelhtem  ? Curio  in  Czfar,  to 
thofe  that  had  been  rhe  Soldiers  of  Domitiut  fo  (puke,  lib.  1 1 ie  Bello  Chili.  Viie 
Grot.  lib.  2.  cap.  1 3.  §.  i 8.  Pope  Clement  the  Seventh  refufed  to  ratifie  the  T reaty 
with  Dnke  Ferrari  which  he  made  when  a I’rifoner,  faying.  That  it  was  a difhono* 
rable  thing  fora  Man  in  Life  to  ratifie  a matter  done  in  his  Name  when  dead,  noC 
conliftent  with  his  Honour  nor  Jntereft  So  Francis  the  Firft  excufed  himfclf  to 
ratifie  the  Treaty  of  Madrid,  upon  the  inhumanity’donetohim  by  the  permilfton  ot 
Chutes  the  Fifth,  they  being  extorted  from  him,  nor  did  theyjrakc  place,  though 
the  King  left  his  Children  as  Huftages. 


IX.  Again,  as  in  the  Parlies  of  Princes,  the  place  where 
the  Interview  is  to  be  made  iq  very  conliderable ; fo  is  it 
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in  Treaties  which  are  tranfacted  by  Embafiadors,  Agents^ 
Envoys,  &c.  If  it  be  to  compleat  a Peace,  or  fettle  a 
League,  it  mult  not  be  too  far  from  the  Confederates,  but 
at  fomc  convenient  place,  to  the  end  they  may  have  the 
more  fpeedy  Anfwers  from  their  Principals  ; but  then  the 
firft  is  always  to  be  in  fome  place  Neuter,  or  fometimes  • 
upon  the  Confines  ofKingdoms;  for  that  it  is  neither  rea- 
fonable  or  honourable  to  treat  a Peace  in  the  Territory  of 
one's  Enemy  ;but  the  latter  touching  Leagues  may  be  any 
where.  That  of  Edward  the  Fourth  with  Lewis  the  Ele- 
venth was  in  the  Territories  of  the  Duke  of  Burgundy,  but 
that  was  perfonal : And  that  between  France  and  Spaint 
concluded  by  Cardinal  Mazarine  and  Dom  Lewis  Mendez. 
Ac  Haro,  Plenipotentaries  of  both  Crowns,  was  in  the 
November  7.  jflc  of  pheafants  in  the  River  Btdaffoa  upon  the  Confines 
l6ss*  of  the  Pirenaan  Mountains.  And  the  lalt  great  Treaty 

which  begun  at  Cologne  in  the  year  1673.  under  the  Me- 
diation of  Swtdeland. , in  order  to  put  an  end  to  that  War 
wherein  molt  of  the  Crown’d  Heads  of  Europe  were  in- 
volved, waslookt  upon  as  a place  proper;  but  the  fei- 
Zing  of  Prince  William  of  Furflemberg , and  the  taking 
of  Forty  thoufand  Crowns  out  of  the  Waggons  of  the 
French  Embaflador  in  a Neutral  City,  broke  off  that  Ne- 
gotiation ; and  though  the  violence  committed  on  this 
Prince,  by  the  Emperor’s  Minifters,  and  the  injury  done 
to  the  French  King,  gave  ground  to  fear,  that  there  was 
110  Peace  to  be  expedfed,  and  that  the  Moll  Chriltian  King 
would  never  confent  to  the  renewing  of  the  Treaty,  un- 
lefs  reparations  were  firlt  made  for  thofe  two  injuries: 
Neverthelefs,  at  the  inltance  of  the  King  of  England 
(whofe  Mediation  was  generally  embraced  by  all  the 
Princes  concerned  in  that  War)  and  at  the  folicitatioa 
of  the  Bilhop  of  Strasburg,  who  publickly  declared  he 
preferred  the  Advantages  of  Peace  before  the  Liberty  of 
his  own  Brother.  Nimmegen  was  pitch’d  upon  as  a place 
neuter  and  proper  for  a T reaty,  and  thereupon  the  French 
! King,  17  February , 1^75.  named  for  that  Effedt  the  Duke 

of  I stry,  Monfieur  Colbert , and  the  Count  D'Jvaux,  his 
Embafiadors. 

E.  EmbaJJ'adcrs  having  received  Orders  to  treat,  the 
Prince  to  whom  fuch  are  fent,  is  not  by  the  Law  of 
Treaties  bound  to  treat  perfonally,  but  only  to  depute 
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fomc  ofhis  Council  for  that  Efieft ; the  realon  is,  for 
that  the  Dignity  of  a Prince  mayo-eceive  fome  detriment 
which  cannot  be  maintained  amidft  the  Conte/fations 
which  happen  in  Conferences, 

But  if  an  Ambafladour  be  deputed  as  Lieutenant  to  a 
Prince,  there  indeed  fuch  Commiflioner  is  not  bound  to  3uiiutForg,M 
^reat  butonlywith  the  Prince  himfelf  rand  fo  it  was  where 
the  Bifhop  of  Gurgia,  was  deputed  by  the  Emperor  toc'Pun  GJcto. 
Pope  Julius  the  Second-,  the  Pope  commiflionated  three 
Cardinals  to  treat  with  him  ; but  the  Bifhop  having  notice-^’ 
in  what  quality  he  was  like  to  be  received,  commifiiona- 
tcd  three  Gentlemen  to  confer  with  them,excufing  him- 
felf upon  other  Affairs,  which  afterwards  was  explained, 
that  he  came  not  as  a fingle  Embaflador,  but  as  a Lieute- 
nant to  the  Emperor , in  the  which  Quality  he  had  been 
received  at  Rome  by  the  Pope : yet  it  hath  fo  happened.  There  is  cor, v 
that  Embafladors,  if  not  admitted  to  a perfonal  Treaty,  monly  in  the 
have  refufed  theDifcharge  of  their  Commiffion,  and  ib  inflections 
did  Chancellor  Marvel,  Embaflador  from  the  Ere»c£P™','ide‘l  £or 
King,  who  delivering  his  MefTage  to  Philip  Duke  of  B*r-|iorfnthat 
gundy,  was  interrupted  by  Charles  the  Duke's  Son./  am  fent  poinc,  jf  the 
((aid  he)  not  to  treat  with  you , but  with  your  Father  ; and  nutter  (houkl 
Mr.  Wade,  who  being commiffionated  by  Queen  Elizabeth  ^omc  into  de- 
to  Philip  King  of  Spain , would  by  no  means  admic  him-^‘CMH-;;>i 
felf  to  be  turned  over*  to  the  Spanijh  Privy-Council,  but;/*. 
would  either  have  Audience  from  the  King  himfelf,  or  - Cambden  E-\ 
would  return  without  it.  *”• 

XI.  The  Deputies  being aflemblcd,  their  Seats  are  Con-  1 3»°- 

liderable,  they  having  no  power  to  quit  any  thing  of  the 

rank  which  their  Maftcrs  ought  to  hold:  and  by  the  Law 
of  Treaties  the  firft  place  is  at  the  head  or  end  of  the  Ta- 
ble, (if  there  be  one)  the  fecond  is  the  firft  on  the  right 
hand,  and  the  third  is  the  firft  on  the  left  hand  of  him  . - 

that  is  at  the  end  : and  if  there  be  many  Deputies  to  one 
Prince,  they  ufually  fit  at  one  fide,  to  have  the  more  fa- 
cility to  confer  together,  if  it  be  needful. 

XII.  The  Embafladors  having  concluded  and  fetlcd  So  ?;</«-»  tha 
their  Places,  their  CoramifTions  of  each  fide  are  to  be  in.  Second  did, 
fpefted  and  confidered : and  therefore  it  is  an  undoubted  finding 
Maxim,  That  when  they  are  general  or  ambiguous,  the tomakc'reace 
Principals  liave  no  will  to  conclude;  or  if-thcy  are  fair  with 

and  plain,  yet  there  may  be  wanting  power  to  conclude,  lent  Cardinal 

H 5 or  Fnw/j  and  Ci- 
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flio.-,  crr-joty  or  having  power  to  conclude,  it  may  be  with  a Salvo,  till 

to  r„,„t  buc  tjic  are  ratifie<]. 
nev« r armed 
them  with 

Power  to  conclude : this  was  to  fruftrate  the  important  inftance  of  the  Conliftory. 

The  principal  Claufes  generally  are, 
i.  Either  for  Peace  or  Truce.  s 

i.  For  Rcftitution  of  that  which  they  pretend  hath 
been  ur.juftly  taken  away. 

3.  For  the  Ceflion  of  Rights. 

4.  For  Limits  and  Bounds,  the  which  if  they  can- 
not regulate,  they  put  them  in  fufpence,  or  elfe 
they  make  fome  Aft  which  may  interrupt  thepre- 
Icription  of  him  which  holds  them. 

5.  For  paflage,  with  Confignation  of  Hoftages. 

6.  For  Forts  or  Caftles  for  Aflurances. 

7.  For  an  Ofienfive  and  Defenfive  League. 

8.  For  Neutrality. 

In  the  managing  of  all  which,  and  of  all  other  matters 
proper  for  fuch  Treaties  a fpecial  regard  muft  be  had  not 
to  move  for  a Perlbn  odious  to  him  with  whom  the  Trea- 
ty is  made,  nor  to  yield  to  the  firft  demands  though  ne- 
ver fo  juft,  but  refill:  them  ftoutly  ; but  if  danger  is  emi- 
nent,then  it  is  a certain  Maxim,  Not  to  flpdy  fo  much  t» 
Ncf>v'iate  with  advantage,  as  to  provide  for  (afety. 

XIII.  Treaties  which  are  made  with  our  Neighbours 
as  Friends,  are  called  Treaties  of  Alliances,  equal  or  unequal. 
The  equal  is  either  of  fingle  Fricndfhip  only,  for  theen- 
The  Leagues  tertainment  of  Tra flick,  or  for  aid  and  fuccour  •,  that  of 
between  the  fuccour  is  for  the  Defenfive  or  Offenjive,  and  fometimes 
rriiv"  and  *°r  w‘tl1  or  a83'nft  ah  Men,  or  againll:  fome  certain 
sw/w.are  com-  Princes  an^  Republicks,  and  their  Alliances  are  contrad- 
rnonl’y  be-  ed,  either  from  Eft  ate  to  Eft  ate,  and  for  the  Prefervation 
tween  Kings  0f  the  Ejtatesoi  each  other  (in  which  cafe  by  the  death  of 
and  Kings,  tj,e  p,  ince  they  may  not  be  interrupted)  Or  elfe  they  are 
Realm  and  contrafted  betwixt  Prince  and  Prince , and  then  the  death 
Man  and  Man  of  one  fufpends  till  anew  Treaty  hath  confirmed  it,unlefs 
of  their  Sub-  there  is  a time  certain  preferibed  by  the  Treaty,  to  the 
je£ls,and  have  w Rich  tfie  Alliance  muft  continue  after  the  death  of  the 
Prince-,  Or  elfe  they  are  made  from  an  Eftate  to  a Prince , 
on  co  be  the  where  the  death  of  the  Prince  does  likewife,  if  not  dif- 
firmeftef  Al-  folve,  yet  at  leaft  fufpend  till  a new  Treaty  of  Confirma- 
tion 
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tion  of  the  precedents,  although  by  the  Laws  of  England  liances.  rt//* 
Rex  non  inters. 


the  very  Alli- 
ance with  Trance  concluded  "fuly  -|-f . The  firft  Article  is  in  tliefe  words:  That  there 
been  ttnivcrjtl  and  perpetual,  true,  and  fmcere  Peace  and  Amity  between  ike  Moft  Ckri- 
ftian  King  attd  tbc  King  e/  Great  Britain,  their  Heirs  aid  SucceJJors.  and  between  the 
, Kingdoms,  States,  and  subjects  of  both,  &c.  Vide  9 F.  4. 2.  a.  The  League  then 
" made  with  the  Scots,  and  likewife  between  Edward  the  Fourth  and  the  Duke  of  Burz 
gundy.  Phil.  Comin.  1. 3.  c.  6* 


XIV.  Sometimes  Alliances  are  contrafted  for  an  Enter- 
prize  and  for  one  effect  only,  in  the  part  in  which  the 
Allies  are  interefled,  and  fuch  are  generally  called  Lingua,'  Kot.  Pat.  4. 
which  in  England  have  been  fometimes  confirmed  by  Act  u.  5.  mm. ,4. 

Parliament  *.  Cokers. 

Leagues  are  fuch  Agreements  that  are  made  by  the  Gro'u  de^we 
Command  of  the  Supreme  Power,  and  whereby  the  w hole  belli  & ptcu  l. 
Nation  is  made  liable  to  the  Wrath  of  God,  if  they  in- a.  r.  1$  §•  i- 
fringe  it. 

All  Leagues  or  Safe  conducts  are,  or  ought  to  be  of 
Record,  that  is  they  ought  to  be  inrolled  in  the  Chance- 
ry, to  the  end  the  Subjeft  may  know,  who  are  in  Amity 
with  the  King,  and  who  not,  who  are  Enemies  and  can 
have  no  Action  here,  aud  who  are  in  League  and  may 
have  A&ions  Perfonal  here,  4 Inf.  152. 

Leagues  commonly  are  Ofenfive,b\it  in  effect  they  tend 
to  attempt  againft  fome  one,  and  in  the  bottom  are  lodg- 
ed Articles  of  Secrecy  for  the  Enterprise",  and  fuch  was  that 
0 (Carnbray  againft  the  Venetians,  in  which  they  borrow-  T Qf 
ed  the  pretext  of  Religion  and  the  Peace  of  Chrifi endow.  Cambrly,  the 

Confederates 

of  which  were  Pope  fuliua  the  Second,  the  Emperor.  Kings  of  France,  Spain,  and 
Arrtgon,  Anno  1558.  Vide  Hiftory  of  Che  Republick  of  Venice  fol.  S7. 


XV  The  ordinary  caufes  for  which  Princes  and  Re-  sedutvm  pati 
publtcks  make  Leagues,  are  either  to  facilitate  a Con-ffiJ”™- 
queft,  as  that  that  was  made  between  Lewis  the  1 welrch  tribuet,ab  omi:i 
and  Ferdinand  of  Art  agon,  for  the  Realm  of  Naples,  or  to  ttquitxtc  abhor- 
balance  the  Forces  of  one  that  is  more  mighty, in  hinder-  ret.  cmita  de 
ing  him  that  he  grow  not  greater ; but  Arms  ought  not 
to  be  taken  to  diminifh  fuch  a Neighbour’s  power,  for  § ‘ 

that  fear  is  uncertain-, but  prudent  Leagues  may  be  made . 

for  diminilhing  their  power. 

H 4 The 
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Tlie  E nghjb  made  a League  to  fuccour  the  Hollander  s^, 
not  only  to  balance  the  growing  opulency  of  the  Spa- 
nifh  Monarchy,  butlikewife  to  encreafe  her  own  by  the 
Alliance  of  the  Dutch.  Quid fequitur  ? 

XVI.  Again,  Leagues  may  be  made  for  the  procuring 
of  a general  peace  by  way  of  Mediation  of  their  Neigh- 
bours in  War,  and  fuch  was  the  late  Treaty  of  Nimmcgen‘ 
mediated  by  the  King  of  England,  and  concluded  Aug.  1 o* 
1678.  between  the  Atnbafladors  and  Plenipotentaries 
of  his  molt  Chriftian  Majefty  on  the  one  part,  and  the 
Ambafiadors  and  Plenipotentaries  of  the  Lords  States 
General  of  the  United  Provinces  on  the  Other  part  -,  fuch 
was  alfo  the  League  of  Union  propounded  by  His  now 
Sacred  Majefty,  and  afterwards  concluded  betwixt  him 
and  the  States  General  of  the  United  Provinces  for  an  effi- 
cacious Mediation  of  Peace  between  France  and  Spain , His 
Sacred  Ma  jelly  of  Britain  having  a Profpeet  to  what  after- 
wards happened,  and  ofa  War,  wherein  molt  inevitably 
would  be  involved  mod  of  the  Princes  in  Cknftendom  ; 
to  the  efle&ing  of  which  Peace,  His  Majefty  and  the 
States  General  did  obtain  a promife  from  the  French  King 
to  the  Dutch , to  lay  down  Arms,  on  condition  the  Spa - 
v tards  would  formally  and  folemnly,by  a Treaty  of  Peace, 
quit  to  him  all  thofc  Places  and  Forts,  together  with  the 
cbafhllenies  and  their  appurtenances,  which  they  by  force 
of  Arms  hadtakenin,  or  fortified  in  the  then  laft  year’s 
Expedition  or,  otherwife  that  the  Spaniard  be  brought 
to  transfer  to  the  French  all  their  remainder  in  theDutchy 
of  Luxemburg  (or  to  the  County  of  Burgundy ) together 
with  Cambray  and  Cambrefts , Douay,  Ayre,St.  Omers,  Berguey 
St.  Avincx,  Fuernes,  and  Lynk,  with  the  Bailiwicks, Cha- 
(tellers is  and  all  other  their  dependencies , and  the  French 
tMgvlC0f  u.King  to  rellore  to  the  Spaniard  all  Places,  Territories, 
nion  between  which  they  have  by  Arms  taken  fince  their  entrance  into 
his  Majefty  of  Flanders,  on  Condition  that  the  States  General  do  recipro- 
-nddie ’sms  ca^  undertake  and  fecure  to  the  French , to  prevail  with 
clwrji  of 'the  t^ie  Spaniard  to  confent  to  the  fame  Conditions,  which  once 
United Nethn- effected  would(as  was  hoped)  initiate  the  tranquillity  and 
imJs,  condu-  be  the  intereft  not  only  of  the  two  Warring  Crowns,  but 
ried  at  the^  _ Qf  all  other  the  Princes  of  Cbrtjitndom.  To  the  effacing  of 
Awi'i668  ‘ V w hi^h  there  were  fevcral  Articles  agreed-,  and  likewife 
it  was  agreed,  that  if  a Peace  Ihould  happen  to  be  made. 

His 
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His  Majefty  and  the  States  General  Ihould  become  War- 
rantees, and  a place  left  for  any  other  Prince  or  State  to 
come  into  the  fame,  who  Ihould  think  it  their  Intereft  to 
keep  the  Peace  of  chrfendom  undifturbed,  and  to  re  ft  ore 
the  Low-Countries to  their  tranquillity:  there  was  provi- 
fion  made  likewife  the  fame,  for  the  Forces  of  each  of 
the  Warrantees  to  be  ufed  again#  thofe  that  Ihould  break 
and  violate  the  fame,  obliging  them  to  ceafethe  violence, 
and  repair  the  Party  injured. 

XVII.  A Defer  ft*  L;~.gue,  which  hath  no  other  benefit  put  a pef(,n 
but  a neccflary  defence,  and  in  the  which  mean  EftatesiivcWarls  un- 
are  in  a manner  equally  in terefted,laft  ufually  longcrthan  juft  on  impart 
an  Oj fen/ivt  League,  winch  is  voluntary,  and  from  thew,l0gavc '"ft 
which  either  of  the  Confederates  will  cahly  part  when  w‘)r' 

hath  more  intereft:  So  as  in  balancing  the  intereft  of  dieoff  Ambaf- 
one  and  the  other,  he  that  Hull  find  himfelf  accompanied  fador  from 
with  diftruft,  and  an  opinion  to  be  irreconcilable  to  the  Privernum  to 
common  Enemy,  generally  proves  the  molt  firm  in  the*]1 

U^-  ritu  C5  [Jam 

C?  pirpcuum  ; 
ft  malm  h.tud  Hut  mum,  L>v.  iib.  8.  21. 

The  Wifdom,  Courage , Means , and  Conftancy  of  the  Prince 
or  State  is  to  be  coniidered  ; fo  likewife  the  dsjiance  of 
the  Places,  as  well  in  regard  of  thofe  with  whom  they 
unite,  as  ofthofeagainftwhom  they  make  the  Leagues. 

XVIII.  Leagues  having  no  other  limitation,  but  the  end  Pontius  Smnu 
of  the  Enterprife  for  which  they  are  made,  have  admit-  after  reftiruti- 
ted  many  large  debates  in  cafes  of  accident:  For  inftance, 

If  an  Enemy  {hall  take  the  Country,  for  thedefence  where-  ^ 
of  the  League  was  made,  the  Queftion  has  been  whether  thor  of  the 
the  Confederates  be  bound  to  aflift  him  who  hath  loft  it,  breach  > ield- 
in  the  Recovery;  fomehave  held,  that  the  Defenfive  did 
not  extend  fo  far:  notwithftanding  if  there  were  no  c* 

Treaty,  which  had  concerned  this  Conqueft,  yet  it  would fxlrS\npto 
feem  more  reafonable  to  comprehend  the  Recovery  in  tnruminnos 
the  defenfive,  if  it  be  general.  For  as  it  hath  for  its  end  fu- 

to  preferve  the  Aide  m bn  State,  and  that  to  attain  unto 
it,  the  Forces  mull  not  only  remain  in  the  Country  o fpiucoritfuit 
the  Allie  to  attend  the  Enemy  •,  but  after  denunciation jWei  nos  jd 
and  other  ads  of  Hoftility  done  by  the  Enemy,  they  mult  ncatfitjumct. 
fnter  into  his  Country,  to  the  end  to  prevent  him  or  ,7ii 

divert  **  - 
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tmfuperbe  a divert  him  from  attempting  any  thing  againft  the  Alltel 
T'TpulL'n1^  O/^w  being  judged  by  the  aggreffion,  and  not  by 
/ -f  reum  . And  ™at  which  follows ; by  a ftronger  reafon  they  ought  to  en- 
a little  after,  ter  into  the  Country  conquered  from  the  Alhe,  for  the 
What  more  recovery  thereof;  but  excufes  in  this  kind  proceed  from 
th°eJ  °cw°  thofe  who  taiJ  in  cheir  tour*,  or  means  to  re- 
vun*  whattocover*  c 

the  League  ? 

what  to  the  Gods,  the  Judges  of  the  League?  whom  {ball  I bring  unto  thee  to  be 
the^Judge  of  thy  anger  and  of  my  pumfliment  ? 1 refufc  no  People,  nor  private 

tlVnltrl'  XIX-  CmtrUmtim  is  one  of  the  main  ingredients  in  a 
tonRenwnit.  of  L<axfue>  and  ,s  of  &reat  difficulty  to  regulate.  It  is  made 
the  Treaties  eitIier  m Mm  Money ; the  mem  are  entertained  by  all 
of  Amity  and  Partter , or  by  him  omy  that  hath  need,  or  Otherwife  as  the 
Marriage.  League  is.  Henry  the  Eighth  made  a League  with  Francis 
the  French  King  againft  the  Emperor  Maximilian  and  Fer- 
dinand, for  the  Recovery  of  Milan,  which  he  did, for  the 
protection  of  his  Neighbour,  and  Reduction  of  the  SwiJJe 
from  the  Imperial  fide,  for  which  he  employed  the  Baflard 
of  Savoy ; the  agreement  was  of  reciprocal  Succour  of 
icoooMen,  if  the  War  were  by  Land,  and  of  6000  if 
it  were  made  by  Sea  •,  and  in  all  other  occafions,  the  French 
King  was  bound  to  affift  the  Kingof  England  with  12000 
Lances,  and  he  the  King  of  France  with  ioqoo  Foot  at  his 
charge  that  had  need. 

So  where  Contribution  is  concluded  for  Mohcy,  there 
are  difficulties  that  do  arife  from  the  Per/on  or  Place  where 
it  muft  be  kept y to  deliver  it  into  the  hand  of  the  ftrong- 
eft,  is  not  fafe,  for  fear  they  fnall  not  be  able  to  call  him  to 
account y to  lay  it  in  a weak  place,  were  to  expofe  it  to  the 
attempt  and  force  of  the  frongef,  or  to  him  that  fiiall  firft 
take  Armi  \ but  it  has  been  ufual  for  the  fum  not  to  be 
advanced  till  after  the  War  begun. 

XX.  Leagues  concluded  by  the  Deputies  of  the  Confede- 
rates, there  foraetimes  falls  out  a difficulty  who  Ihall  rati- 
AttJreainaurg.be  and  declare  himfelf  firft.  In  the  League  which  was 
teni  Bift.  Ven.  made  between  Francis  the  Firft,  the  Pope,  and  the  Princes 
of  Italy,  the  King  refufed  to  ratifie  untill  the  Pope  and 
Venetians  had  ratified  before  him,  and  in  that  he  fo  cun- 
ningly wrought,  that  he  procured  the  Cdlegutt  to  declare 

and 
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aid  begin  the  War,  whilft  that  he  treated  fecretly  for 
himfelf,  to  the  end  he  might  make  his  Conditions  with 
more  advantage ■,  this  he  declared  was  for  fear  thofc  Ita- 
lian Foxes  jh«u!d  (be w him  the  like. 

XXI.  Leagues  made  for  an  Enterprife  fucceed  feldom 
according  to  the  hope  of  the  Allies,  ,f  the  Enterpnfc  be  long  ; 
for  befides  that  the  preparations  be  long,  the  opinions* 
divers  in  the  purfuit,  the  refolutions  inconftant,  the  in- 
terefts  of  Princes  or  States  in  a League  may  change  with 
time,  or  with  the  practice  of  him  againft  whom  they  are 
ia  League,  in  withdrawing  fome  one  of  them,  or  making 
him  to  fuffer  more  lofs  than  the  reft;  for  feeing  himfelf 
ill  defended  or  fuccoured  by  his  Confederate , and  that  he  was 
in  a greater  danger  to  lofe  than  his  Companions,  he 
then  ftudies  to  retire  * and  to  make  his  accord  apart , as  did 
the  V met  sans  with  the  Turks,  after  the  lofs  of  Cyprus.  hath  violated 

the  other  may  depart  from  it ; for  the  feveral  Heads  of  the  League  have  every  one 
the  force  of  a Condition,  fo  Grotius  conceives  /.  2.  13.  §•  15.  * 


XXII.  The  ordinary  caufes  of  the  Rupture  of  Leagues  soluti  jaiem 
are  Jiftrufi  and  jealaujie,  as  if  one  hath  had  conference  with  ‘ty**  JuBi- 
the  Enemy,  without  theconfentof  the  reft ; if  that  which  ”0>\  qUr 
ferveth  fo  r the  fafetj  of  one,  diminifh  the  fafety  of  the  o- jeconferumfZ 
tier,  inconflancy , 'variety , cowardice , divifwn,  ufurpationqui  quam  jurats 

without  the  confent  of  the  others.  promifenm  c- 

So  if  he  treats  with  the  Enemy,  not  comprehending 
the  other  Allies,  but  as  Adherents ; as  Lewis  the  Twelfth  pudeu^d'm ‘e 
left  the  League  of  the  Venetians,  for  that  they  had  mad Oveiumitlumet 
a Truce  with  him,  and  had  prefumed  to  name  him  only  diais pamlter. 
as  an  Adherent.  It  was  the  opinion  of  Bjran,  that  if  all  the  “lra  trsnfgre- 
Subjects  of  England  would  make  War  with  a Confederatefrcturi  ,uf!f 
Trine  or  Repubhck  in  League  with  the  King  of  England "* 
without  the  aflent  of  the  King  of  England , fuch  a War  if  e.  4.  Vide 
was  no  breach  of  the  League  ; and  upon  the  fame  rea -sut.tN.^c.6. 
fon  were  the  relolutions  of  the  Judges  in  the  Duke  of.a^- 
Norfolk’s  Cafe,  where  the  Queftion  was,  Whether  the  ^fo/p^Cafe. 
Lord  Htrife  and  other  Subjects  of  the  King  of  Scots,  that  4 
without  his  aflent  had  wafted  and  burnt  divers  Towns  in 
England,  and  proclaimed  Enemies,  were  Enemies  in  Law, 
within  the  Statute  of  25  E.  3.  the  League  being  between 
the  Englijh  and  Scots,  and  refolved  they  were,  and  that 
the  League  remained,  XXlli.  The 
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in  fideirtitc  X*XIII.  The  Succours  that  one  Confederate  muft  afford 
ffuJiiidiihur‘anQl^ei.  Confederate  (according  to  the  Law  of  Leagues) 
2te«S«a Confederate,  is  of  great  conference : Three 
jufle  offeniere.  Princes  Allied,  the  one  makes  War  againft  the  other,and 
V gcneraiiter'  demands  fuccours  from  the  third ; in  this  cafe  if  the 
veifpetuliter  ~freaties  of  Alliance  be  only  for  Friendfbip,  it  is  certain 
fuirorcmfttu, h js  110t  b0VInd  to  give  any  fuccours  : But  if  the  Treat* 
potcrotprjflabo carries  an  Offenfive  League,  he  mult  fuccour  the  molt**- 
auxilium.  Or  it.  dent  allied  by  a precedent  Alliance.  If  the  precedent  Allian* 
jDmojibev.  do  ces  have  been  made  both  at  one  time,  he  muft  fuccour 
Megiieptli.  him  that  is  allied  in  an  Offenfive  and  Defenfive  League : 
but  if  the  League  be  Offenfive  and  Defenfive  of  either  fide, 
*VRW  inter ce.  fa  ou^,t  not  to  fuccour  either  •,  but  he  may  mediate  a * Peace, 
di,juo  m’nus  anc\  taUfc  the  difference  to  be  judged  by  the  Common  Allies, 
pTuZfnqT  which  being  propounded  with  a Declaration,  that  if  one 
liberum arbitri.refafej  or  having  once  fubmitted , will  not  yield  to 
umfit.Uv.  /.8.  Judgment,  he  will  fuccor  the  other,  as  the  Swede  and 
Crouus  it] me  swifts Upon  feveral  occafions  have  done  •,  notwithftanding 
iibl%ctp!\\  *n  P°‘nC  °f  State  on  fuch  occafions  they  ufually  balance 
§.  i? . Vile 5 their  Eftate,  and  looking  more  to  fafety  than  Juflice , they 
Monmouth  Hi-  fuccour  him  who  being  enforc’d,  may  weaken  the  power- 
ftory  of  frmcefai'  who  is  more  to  be  feared  , yet  to  unjuft  Wars  there 
*qL  3 1 * is  no  obligation  ■,  then  certainly  he  ought  to  be  preferred, 

who  hath  a juft  caufe  of  War. 

XXIV.  By  the  Laws  of  Alliances  Princes  may  aid  parti- 
cular and  common  Allies , if  they  be  wronged  by  one  of  the 
Allies. 

Equals  cannot  But  he  which  is  not  comprehended  in  the  Treaty  of 
direftlyretufe  Alliance,  cannot  be  defended  againft  him  that  is  allied 
War,  nor  de-  wjthout  breach  of  the  Alliance  % therefore  Mediation  in 
mane  eace.  cafes  js  the  only  hopes  of  the  opprefjed,  which  not  ha- 
ving its  dfedt,  if  the  opprejjed  put  themfelves  into  the  pro- 
ln;.3.r^yW«teQion  0f  the  Mediator,  they  then  become  in  the  nature 
Ziioiium  jrf'ofhis  Subjects,  and  then  that  Prince  is  obliged  to  their 
fuccour  and  defence , even  againft  his  Allies , and  this  is  by 
natural  Right. 

WhenEdward  XXV.  By  the  Laws  of  Leagues,  though  the  Oath  binds 
theFourthwas  only  the  Perfon,  yet  the  Promt/e  binds  the  SucccJJor  } for 
cJ*akd  of  though  fome  do  hold,  that  Leagues  do  depend  upon  the 
and  tiemj  the’  Oath  as  their  Firmament,  though  that  is  not  fo  for  the 
Sixth  was  fet  nioft  part,  yet  the  efficacy  of  fuch  Leagues  refts  in  the 
- promife 
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promife  it  felf,  to  which  for  Religion  fake  the  Oath  is  ad-  up  again ; yet 
ded.  Hence  it  is,  that  Promifes  made  to  a Free  people  are  by  Reafon 
in  their  nature  «a/,1)ecaufc  the  Subjedt  is  a permanent  mat-  ^ere  ^ in'_ 
ter ; although  the  State  or  Republick  be  changed  into  a theft thC 

Monarchy,  yet  the  League  remains,  for  that  the  body,  words,  with 
i >e.  the  power  is  Itill  the  lame,  though  the  Head  be  chang-  the  ^ in e ml 
ed.  And  the  perfon  is  inferted  into  the  agreement,  not  ^hat 
that  the  agreement  may  be  pcrfonal,  but  to  Ihew  with 
whom  it  is  made  -,for  if  it  be  inferted  into  the  League  that  tual,  rhii.  Co- 
lt {hall  be  perpetual,  or  that  it  is  made  for  the  good  of  the  mines,  lib.  3. 
Kingdom,  or  with  the  Perfon  and  his  Succeflors,  or  for  a CJP  6- 
time  limited,  the  fame  does  moll  apparently  demonftrate  \[^TGouium 
the  thing  to  be  real.  , jeHpillum.  v. 

piUis.  Aide 

pi  ffelvetiis  csuftMur  poft  mortem  Hen.  3.  apud  Thuanum , lib.  97.  in  An.  1 589. 
Pile  '6  infignem  locum  apud  Ctmbdxn.  in  Anno  1572.  ubi  de  t adore  antique  G41- 
& Scot. 

However,  in  all  Leagues  which  tend  to  Peace,  though 
there  may  remain  fomewhat,  whereby  words  of  ambi- 
guity may  arife ; yet  the  moft  pious  way  of  interpreting, 
hath  been  to  account  the  fame  rather  real,  than  perfonai ; 
for  all  Leagues  made  for  Peace  or  Commerce,  admit  of 
a favourable  conftru&ion , Leagues  defenfve  have  more  of 
favour,  offenfive  of  burthen. 

XXVI.  Leagues  made  with  Princes , although  they faidto 
happeu  afterwards  to  be  driven  out  of  their  Kingdoms  A'aWj.  We 
by  their  Subjects,  yet  the  League  remains  firm  and  good}’’^™^  no 
for  the  Right  of  the  Kingdom  remains  with  fuch  an  unfor-JjorSocic!ty 
tunate  Prince,  notwithstanding  he  hath  loft  his  Kingdom  :with  thee,  but 
The  Prefident,  Canon,  and  Plenipotentiary  for  the  Duke  wnhJV%sthe 
of  Lorraine  at  the  Treaty  of  Nimmegen,  renewed  his  in-  iuft  ?nd  ia-w* 
fiances  with  the  French  Ambafladors,  that  he  might  ^ 
tain  fbme  moderation  of  the  Conditions  that  had  been  nians. 
ftipulated  for  his  Mafter  } the  Emperor  did  the  like,  but 
without  fuccefs  3 however  the  Duke  would  not  neglcft 
any  thing  that  might  give  the  French  King  frefh  Eviden- 
ces of  his  defire  to  merit  the  Favour  of  hisMajcfty,  he  got 
Sir  Leoline  Jenkins,  and  the  reft  of  the  Mediators,  to  de- 
clare to  Monficur  Colbert , that  the  Emperor  had  taken 
into  his  Service  all  the  Lorraine  Forces  3 and  in  the  pub- 
iick  Declaration  which  the  Duke  made  at  Nimmegen , he 

faid, 
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fa  id,  7 hat  be  had  delivered  all  his  Forces  to  a 'Prir.ee  at 
peace  with  France,  that  be  might  make  it  appear  to  the  Kmgy 
that  though  he  was  expelled  his  own  Dominion , yet  he  would 
do  nothing  that  might  give  bis  Majefty  ground  to  deprive 
him  of  the  honour  of  his  favour:  And  notwithftanding 

all  thefe  molt  fubmiflive  offers,  this  Unfortunate  but  Gal- 
lant Prince  was  fhut  out  of  that  famous  Treaty,  which 
put  an  end  to  a War  wherein  almoft  all  the  Princes  of 
Europe  were  engaged.  On  the  other  hand.  Leagues 
made  with  the  Invader  cannot  be  good  •,  for  his  caufe  be- 
*n  fbit.  i.‘ng  «■  odious:  but  if*  the  people  will  make  him 

*King  de  faBo , and  inveft  him,  the  queftion  is  then  out 
of  all  controverfie  •,  for  then  he  is  become  a King  reg- 
nant, and  by  the  Laws  of  Eugland,  if  Treaibn  be  com- 
1 4 e.  4. 1.  mitted  againft  his  Perion,  and  -f  after  he  is  beaten  out, 
9 E-  4 »2*  and  the  King  de  Jure  comes  to  his  Crown,  the  King  de 
3.  nj  ./oi.  7.  jure  may  punifh  th0fe  Traytors  with  death: 

The  Earl  of  Warwick  having  raifed  an  Army  in  France 
eJ.  4.  in  An.  and  Flanders , invaded  England , and  within  five  or  fix 
I47°*  days  after  his  landing.  King  Edward's  Forces  betraying 
him,  the  Earl  became  Mailer  of  the  Realm  3 the  King 
flying  for  pro  t eft  ion  to  his  Kinfman  the  Duke  of  Burgun- 
dy, he  kindly  in  his  misfortunes  entertained  him  3 yet 
while  he  was  in  this  banilhed  eftate,  the  Duke  of  Bur- 
gundy renewed  the  League  with  the  Englijh , it  being  a- 
greed,  that  notwithftanding  King  Edwards  misfortune, 
the  League  remained  firm  and  inviolable  between  the 
Phil.  Comines  Duke  Charles  of  Burgundy y and  the  King  and  Realm  of 
l.  $,c.  6.  England:  So  that  for  Edward  they  fhould  name  Henry  ( who 

Xeges  qui  reg-  was  newly  taken  out  of  the  Tower  by  the  Earl  of  Warwick , 
nis  exuiifwn  at  his  chafing  out  of  King  Edward.)  Now  the  true  rea- 
cum  atiisregni  fon  that  Leagues  remain,  and  are  firm,  notwithftanding 
a change,  is,  becaufe  there  goes  along  with  them  a 
daunt’. ' tacit  condition,  viz.,  of  holding  their  poffeflions ; and 
therefore  the  World  wondred  not,  that  His  late  Sacred 
Majejly  having  fworn  a League  with  the  King  of  Spam, 
exprefly  as  he  was  King  of  Portugal,  did  notwithftanding 
receive  two  Ambajjadours  from  the  then  new  King  of  Por- 
tugal j,  and  that  without  being  judged  either  in  England  or 
Spam  to  have  broken  his  former  Oath  aod  League. 

The 
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The  Duke  of  Guife  having  formed  the  League  againrt 
Henry  the  Third,  which  was,  in  regard  the  King  was 
focold  in  the  Profeflion  of  the  Romtjlt  Faith , that  it  was 
in  danger  to  be  extinguifht  by  the  increafe  which  he  per- 
mitted of  the  Reformed  Religion,  efpecially  feeing  Henry 
:he  fourth  then  King  of  Navarre,  was  of  that  Religion, 
and  was  to  fucceed  to  the  Crown  ^wherefore  by  the  Me- 
diation of  Pbiltp  the  Second  of  Spam , the  Pope  qualified 
the  Duke  of  Guife,  Head  of  that  Catbolick  League,  and  Peter  Mat- 
(whichin  point  of  Government  was  to  fet  him  above  theffc’roi  Hiftory 
King)  avowed  him  Protettor  of  the  Catbolick  Faith  in  the  Fr*'fe 
Kingdom  of  France.  When  Her.ry  the  Fourth  fuccecded^jh'in. 
to  the  Crown,  then  this  League  for  fecurity  of  Religion  J 
was  moft  violent,  and  the  Spaniards  without,  hoped,  by 
nourifhing  thus  the  divijion  within, to  carry  all  for  himfelf 
at  lart.  To  avoid  which  gin,  and  to  anfwcr  all,  the  King 
changed  his  Religion,  and  negotiated  by  d' Off  at,  to  be 
received  by  the  Pope  as  a dutiful  Son  of  the  Church  of  Rome , 
demanding  abfolution  for  what  was  part:,  and  making 
large  promifes  of  due  obedience  for  the  time  to  come.The 
King  of  Spain’s  intereft  was, that  he  fhould  not  be  received, 
and  thereupon  he  endeavoured  to  perfwade  the  Pope,that 
King  Henry  did  but  diflemble  with  him,  and  that  under 
this  Difguife  he  would  eafilieft  ruine  the  Rmi/bReligion: 
Notwithftanding  this  the  Cardinal  obtained  hisReception, 

Abfolution,  and  Benedi&ion,  through  the  many  Promifes 
end  Prefents  which  he  made  to  Hu  Holmefs ; whereupon 
the  Spaniard's  Deligns  were  in  a Moment  all  blown  over 
from  France , but  fell  heavily  upon  the  United  Provinces , 
which  were  forely  oppreft,  for  that  they  apprehended  the 
Lois  and  Ruine  of  their  Country  •,  and  thereupon  they  im- 
plored Affiftance  from  King  Henry , who  received  their 
Ambafiadours  very  Gracioufly,  and  gave  them  Aflurance 
of  Relief.  The  King  of  Spain , who  wanted  no  good  In- 
telligence in  the  Court  of  France , immediately  remon- 
ftrated  to  the  Pope,  That  his  former  Intimations  concern- 
ing Henry's  Diffimulations,  did  now  appear  in  the  Face  of 
ail  the  World ; and  that  feeing  Hu  Holmefs  had  been  fo 
Credulous,  he  knew  not  now  whether  they  rt.ould  be  able 
to  fave  the  Catbolick  Faith  from  being  fubjected  to  the 
Reformed  Religion  or  no : for  whereas  the  Hollanders  had 
revolted  from  him,  only  becaufe  he  refolved  to  ufe  the 

true 
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true  Means  for  the  Eftablifhment  of  the  Romi(h  Faith  as 
niong  them  ; and  that  now  he  was  in  a fair  way  of  reduc- 
ing them  (which  conduced  fo  much  (by  His  Holtneis  his 
Opinion ) to  the  Eftablifhment  of  the  Romifh  Faith')  Henry 
had  taken  their  Party  againft  him  in  that  Work ; and  that 
at  Paris  he  had  received  their  Ambafladours  to  that  Pur- 
pofe,  although  he  knew  they  were  his  lawful  Subjects, 

&c. 

This  ftartled  the  Pope  not  a little,  who  charged  I Off  at 
for  having  betrayed  him,  and  put  the  Church  in  Danger. 
This  Argument  was  as  fubtil  on  the  Spaniards  fide,  as 
changing  Religion  was  on  King  Henry's  ; and  therefore 
the  Cardinal  was  not  a little  perplext  how  to  anfwcr  it 
to  the  Advantage  of  his  Mafter  as  alfo  coherently  to  the 
Confiderations  of  his  former  Reception  into  the  Church 
But  at  laft  he  replied,  That  His  HAinefs  needed  not  won- 
der how  in  reafon  of  State,  thofe  different  Religions  might 
joyn  together  for  political  Ends,  without  Hazard  of  alte- 
ring Religion.  Thus  Davidfought  Protection  of  the  Phi- 
lipines,  and  Abraham  redeemed  the  finful  Sodomites.  That 
he  took  it  to  be  upon  the  fame  Ground  $ that  His  Holinefi 
himfelf,  not  long  before,  received  a Perfian  Ambaffadour , 
who  was  fo  far  from  being  an  Heretick,  that  he  never 
pretended  to  the  Name  of  Chriftian : That  it  was  a plaufi- 
ble  Argument  which  the  King  of  S/wwufed,  incomplain- 
OJe  Peter  ingof  Henry’s  receiving  and  avowing  their  Ambafladour, 
ftorvof*  ‘'Specially  knowing  at  the  lame  time  that  they  were  Re- 
frmie  in  Ou  bcls,  and  could_ pre tend  no  Right  or  Title  feparate  from 
Hen.  4.  in  his  Crown:  4 
.fifjj no  divifo 
gens  una,  pro 
tempore  quip 
du*  gent es  ba- 
bemur : And 
Princes  arc  to 
have  an  Eye 
to  the  Power 
which  each 
Kingdom 
hath  to  afford 
Benefit  one 
to  the  other, 
and  not  to 
examine  their 
Titles, 


For  Princes  (quoth  he)  when  Ambafladours 
are  addreft  to  them,  never  inform  themielves  of  the 
Rights  and  Title  of  thofe  Princes  from  whom  they  are 
fent } but  whether  they  have  Pofleflion  of  the  Force  and 
Power  of  thofe  Places  from  whence  the  Ambafladors  are 
employed ; for  it  would  be  an  endlefs  Task,  and  require 
an  infallible  true  Hiftory  of  the  World  (which  is  not  to 
be  made  by  Man)  if  all  the  Ambafladours,  before  their 
Reception,  fhould  be  obliged,  firft  to  prove  clearly  to 
the  World,  the  juft  Right  by  which  their  Mafters  de- 
rive thofeTitles  and  Jurifdi&ions  which  they  aflume  to 
themfelves. 

XXVII.  And  as  Leagues  are  Covenants  or  Agreements 
made  by  Command  of  the  higheft  Powers,  wherein  the 

Parties 
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Parties  are  bound  over  to  the  Divine  Wrath,  in  cafe  they 
break  their  Faith  *,  it  hath  been  a famous  queftion,  Whe- 
ther they  may  be  entred  into  with  thofe  that  are  Aliens  Coke  3.  Inflit. 
from  the  true  Religion,  whereof  by  the  Law  of  Nature  foi- » 55- 
there  is  no  doubt  nor  difficulty  3 for  that  Law  is  fo  common 
Jto  all  Men,  that  it  admits  not  any  difference  of  Religion  ; 
but  the  queftion  is  abort  the  Law  Divine,  outoLyvhich 
it  hath  been  difeufled,  not  only  by  Divines,  but  famous 
Laywers,  as  Oldradus , Decianus,  Grottus ; upon  the  whole  Gc'ot'  l,a' 
they  have  agreed,  that  they  may  be  entred  into  as  well  * * 
with  Princes  Infidels  as  Chriftians : and  that  is  evidently  ’ 
proved  3 for  that  before  the  Law  of  Mrfei  ic  was  lawful 
to  contract  Leagues  with  Aliens  from  Religion  for  an  in- 
offenfive  and  harmlefs  behaviour,  as  that  of  Jacob  with 
Laban : nor  did  the  Law  of  Mcfit  make  any  changc,the  ex- 
ample of  the  Egyptians  being  expreis  in  the  point.  Tis 
true  thofe  feven  Nations  and  other  Kingdoms,  as  the 
utmalekites , that  were  deffinated  by  Divine  Sentence  to  be 
extirpated,  were  excepted  ; but  Leagues  of  Commerce, 
and  fitch  as  pertain  to  the  utility  of  both  Nations,  or  of 
either  Party,  are  by  the  Law  permitted  with  the  profane: 

So  David  and  Solomon  made  I.eague  with  Hiram  King  of 
the  Tyrians ; and  that  which  is  very  obfcrvable  in  the  Sa- 
cred HLftory,  of  that  Action  it  is  faid,  That  the  Alliance 
was  made  by  Solomon  according  to  the  Wifdom  which  God 
had  given  him.  ’Tis  very  true,  the  Jews  were  generally 
very  cautious  of  contracting  with  Idolatrous  Princes, and 
the  Reafon  was,  for  that  they  had  exprefs  Promifes  of 
Victory,  but  that  was  conditionally,  i.e.  if  they  kept  the 
Law,  which  if  perform’d,  they  had  the  lefs  need  of  hu- 
man Aid.  But  now  under  the  Gofpel  fuch  Contracts 
have  a more  favourable  Admittance, according  to  that  of 
Tertstllian : So  long  as  Ifracl  only  was  hts  people^  God  did 
jufllj  command  mercy  towards  their  Brethren  alone \ but  after  Lib.  7.  cjp.  ?» 
that  he  gaiie  unto  Cbrijl  the  Nations  for  his  Inheritance , and 
the  Ends  of  the  Earth  for  hts  pojj'ffion  ; and  that  began  to  btp;rjl0r(S^  ^ 
paid  which  was  promifed  in  Hofea,  They  that  were  not  mi  ge  % Cbrifluni 
people  f hall  be  my  people , and  the  Nations  that  bad  not  obtan'd  Fadera,jutcuin 
mercy  flsall  obtain  mercy  3 from  that  time  Chrtfl  hath  extcnlrd 
unto  all  the  Law  of  Fraternal  Benignity , excluding  non:  from 
csr  coWprffion  tso  more  than  from  his  Vocation  j and  therefore  freere.  Con- 
fi*  it  is  no  evil  to  do  good  te  the  prophane,fo  neirheris  it  [Idnitutcum 

I unlawful 
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Cotbufy  Vik-  unlawful  to  implore  their  help,  as  Paul  invoked  the  Aid 
djlit,  juflivi-  of  Cafar  and  the  Chief  Captain  •,  fo  that  at  this  day  there 
cum  ;s  no  intrinfecal  or  liniverfal  Pravity  •,  neverthelefs 
thofe  Alliances  have  their  Circumftances  or  Rules  of  Go- 
rbeodofius , eminent,  as  not  to  joyn  with  them  but  in  extreme  ne- 

? or,us,  rd  cum  ccflity,  according  to  that  of  * "Thucydides : They  that  are 
Mauris  Reges  trcachcroujiy  ajjat-lted,  as  we  are  by  the  Athenians,  are  not 
1 * 'l tar  h' Rft1*  t0  blamed,  if  they  feek  for  fafety , and  (ecurc  them  fives  by 
(htpbus  hat-  th*  aid  not  of  Greeks  only,  but  Barbarians. 

jpu’genfis.  Adi 

Jnhamemie  Carihsgeti.tl.^.  de  Jure  Belli  Romani  Pontificis  c.  i.  Julius  fecundus  Pcn- 
tijcx  Turcis  ujus,  Vide  Buifirod.  pirt.r.fol . 28.  cited  in  Marfbe's  Cafe,  the  Cafe  of 
Samuel  Pellaiy  that  had  been  Ambaffador  to  the  States  of  Holland  to  treat  with 
them  from  the  Emperor  of  Morocco- 

* Famous  was  the  piety  of  Emanuel  Duke  of  Savy,  who  when  he  was  able  to  take 
Cyprus  by  the  aid  of  the  Great  lurk,  refufed  it. 
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Chap.  VIII. 

fl>f  alliances  unequal,  anS  of  ptottrtion. 


I.  Of  Alliances  unequal,  in  reference 
to  tbe  ictnowledging  a Superiority 
or  ProtcRion  in  another. 

If.  Of  Protcriiont  ty  a Prince  or 
State  voluntary  or  mer.enary. 

III.  Of  the  Conveniences  of  [itch 
Alliances,  boro  conftdered. 

JV.  Of  the  Duty  incumbent  on  the  pro- ' 
titled,  and  the  obligation  in  ho- 
nour and  juflice  on  the  Protector . 

V.  Of  Alliances  unequal,  and  ot  the 
ordinary  Caufes  that  may  tend  to 
a Rupture  of  the  fame. 

VI.  Of  the  Caufes  extraordinary  that 
may  occafion  the  Breach  of  fuch 
Alliances. 

Mil.  Of  Faith  and  AJfurmce  impli . 
fitly  difckarged by  the  delivering 
of  Hoftagct. 

VlII.  Of  the  differences  of  Lea? net 
controlled  by  Princes,  through 
force  or  fear,  differing  from  Con - 
trails  private. 


IX.  Of  Ambiguity  in  words , born  It 
hath  given  occafion  to  Princes  to 
depart  from  the  League,  and  of  the 
depuration  of  Princes  on  fuck  oe- 
cafion  prrfsrving  the  Alliance. 

X.  of  the  firmnefs  and  affur.pt:e  of 
Alliances,  whether  to  be  fund 
more  in  1'rinces,  or  in  llepub- 
licta. 

XI.  If  one  party  hath  violated  the 
League,  whether  it  be  lawful  for 
the  other  to  depart  front  the 
fame. 

Xlf.  In  the  confiruRioo  of  Leagues, 
the  Thought » not  tbelVords  of  Prin- 
ces to  be  conftdered. 

XIII.  of  things  tacitly  excepted  in 
ail  1 e agues  and  Treaties,  in  refe- 
rence to  their  nullity 

XIV.  Cf  things  favourable , things 
odious,  and  others  of  a mixt  na- 
ture to  be  ufed  in  the  interpreting 
of  Leagues, 


I.  T|  Nequal  Alliance  is  that  which  is  cont rafted  he-  Anironlcutdh . 

H twixt  Princes  or  States  unequal  in  Honour , or  in  diut  P°fi  A,(- 
P o-mer,  with  unequal  Conditions,  the  acknowledging  the  **;**'“' 
other,  not  for  Mafter  or  Lord,  but  by  Honour  as  the  more  bocltpnpri-* 
powerful,  and  the  better  qualified,  and  fome  for  Pro-  um,utpnentiori 
tetfor;  and  thefe  Treaties  are  made  with  thofe  States,  p'uth'-fir,  in- 
which  take  or  give  Tenfton,-  or  which  put  themfelvcs  in- f,rm,.ori 
to  Proteflim.  And  fuch  was  the  League  of*  Prorcftion 
propounded  to  Queen  Elizabeth  by  the  States  Gcnral  of  nh,  2.  §, 

the  United.  Provinces,  who  by  Joes  Van  Alenin  mof!  hum-  21.  v.  It  it 
bly  befought  Her  to  accept  of  the  Sovereignty  and  Su-  thepioperty 
pream  Dominion  over  the  faid  United  Provinces  upon  ccr-  ^ 
tain  and  reafonable  Conditions  and  Articles,  &c.  quats,  that  the 
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Wronger  have  more  Honour,  and  the  weaker  have  more  Help:  Proculm  adds  tha~ 
iuch  a Claufe  is  inferted  in  the  League,  to  fignifie  the  one  is  fuperior  in  Authoritf 
a*d  Dignity  for  both  are  free, but  are  fub psmcinio.non  fub  iiclioxc.  Liv.  lib.  37.  Cicera 

Ojfir.  2. 

* Non  fme  metu  in  poflerum,  quern  tunc  prxfevs  nicejfuat  avertertt.  Crotiui  Annul. 
Ubi  5.  A.E.  Mitotan-  lib.  i$.aXA>i.  1585.  Grimflott,  lib.  12.  ai  An.  1585. 

* 

Tribute  is  paid  by  the  Subject,  or  by  him,  who,  to  en- 
joy his  liberty,  pays  that  which  is  agreed  upon  to  him 
that  hath  forc’d  him  to  do  it.  But  a Pcnjion  is  held  volun- 
tary from  him  that  is  in  ProteQion,  or  from  him  that  is 
in  all  other  things  equal  to  the  Treaty  of  Alliance  to  hinder 
the  Penfiorters , that  he  joyn  not  with  the  Enemy,  as  the 
Swift  to  the  french , or  to  have  Aid  and  Succours  from 
him. 

/ nnn  dub,t  jj  But  that  ProtcBion  is  molt  true  and  Honourable, 
D-  cU?‘  when  a Prince  or  Repub  lick  takes  upon  him  the  defence  of 
another,  freely  without  Reward , though  fome,  if  not  all, 
find  it  mod  neceflary  to  ballance  Honour  with  Profit, 
from  this  Maxim,  that  A pecuniary  interefi  obliges  more  to 
fuccour , than  when  barely  obliged  by  Oath. 

III.  Again  there  feems  to  be  a kind  of  Protection  or 
an  Alliance,  which  indeed  is  no  more  than  a bare  pe- 
cuniary retaining.  Politiciaas  have  confidered  the  Sub- 
ject diverfiy,  either  Abfolute  or  Conditional  •,  Abfolute 
is  that  which  is  meafured  by  the  concurrence  of  the  great- 
nefs  of  Forces,  Treafure,  Munitions,  and  other  Military 
Preparations:  Conditional  is  that,  the  which  although 
it  be  lefs  than  an  abfolute,  yet  is  more  fit  to  fuccour  us 
or  do  us  Harm  : in  this  the  Neighbourhood  is  of  very 
great  conlideration  ; for  thata  Neighbour  Prince  of  mean 
Forces  may  more  eafily  hurt  or  fuccour  us,  than  a great 
Prince  that  lies  far  off;  near  Succours  are  always  fooner 
ready  and  with  lefs  Charge.  And  this  makes  the  Bifhop 
©f  hiunfltr  to  be  in  that  efteem  with  the  States  of  Holland 
and  the  other  Sovereign  Princes  bordering  on  his  Terri- 
tory ; and  tfie  Reafon  why  he  is  fo  much  the  more  court- 
ed into  Afiiftance  and  Friendfhip  is,  for  that  his  Forces 
being  at  hand,  if  Peace  be  concluded,  he  is  the  more 
eafily  difpatched,  whereas  remote  and  abfolute  Princes 
their  fuccours  come  often  too  late  after  the  Occafions  to 
defend  us,  and  too  foon  to  opprefs  us. 

IV.  By 
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IV.  By  the  Law  of  Protection , he  that  is  protected  owes  The  Genoefes 
all  Refpetf and  Honour  to  his  Protector,  againit  whom  it  he  havin8  pot 
confpire  or  attempt,  or  ftrays  from  his'duty,  it  is  lawful 

for  the  Protestor  to  make  better  ajjurance } nay,  if  he  plea-  of  the  /-mX 
les,  to  make  himlelf  Mt(ter  : But  then  on  the  other  tide.  King,  revolt- 
the  Protedor  ought  to  defend  and  fuccour  the  protected, cd  > hr  there. 
* and  life  him  well  for  othcrwife  he  may  withdraw  him-.llJ>un 
felf  from  the  Protedion,  and  feck  another.  onVinroeli-'" 

viieges,  to  th- 

end  it  might  be  his  Will  to  deprive  them  whenhelhould  think  fit.  hie  c.- 
texU  Jbufc.  P.  P.  Cartel.  935. 

V.  In  Alliances  that  are  unequal,  there  are  four  kinds 
of  Controverfies  may  happen- 

Firft,  If  the  Subjeds  of  a Prince  or  Republick,  that  xj,is  holds  as 
is  under  the  Protection  of  another,have  committed  any  well  between 

thing  againfi  the  League.  Leagues  equal 

Secondly,  if  the  Prince  or  Republick  be  accufed.  “ unt9ual- 

Thirdly,  If  the  Fellows,  which  are  under  the  prote-  yffy 
dion  of  the  fame  Prince  or  Republick,  contend  with  one  l.i.c.  3.  §2**i. 
another.  This  hath  the 

Fourthly,  If  the  Subjeds  complain  of  their  own  Ru-£mcRiShc  in 
ler.  Leagues  that 

To  the  firft,  if  a Fault  appears,  the  Prince  or  Repub- 
lick  is  bound  either  to  punilh  the  Offender,  or  to  render  utnonem  fmn 
him  unto  the  Party  injured,  and  fee  or  endeavour  that  e0 1:"  pc- 
Damages  may  be  recovered. 

But  one  of  the  Affociates in  theLeague  hath  no  Right  to peeTtiiiiubji* 
apprehend  or  punilh  the  Subjects  of  his  Confederate  fo.c„ot. 

To  the  fecond,  the  Confederate  hath  a Right  to  compel  b 3‘<rc  Betti, 
his  Confederate  to  ftand  to  the  League,  and  if  he  will l'  § **• 
not,  to  punilh  him,  for  that  one  may  take  fatisfadion  $u\'  th 
or  revenge  of  him  that  hath  offended  ; and  this  hap-  proves  not  3. 
pens  as  well  amongft  thofe  that  have  no  Confederation  nv  power  ot 
at  all.  commanding, 

To  the  Third,  as  in  Confederacies  equal,  the  Contro- 
rerfies  are  wont  generally  to  be  brought  before  an  Atfem-  their  came?7 
ily  of  the  Confederates,  that  is  to  fay,  fuch  as  are  not  before  judges 
concerned. in  the  Queftion,  or  elfe  before  Arbitrators,  oroftlleir‘own 
elfe  before  the  Prince  of  the  AJfoctation,  as  a Common chu,lnS 
Arbitrator.  . ».6.  dom 
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Tos  qui  £&•  So  on  the  other  hand  in  a League  unequal,  it  is  agreed 
dens  Frinci - for  the  molt  parr,  thattheControverfiesbedcbatedbe- 
^JTuUemmi-  f°re  him  who  is  Superior  in  the  League, 
lit.  ires  nihil  To  the  la  ft,  the  Confederates  have  no  Cognizance. 

prxcipuum  fu~  common  Affairs  out'ot  time  of  Affembly,  even  where 
mere  at  in  the  League  is  equal,  the  Cuftom  is  for  him  who  is  chofe 
'lu\  'curwdis  «-*  Chief  of  the  League,  to  have  Command  over  the  Confede-  ' 
vtinenfuprs  rates,  according  to  the  Speech  of  th&Corint biant  in  Thu- 
tateros  jnOrat.  cy elides,  h becomes  them  that  are  Princes  of  the  League , not 
Corintbiorum  to  feek  their  own  particular  advantage,  bn: 'to  content  them - 
fives  with  an  Emtntncj  above  the  ref,  in  taking  care  of  the 
common  Intertf • 

VI.  Though  that  the  Breach  of  Faith  be  much  pra&i- 
fed  in  fuch  Affairs,  yet  there  are  few  Pi  inccs  found, which 
have  not  found  a pretext : fomc  have  pretended  to  be  cir- 
cumvented by  errour  -,  others  by  Change  of  Affairs  have 
pleaded  an  excufe,  as  great  Wrongs  or  inevitable  Lois, 
and  apparent  danger  .of  the  ruin  of  their  States , which 
are  the  canfes,  wherein  fome  fay,  that**  Oath  is  not  obli- 
gatory-, the  Condition,  by  reafonof  the  Oath,  being  im- 
poflibleorunjufl:;,  to  thefc  Limitations,  fome  hold  they 
eidraLConf. i.muft  not  keep  faith  VI  ithan  Enemy  oftbe  Faith , nor  with 
him  that  hath  broken  his,  nor  with  a Subjeft,  nor  with 
a Thief  or  pirate  j certainly  ifit  be  notlawful  fora  Mania 
thefc  cafes  to  keep  Faith , it  is  not  lawful  to  give  it : If  it 
Gregorius,  be  lawful  to  capitulate  with  fuch  Men,  it  is  necellary  to 
Perprium  Pro  hold  what  we  prom ife,  that  is,  (we  prefume)  when  the 
tuipstn  impiy,  Word  js  given  by  him  that  may  give  it>  and  that  they  re- 

gittsegligeutu.  ly  upoQit>  * 

VII.  If  Hof  ages  are  taken,  he  that  gives  them  is  freed 
from  his  Faith-,  for  that  in  receiving  Hof  ages,  he  that  re- 
ceives them  hath  relinquiflied  from  the  aflurance  which 
he  hath  in  the  Faith  of  him  that  gave  them  ; fo  where  a 
Captain  for  his  Prmce  gives  his  Word  without  Commtfton 
it  binds  not  the  Prmce. 

t V1U.  Some  Lawyers  would  judge  of  Treaties  as  parti- 
cular Contracts , by  which  means  they  would  ftretch  the 
Confcienccs  of  Princes-,  forr  fay  they,  that  as  a private 
Man  knot  bound  by  that  which  he  hath  promifed  by  force 
6r  fear,  fo  it  ought  to  take  place  amongft  princes  and  in 
Treaties  which  are  made  betwixt  Soveraigns ; but  that  is 
ridiculous,  for  that  were  in  efTeft  to  banilh  Faith  from  all 
m..v  » -,vi  • - . publick 


Digitized  by  Google 


4)f  juagufg  by  alliance  unequal.  135 

publick  Negotiations ; for  there  is  no  Treaty  but  what  is 
ufually  made  in  Arms  by  force,  or  through  fear  to  lofe  ei- 
ther Life,  or  Goods,  or  Liberty,  or  the  State  which  ate 
paufes  of  juft  fear , and  may  ihake  the  moflconflant. 

IX.  Some  Princes  defirous  to  (hew  thcmfelves  more  ir- 
religious in  thefe  Ruptures, have  taken  fubjeft  and  occafion 

upon  the  Amb gutty  of  fomc  Claufes  in  the  Treaty, or  upon  Upon  the 
* Equivocation,  as  Charles  the  Fifth  did ; or  elfe  they  feek  words  Evubg 
other  Occafions,  as  attempting  againft  thofe  whom  t heir  ana  £«'*, .to 
AUie  is  bound  to  defend,  to  the  end  that  drawing  him  ^”o/ 
into  the  field,  be  may  Uj  the  caufe  of  the  Rupture  on  him.  jscjfc. 

But  Princes,  who  Refpeft  fuch  Treaties  with  a pious 
Intention  of  preferving  them,  always  remain  content 
and  firm  ; and  though  occafion  may  offer  it  lelf,  by  which 
they  might  get  advantage  by  the  Breach  i yet  when  they 
remain  durable,  fuch  refpeft  is  afterwards  had  to  their 
Word  and  Honour,  that  fewer  and  lefler  fccuntics  will 
be  demanded  of  them,  than  one  whofe  Faith  is  doubted. 

X.  But  Affurances  in  cafes  of  this  Nature  have  been 

found  more  in  Republicks  than  in  Primes  ■,  for  though  Re- 
publicks  have  the  fame  mind,  and  the  fame  intention,  as 
Princes,  ,«  for  that  they  move  but  1 S* 

them  to  ftay  longer  in  rcfolving.  Famous  is  that  of  the  Cm,  ■ 
Athenians , when  Jbemt/iocles  in  his  Oration  told  them,,,,- .wSenate  tQ 
That  he  could  difeover  a Matter  in  which  the  Athenians ibeKomans up- 
would  reap  great  Advantages,  but  he  could  not  tell  it,  on  the  alTaulc- 
.for  fear  thePDifcovery  would  take  away  the  Opportunity  *££ 
of  atchieving  it:  whereupon  the  Athenians  deputed  Art-  priva’o  publico* 
Bides  to  whom  he  fhould  communicate  the  Secret,  and  ^confiiio  si- 
with’him  fhould  confult  about  the  obtaining  it : They*.™™  oppug- 
meeting, TW demonltratcd  that  it  was  m the  Pow-”-~h  . 
er  of  the  Athenians  to  make  themfelves  Mafleis  f .Fi  mrum  jure 
Greece  for  the  Grecian  Naval  Army  was  then  in  then  J)t  . „0. 
Ports  and  Protedion-,  whereupon  Anilides  replied,  7 heiiruevimk.ee 

Rreacb of  Faiths  But  it  was  anfwcred,  ltlei»g<!™fl’fa,p*- 

lame  was  a ssreaca  oj  ru,,u.  1 . .fjnmuivtrhain 

for  the  publick,  all  conftderattons  of  that  kind  ought  to  be  ‘a,tl  civemvoqrum. 
aGde  • whereupon  Arifttdei  being  called  by  the  People  to  tq  an 
Pive  Report,  told  them,  Tbemtfiocles's  advice  was  exc<  edtngfuo fetch arbi. 
profitable,  but  d.jhonefi,  for  which  caufe  the  People  wholly  >r,o,vob,fcUn 
refufed  it. 


I 
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un  i/fyutjtio  eft,  Ueueriiir.t  per  jsdus  fieri  •.  Whether  Saguntum  was  affaulted  by  pri- 
'ateor  publickCounfel,  conceive  it  not  to  be  made  the  quefbon  ; but  this, 
W hether  it  was  affaulted  juftly  or  unjuftly  ; for  to  our  felves  an  account  is  to  be 
^iven  by  our  Citizens,  whether  it  did  it  of  itfelf,  or  by  Commiffion;  with  you 
alone  this  is  diiputable,  whether  it  were  a violation  of  the  League,  or  no. 
Livixt  lib.  3 1. 


XI.  If  one  party  has  violated  the  League,  the  other, 
m3y  moll  certainly  depart  from  it;  for  the  Tranfgref- 
fion  of  the  Articles,  he  it  never  fo  little,  makes  a Breach 
of  the  ylgrectrent,  ur.lefs  it  be  ctlerwtfe  prevented  by 
*Grot. ie^ureCon^itu1,i  which  may  be,  by  inferring  into  the  fame,  * 
Belli  ae  Picu,  that  for  every  cjftnce  it  may  not  be  lawful  to  defart  from  the 
I.  jt'C. i s •§  is.  League. 

JofUe  XII.  In  all  Lemuel,  the  Thoughts  of  Princes  and  States 

Vixen” cJ-  are  to  bc  c0nfIdci  ed> I10t  w hat  they  raid  j yet  becaufe  in- 
uuJum.cic  de  rc™al  ads  are  not  vilible  by  themfelves,  it  is  necefl'ary 
efiic.  i.  that  fomewhat  certain  fliould  be  determined,  *.  e reduc’d 
to  HeaJi  or  Writings,  otherwife  there  would  be  no  Obli- 
gation at  all,  for  then  every  one  might  free  himfelf  by 
affixing  on  his  own  Words  what  Senfe  he  pleafes.  Hence 
it  is,  that  by  the  didates  of  Natural  Reajon , he,  to  whom 
any  thing  is  promifed,hath  a Right  to  compel  the  Pro- 
mifer  to  that  which  right  Interpretation  fuggefteth,  for 
otherwife  the  matter  would  have  no  end.  And  as  the 
reducing  of  the  Treaties  into  Writing  makes  the  Agree- 
ments plain  and  obvious,  fo  the  mutual  advance  of  the 
Minillefs  proportionably  haftens  the  Accomplifhmenr, 
The  Counts  Avaux  and  Servient , being  appointed  for 
the  Treaty  at  Munftn,  as  they  palled  through  Holland , 
they  entred  into  a Confederacy  with  thofe  States,  where- 
in each  Party  reciprocally  did  bind  themfelves  by  Arti- 
cles, not  only  not  to  treat  of  any  thing  without  the  Af- 
lent  and  Participation  of  the  other  Collegue,  but  that  the 
Jr™*™!:  Treaty  teuld  be  carried  orr  fo  equally,  as  if  one  of  the 
foi.  .g.  Parties  fhould  lee  the  other’sBulinefs  advance  further  than 
his,  it  ffiould  be  lawful  for  the  one  to  defire  the  other 
to  proceed  no  further,  till  his  Affairs  were;  equally  ad- 
vanced: which  Articles  bounding  the  Approaches  of 
each  rther,  foon  haftened  the  end  of  that  tedious 
Tre  ty. 


XIII.  Again, 
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Xm.  Again,  in  ail  Leagues  and  Treaties  for  Peace, Quiprominit 
there  is  this  Exception  to  be  fuppofed  in  the  Contra- 
dors,  unlefs  fome  new  Caufe  intervene,  or  unlefs  it  beJ“;™';£u ex~ 
by  the  default  of  him  with  whom  the  League  and  Com  Nifi  ctufa  fu- 
pad  is  made,  or  Affairs  continuing  in  the  fame  poftjirepe'vew.M,  mfi 
and  ilate  in  which  they  were  at  the  time  of  the  Contract : eulPa 
incfthac  Saying  of  Ulpianut  and  Pomponius  concerning^^^™^' 
private  Compads,  -viz,.  That  an  Agreement  is  not  violated faderis, 
from  -which  a Man  recedes  upon  a juft  reafen  and  motive ; is  rebus  fi:  jhnti - 
by  Interpreters  extended  to  National  Leagues  betwixt bus.Aiber.Gen- 
Princes  and  States.  ffCuit 

XIV.  In  the  Interpretat  ion  of  Leagues  and  Truces,  there  ’ * 3‘  ** 

ought  to  be  a very  great  Care  had,  in  regard  of  the  Sa- 
ertintfi  of  them ; therefore  in  things  promifedor  fecured 
by  fuch  Leagues,  fome  are  favourable,  fome  odious, fome 
roixt,  or  of  a middle  nature.  Thofe  that  are  molt  favour- 
able, are  thofe  whole  Words  tend  to  Peace,  not  to  War, 
whofe  Footfleps  leave  ever  behind  the  deep  ImprcfTions 
ofMifery  Qevaftation,  and  Poverty,  but  more  efpecially 
when  fuch  Leagues  are  made  for  War  Deftnftve  than  o- 
therwlfe  \ but  thofe  are  called  odious , which  burden  or 
opprefs  one  part  only,  or  one  more  than  the  other,  and 
likewife  fuch  as  tend  to  matter  of  Revenge  or  Punijhment , 
or  to  violate  fome  former  ads,  or  obligations,  or  the  bring- 

Sin  a change  or  innovation  of  what  hath  been  con  ft  ant  ly  jet- 
, and  u/ed  before.  Mixt,  as  where  a Change  is  propoun-  jn  nm  pop. 
ded  •,  but  that  is  with  the  Sillers  of  Moderation  and funt.  D.  dt  u- 
Ptace,  which  are  proportionably  good,  according  as  the&ibu- 

Change  may  be  efleemcd. Therefore  the  Standard 

Rule  is,  That  in  Leagues  and  Treaties  not  odious,  the  words 
ore  to  be  taken  accordsng  to  the  full  extent  and  propriety  of  po- 
pular ufe  j and  if  there  be  more  Significations , the  largeft  is 
heft ; On  the  other  hand  we  are  not  to  recur  to  Significa- 
tions plainly  improper,  unlefs  otherwife  fome  abfurdity 
or  inuility  of  the  Agreement  would  follow.  Again, viiccxcmptum 
Words  are  to  be  taken  ever  more  ftridly  than  propriety*'”  /.«»»  w- 
(offers,  if  it  beneceflary  for  the  avoiding  of  inequity  or  ab-TUm • C-itfdei 
furdity.  But  if  there  be  not  fuch  necefiity,  manifeft  equitycmm‘»u' 
or  utility  in  the  Reftridion,  we  are  to  flay  them  within 
the  narrowelt  Bounds  of  Propriety,  unlefs  the  Circum- 
ftances  difl'wade.  On  the  other  hand  in  Leagues  or  Pro- 
tnifts  odiom , even  a figurative  Speech  is  admitted  to  avoid 
- • ••  the 
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the -Odium,  or  burden , therefore  in  Donation  Remifjtcti 
of  ones  Right,  Dominton,  or  Property , they  are  always  to  be 
conftrued  to  thofe  things  which  were  probably  thought 
protimliS.u  on,  and  really  intended.  So  aids  and  Succours  promi- 
«jp.  16.  §.  i?.  fed  from  one  part  only,  is  to  be  underftood  to  be  due  at 
the  charges  of  him  -who  fhall  acquire  them. 


Chap.  IX. 


©f  featieg  of  Ctucc,  j&eutraUtp,  atiD  #eace. 


I.  Cf  Treaties,  the  various  forts. 

II.  Of  Rules  in  Cafes  doubtful. 

III.  Of  Truces  amounting  to  <«  Peace. 

IV.  Of  tbe  Advantages  between 
Treaties  of  Truce  and  Peace. 

V.  Whem promoted. 

VI-  Whether  it  can  prejudice  tie 
Pretenfms  of  tbe  Principal. 


VII.  How  preferved  and  p unified 
by  tbe  Laws  of  England. 

VIII.  Of  Treaties  of  Neutrality,  tbe 
various  forts. 

IX.  Of  tbe  Advantages  of  tbe 
fame. 

XJn  cafes  of  necejftty  where  be  ought 
to  declare , and  for  whom. 


I.*T1  Rreatits  arc  either  with  Enemies  or  Friends,  or  with 
1 Perfons  which  defire  to  continue  Neuters  with 
us,  or  we  with  them. 

The  Treaties  which  are  made  with  our  Enemies  are 
either  for  a time,  or  perpetual. 

Perpetual , as  the  Peace  that  is  made  to  compofe  all  dif- 
ferences, and  the  War  that  is  undertaken  for  Conqueft,  or 
for  Reparation  of /Injuries,  or  to  reflore  the  Commerce. 

Treaties , which  are  made  for  a time  with  our  Enemies, 
are  called  Truces  5 the  which  are  either  general , for  all  the 
States  of  the  one  or  the  other  Prince,  for  all  Perfons,  and 
for  all  lorts  of  Commerce : Or  elfe  they  are  particular , for 
certain  plac/s,  for  certain  Perfons,  and  for  the  Commerce , 
and  fometimesno  further  than  a bare  fufpenfion  of  Arms. 
Truce  what  it  A Truce  is  an  Agreement,  whereby  tho’  the  War 
b.  continue,  yet  all  Aftsof  Hoftility  do  for  a while  ceale, 

for  between  War  and  Peace  there  is  no  Medium,  it  is 
and  may  be  called  a War  tho’  at  prefentits  Operations 
are  intermitted.  An  Habit  may  be  tho’  at  prefent 
it  doth  not  opeiate.  A Man  may  be  laid  to  be  Wife 

or 
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or  prudent,  tho’  he  be  afleep,  and  vertuous,  tho*  for 
awhile  he  be  void  of  ASion.  So  that  a Truce  cannot 
be  called  a Peace,  for  tho’  the  Fight  ceafe,  the  War  Grot,  demure 
continues,  tis  but  a bare  Sufpenfion  of  the  Ads  of puit. 
War. 

If.  When  any  one  is  bound  by  Alliance  not  to  make 
Pure  or  Truce , without  the  Confcnt  of  his  AQie,  and 
whofc  Agreement  feems  doubtful,  they  add  in  the 
Treaty,  that  ic  (hall  take  place  for  all  thofe  the  Con-1"  the  Truce 
traders  Hull  Name,  and  they  fetdown  no  prefixed  time,  ^ 

but  that  is  fhil  continue  till  he  refufe,  and  fome  reafonabl f the  fourth  and 
time  ascertained  after  ; 3S  that  which  Was  made  betwixt  Lewie  the  Ele- 

Qbarles  the  Eight  and  the  King  of  Spain.  Vtnth,  there 

was  like  provi- 
fion  made  for 

Cb  tries  Duke  of  Burgundy  but  he  refilled,  and  concluded  a Peace  forhimfelf  apait, 
being  angry  with  Edwtrd  the  Fourth  for  making  the  fame,  fbit.  Cumin . lib.  4, 
(tp.  40-  So  Leva  the  Eleventh  concluded  a Truce  for  Nine  Years  with  EdwvA 
the  Fourth  when  he  had  invaded  France.  Phil.  Comin.  lib.  4.  cap.  8. 

HI.  Sometimes  a general  Truce  holds  the  place  of  Peace , 
as  that  of  a hundred  years.  Such  Truces  are  commonly 
made  betwixt  Princes  that  are  equal  in  Power , as  that  be- 
twixt Spam  and  Portugal , and  will  not  quit  any' thing  of 
their  Rights  by  Peace  5 and  yet  defire  to  live  quietly  in 
the  State  wherein  they  are,  fatufying  by  this  Medium  the 
point  of  Honour. 

IV.  Treaties  of  Truce  are  many  times  lefs  fubject  to 
Rupture  than  a Peace , which  is  made  perpetual  \ for  Princes 
or  States  that  find  themfelves  aggrieved  with  a Treaty 
that  is  perpetual,  feek  out  plaufible  Reafons  to  for  lake  it, 
feeing  the  Grievances  cannot  be  otherwife repaired } but 
if  the  time  be  limited  and  expired,  they  may  purfue  that 
which  they  think  ought  to  be  granted , and  the  other  may 
oppofe ; and  if  they  have  a defire  to  continue  the  Truce , 
there  is  nothing  fo  eafie  as  to  renew  it.  Hence  it  is  become 
a Max t me  in  State,  That  feeing  Treaties  are  grounded 
on  the  Intertfis  of  Princes  which  change  with  the  time , it  is 
necejjary  to  change  and 'fettle  them  at  the  end  of  the  time,  or 
to  break  them  off:  for  it  is  in  vain  to  truft  to  a bare 
Friendfhip. 

V A Truce  is  likewife  made  to  advance  a Peace,  and  Tis  true,  the 
to  treat  it } and  fuch  was  the  Truce  of  the  Hollanders  pro-  •s'"’f*Jand  the 
founded  at  the  Treaty  of  Munfitr , who  refufed  absolutely 

1 > 
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rnnce  were  to  liften  to  any  more  than  a Truce,  and  the  Reafon  that 
for  a Peace,  they  then  gave  was,  that  their  Commonwealth  was  to  be 
maintained  by  Arms,  and  that  by  admitting  a Peace,  the 
dri-o  then  of-  fame  might  be  a means  to  reduce  it  to  weaknefs,  which 
fcreda  Blank  would  in  the  end  tend  to  the  deftruftion  of  that  State  j 
unto  the  Hoi-  nay,  they  offered  the  Truce  on  Terms,  that  if  * France 
they* might*1  enter  thereinto,  fhe  Ihould  oblige  her  felf  upoa 

treat  of  at  any  Breach  to  reafl'ume  War,  and  that  Treaty  of  Truce 
home.  was  continued,  which  not  long  after  was  converted  into 
•Monmouth's  a perpetual  Peace. 

Hiftory  of  Again,  Truces  are  fometimes  promoted  for  the  more 
ranee  jo  .2  • j^gg.  difcharge  of  a League , which  is  made  with  fome 
other  Prince,  whome  they  have  accuftomed  to  compre- 
hend therein : fo  as  a Peace  following  it,  or  a Truce  not 
being  accepted  by  him,  they  take  occafion  to  leave  the 
League,  it  being  not  bis  fault  that  leaves  it,  that  the  War 
was  not  ended. 

•For  theRight  VI.  And  although  it  feems  that  a Truce  cannot  by  its 
remains  with  condition  prejudice  the  prttenfion  in  the  Principal  \ yet  it 
him,  however  js  moft  certain,  that  if  he  which  is  chafed  out  of  a conten- 
^mhl0rh?  t‘ous  State,  confents  that  during  the  Truce  the  Commerce 
4e/ur°Bt:/'.r0acfl>a^  ^e  fprbidden  to  his  Subjetts,  he  doth  wholly  flop  the  gate , 
racujib.  2.  ns  * Lewis  the  Twelfth  did  in  the  Truce  which  he  made 
tap.  16.  18.  with  Gonfahe  after  the  Couqueft  of  the  Realm  of  Naples. 

s H <.cap,  6.  VII.  In  England  by  the  Statute  of  2 H.  f.  cap.  6.  Rob. 

’ bery.  Spoiling,  breaking  of  Truces  and  Safe-ConduBs  by 
any  of  the  King’s  Liege  People  and  Subje&s  within  Eng- 
land, Ireland , and  Wales , or  upon  the  main  Sea,  wal  ad- 
judged and  determined  to  be  High-Treafon ; but  this 
branch  concerning  High-Treafon  is  repeal’d  by  theStature 
*iou6.*ap.it.of  20  H.  6.  cap.  1 1.  * But  by  the  faid  AS  of  2 H.  5.  for 
t And  at  the  the  better  obfervation  of  Truces  and  Safe-Conducts,  Con- 
Lords  and  ^ Jervatbr  Induciarum  & falverum  Regss  conduUuum,  was  rai- 
Commons  was  and  appointed  in  every  Port  of  the  Sea  by  Letters  Pa- 
pardoned,  he  tents:  his  Office  was  to  inquire  of  allOffences  doneagainft 
making  fatis-  the  King’s  Truces  and  Safe  Condufts  upon  the  main  Sea 
faftion  for  the^out  0f  t|ie  Counties  and  out  of  the  Liberties  of  Cinejue 
Tir'dm.  unu  ^orls^  as  Admirals  of  Cuftom  were  ufed  to  do.  Sir  John 
quinden.  mu.  Trebiel  was  committed  to  the  Tower  for  taking  a French 
Vide  cotten  a.  ship,  and  being  brought  into  Parliament,  did  there  juftifie 
hiipmtnt.  the  fame;  but  at  laft  confefs’d  his  fault,  and  begged  the 
! s h6?csm‘  K'rSs  Pardon  f Generally  all  Leagues  and  Safe-  Condufts 
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are,  or  ought  to  be  of  Record,  that  is,  they  ought  to  fce 
Inrolled  in  the  Chancery , to  the  end  the  Subjeft  may  know 
who  are  in  Amity  with  the  King,  and  who  not  \ who  be 
Enemies  and  can  have  no  Aftion  here, and  who  in  League, 
and  may  have  Aft  ions  perfonal  here. 

» Sometimes  they  have  been  inrolled  in  the  Wardrobe  as  l9  £-4-6.  B. 
being  matters  of  State. 

Note,  In  all  Treaties , the  power  of  tie  one  party , and  /£eMaxime. 
other.,  ought  to  be  equal-,  nor  art  they  to  he  held  firm  till  ra- 
tified. 

Before  the  Statute,  when  any  breach  of  Truces  or*arf*  Sco«adc 
Leagues  happened,  or  was  occalioned  by  the  miiHemea-^^*^^’"* 
nours  of  any  of  the  King  of  England's  Subjefts,  there  did  \unkndoiilos 
ufually  iflue  forth  Commiflions  under  the  Great  Seal  of  qui  contra  for* 
England,  to  inquire  of  the  Infringers  t>f  the  fame,  and  to”1*”  lyug* 
punifh  and  award  Satisfaftion  to  the  injured.  bommbus  de 

VIII.  Primes  who  neither  love  nor  hate  any  thing  ab  deZquenm. 
folutely,  feem  generally  inclined  to  Neutrality , and  in  that  i 
govern  thcmfelves  in  their  Friendlhips  according  to  their 
Interefts , and  Reafon  of  State , in  effeft  is  no  other  but 

Reafon  of  Inter  eft. 

Neutrality  may  be  of  two  forts ; the  one  with  Alliance 
with  either  part , the  Other  without  Alliance , or  fo  much  as 
the  leait  Tye  to  the  one  or  other,  which  is  that  which 
properly  may  be  called  Neutrality. 

The  firft  is  governed  by  the  Treaty  of  Neutrality , the 
latter  by  the  Difcretion  of  the  Neuter  Prince , whofe  Car- 
riage ought  always  to  be  fuch,  as  that  he  may  not  give 
the  leafl:  glimpfe  of  inclining  more  to  one  than  to  ano- 
ther. 

IX.  The  Advantages  of  Neutrality  are,  that  the  Neu- 
ter Prince  or  RepubUck  is  honoured  and  refpefted  of 
both  Parties,  and  by  the  fear  of  his  declaring  againft  one 
of  them,  he  remains  Arbitrator  of  others,  and  Mailer  of 
himfelf. 

And  as  a Neuter  neither  purchafes  Friends,  nor  frees 
bimfelf  from  Enemies ; io  commonly  he  proves  a Prey  to 
the  Viftor:  hence  it  is  held  more  advantage  to  hazard  tn 
a Conqueft  with  a Companion , than  to  remain  in  a State 
wherein  be  is  in  all  probability  of  being  ruined  tj  the  one  or 
the  other. 
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But  Princes  that  are  powerful,  have  ufed  generally  to 
preferve  a Neutrality ; for  w hi  lft  Petty  Princes  and  States 
ruin  themfelves  by  War,  he  fortifies  himfelf  with  meant, 
and  in  the  end,  may  make  himfelf  Judge  of  their  Diffe- 
rences. 

On  the  other  hand  it  hath  been  conceived  that  Rcpufr. 
licks  that  are  weak,  what  part  foever  they  take,  it  will 
be  dangerous  to  them,  efpecially  if  they  are  in  the  midifc 
of  two  more  powerful  States  than  themfelves ; but  expe- 
rience  hath  made  it  appear  to  the  contrary,  that  Neutra- 
fcdbv^the  litf  *s  more  beneficial  to  a weak  Prince  or  Republick  lo 
Princes  of  the1*131  ^ey  that  are  at  War  be  not  barbarous  or  inhumane. 
Empire  and  For  although  a Neutrality  does  not  pleafe  either  Party, 
petty  States,  yet  in  effe&it  wrongs  no  Man  ;and  as  he  doth  not  ferve, 
* fo  he  docs  not  hurt  *befides  his  Declaration  is  referved  till 
the  Iffue  of  the  War,  by  which  means  he  is  not  obliged, 
by  fiding  with  either  party,  to  gain  or  lofe  by  the  War. 

X.  But  if  the  Neuter  be  preft  by  neceflity  to  declare 
himfelf,  he  mult  do  it  for  the  moft  powerful  of  the  two  Par- 
ties, following  that  Roman  Maxim,  That  either  they  muft 
make  themfelves  the  ftrongefl , or  be  a Friend  to  the  flrongeR  : 
* Jmo  1674.  So  they  of  Strasburg  * declared  for  the  Empire  againfb  the 
ConfuiQuintwi  French.  On  the  other  hand,  if  the  Neuter  fees,  that  joyn- 
ad  Acbtos,quoi  ing  to  the  weaker,will  balance  the  Power  of  the  flronger* 
7/cm’nonin-  and  by  this  Counterpoife  reduce  them  to  Reafon;  the 
ierponi  vos  beU  6 me  hath  been  generally  followed  upon  the  Maxim, 
lo  \ imo  nihil  That  the  fofety  of  States  conftfls  chiefly  in  an  equal  counterpoife 
tamalienum  ofthecne,  and  the  other ; for  as  the  greatnefs  and  opulency  of  0 
tobpefine  PrincetiraWS  aftCT  tl  Rh‘*  °f  ^tir  Neighbours ,»f  is  wifdom 
gratia  vcl  dig-  prevent  it. 
nitstc  prsmi- 

um  villoris eritis.  Jjuim  lib.  35.  Scripts  Ammirit, tift. polit.  1. 18. 
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Chap.  X. 


*>f  tbe  Immunities  mib  #?itolegtSof  gmbafra. 
ho&,  anD  other  publics  ^milters  of  s&tate. 


I.  of  tbe  Ftcnflion  of  Ambaffadors 
and  Atanu generally  covfidered. 

II.  of  tie  Difference  between  Ordi- 
nary and  Extraordinary. 

III.  Of  tbe  Qualifications  and  Mat- 
ten  requifite  to  be  in  fueb. 

IV.  Whether  any  but  Sovereign 

a.  Princes  and  State s may  qualify 

flub,  and  who  may  not. 

V.  Of  tbe  Iftgbt  of  Ambaffadors, 
bow  featrei  by  tbe  Laws  Divine , 
and  of  Nations. 

yi.  Of  Precaution,  whether  tbe  fame 
mar  be  given  to  fuch  not  to  come, 
and  attempting  again  ft  fucb : Dow 
to  be  dealt  with,  and  of  tbe  pu- 
ttifhment  of  tbofe  that  fhtll  violate 
them  by  tbe  Lows  of  England. 

.Vir.  Bow  Princes  and  States  may 
govern  tbemfehtet  in  reference  to 
their  deception  or  Refufal. 

VIII.  Whether  Ambaffadors  may  be 
jub  jelled  to  Punijbment  when  they 
offend  againfl  the  Laws  of  Na- 
tions. 

IX.  Of  proceeding  againfl  them  by 
Princes  and  Bepublicis  at  tbii  day, 
according  to  the  Laws  of  Nations. 

X.  Whether  privileged  in  that  State 
or  Country  thro  which  they  ptfs 
without  leave ; and  of  tbe  various 
Proceedings  again  ft  them  by  feve- 
ral  Princes  and  Stales,  illuflrated 
in  Precedents  and  Examples. 


XI.  Of  proceeding  againfl  them  ac- 
cording to  the  Laws  of  England. 

XII.  Where  they  forfeit  thei^  Privi- 
kge,  according  to  the  Laws  iff 
England,  in  things  Capital. 

XIII.  Where  prefervei  in  Matters 
ordinary  not  malum  in  fe. 

XIV.  The  Office  of  a public t Mini- 
fler,  what  it  includes  in  Matters 
Civil  for  tbe  JQing  and  Nation 
whom  they  reprefent. 

XV . Whether  the  Boufe  of  an  Ambaf- 
ftdor  can  be  a Sanfluary  to  offen 
ders,  or  that  he  may  exercife  Royal 
jurifdiflion  over  his  own  Dome- 
flicks  and  Vafftls. 

XVI.  IPhether  the  Goodt  of  an  Am- 
baffaiour  are  fubjefl  to  feifure  for 
debts  controlled  by  bimfelf. 

XVII.  Outrages  committed  by  Am- 
bajfadottrs,  where  a Forfeiture  of 
their  privilege 

XVIII.  Of  punijbment  on  tbofe  that 
Jhall  offer  Violence  to  their  per- 
fons. 

XIX.  Obfervititms  touching  the  Im- 
munities and  Governments  of  tbe 
public  Mintfters  of  Venice. 

XX.  Bow  introduced  by  the  Laws 
of  Nations. 

XXI.  Wars  whether  juft  for  Violati- 
on done  to  publicb  Minijiers. 


I.  A N AmbaJJador  and  Agent  is  the  fame  thing,  ifr  , n. 

we  confider  only  the  Fun&ion  of  their  Charges : ^ ” ’ 

only  in  this  they  differ , an  Agent  hath  charge  to  repre-  Agents  are 

fent 


Digitized  by  Google 


144  ambaffafcotf* 

generally  uf-  fent  the  Affairs  only  { but  an  Ambaffadour  ought  to  repre- 
ed  when  there  fcnt  t},e  Qrtatnefs  of  his  Matter*  and,  his  Affairs. 
SsfomeSufpi-  J J 

cion  that  the  • 

Ambaffadour  will  not  be  honoured  as  he  (hould  be ; therefore  the  French  Kings  of 
late  Years  have  no  Ambaffadours  in  the  Emperor's  Court,  but  Agents,  becaufe  of  the 
Competition  for  Precedence  betwixt  him  and  Spain.  c 

II.  Ambaffadours  are  in  two  Capacities,  either  Ordi- 
nary or  Extraordinary : The  Ordinary  or  Lieger  Amba£ 
fadors,  are  thofe  who  are  commanded  to  refide  in  the 
Place  whither  fent,  unlefs  they  receive  Letters  of  Revo- 
cation ; and  as  the  time  of  their  Return  is  indefinite,  fo 
their  Bufinefs  is  uncertain,  arifing  out  of  emergent  Occa- 
lions,  .and  commonly  the  Prote&ion  and  Affairs  of  the 
Merchants,  is  their  greatelt  Care.  The  Extraordinary 
or  pro  tempore  are  thofe  that  are  imployed  upon  fome  par- 
ticular great  Afiairs,  or  Condolements,  or  Congratula- 
tions, or  for  Overtures  of  Marriage,  &c.  Their  Equi- 
page is  generally  very  Magnificent  and  Illuflrious,  and 
they  may  return  without  requefting  of  Leave, unlefs  there 
be  a reftraining  Claufe  in  their  Commiflion, 

Ilf.  An  Ambaflador  or  Agent  ought  to  be  tonverfant 
in  all  forts  of  Hiflory,  reading  with  Judgment,  and 
weighing  all  the  Circumftances  of  ASton  which  are  there 
reprefented,  by  which  he  Will  be  qualified  to  know  (but 
efpecially  of  that  Country  whithef  he  is  lent) 

1.  The  Eftablifhment  of  Eflates. 

2.  The  Rights  of  Limits. 

3.  The  Genealogies  of  Princes. 

4.  The  Pretenfions  of  Kings  upon  the  Eflates  of1 
others. 

5.  Their  Forces,  Means,  Alliances,  and  manner  of 
living.  Perfonally  he  muff:  be. 

1.  Refolute  and  Couragious  in  that  which  he  hath 
wifely  deliberated. 

2.  Secret  in  Affairs  of  Importance. 

3.  Difcreet  in  bis  Speech. 

4.  No  Detractor  or  Evil  Speaker  of  any  King  of 
State,  but  more  efpecially  of  him  or  them  with 
whom  he  remains. 


$.  One. 
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j.  Oae  that  will  fpeak  freely  of  his  Matter’s  Prctenfi-  The  Trum- 


ons,  if  there  be  a Queftion  to  maintain  them.  P«er  that 


IV.  By  the  Laws  of  Nations,  none  under  the  Degree 


of  a Sovereign  Prince  can  nominate  or  fend  any  in  that  the  Mail!  of 
’Quality  ; nor  can  any  Subjett  fend  or  receive  any  Embaf- Weans  to  the 
Cdor,  be  he  never  fo  Great ; if  a Viceroy  doth  it,  it  is  Earl  of 5^/4 
\iq  left  than  High  Treafon  j and  fo  it  was  declared  when  ^ fb“rnt  > 
the  Sects,  tnconjulto  Principe,  fent  Ltnvden  and  others  in  f0nn  of  "that3* 
Qiiality  of  private  dancular  Commiflioaers,  to  treat  with  was,  became 
the  French  King  Lewn  the  Thirteenth,  in  the  Name  of ^ came  from 
the  whole  Nation  for  Afliftance,  the  King  would  not  ad-  0°.limfu| 
mit  or  hear  therm  So  did  Queen  Elizabeth  when  Cbrifto- on^comm®. 
pbtr  jljpmville  came  into  England  in  Quality  of  a Miuifter  onatedlTrca- 
of  State,  fent  from  the  Duke  of  Alva  then  Goveraour  gable  0’t  fend- 
of  Flanders , Ihe  refufed  to  admit  him,  he  not  having '96  aTrumpe-* 
any  Commiflion  or  Credentials  from  the  King  of  Spain,  nw^“'s 
’Tis  true,  the  Electors  and  Princes  of  German y have  ob-  frame,  %i. 
tained  the  Privilege  of  fending,  and  the  Reception  of  326.  ' 
Amballadours,  * but  that  is  limited  only  to  Matters  * That  rbc 
touching  their  own  Territories,  and  not  the  State  of  the  G':rm'm  Prin* 
Empire.  And  fo  likewife  the  Hans  Towns  may  do  the fuc™ 
fame;  for  they  claim  the  like  Privilege,  they  being  free  gatiVe,  burTt 
Imperial  Cities,  aud  partake  of  the  fame  Regalias,  cither  nfecimJdrio 
by  Prelcription  or  by  Grants  from  former  Emperours,  we. 
whole  Newllities  enforced  them  to  part  with  fuch  Royal  fXdorumLe-" 
Flowers  ot  the  Empire  ; and  generally  they  f fend  for  gaornmfeevin. 
their  Ambafiadpurs  always  two  Pcrfons,  one  of  great  darlo  txmum 
Birth,  and  that  hath  been  a Souldier,  to  maintain  Deceit- babent, 
cy  ; and  the  other  a Dodtor  or  Lawyer,  to  regulate  Af- ml,t. wurL^ 
fairs  with  Learning,  and  by  the  Pen.  wdverfmn 

concerucniikiti 


■ Jmperium,  feltjrstum  fid  Terri  tor  ii  r alone  ; eo  enim  ipfu  intuitu  tin  turn  datum,  ultra  Ini • 

■ tar  terminos  non  eft  procedendum,  fieret  (turn  alias pra)tt4idum  Imperatori,  13  c.  JHrkne'ut 


§ 2<j.  Memorable  was  that  of  the  Spinets,  who  fent  a Meffage  to  the  French  Kina, 


that  he  fhould  not  fend  them  an  limbaltodor  with  ilore  of  Words,  but  a Tteafuro' 
with  Plenty  of  Money.  + Monmouth's  Hiftoty  of  hr  ante,  jol.  27,  28. 


V.  The  Right  of  Embafliidors  is  feenred  both  by  the 
Safeguard  of  Men,  andairoby  the  Protection  of  the  Law 
Divsne  j therefore  to  violate  this,  is  not  only  unjnfi,  but 
impious  too  : And  as  Protect  ten  is  given  to  the  Legates  of  pompon,  ttg. 
Supream  Rulers  by  the  Laws  of  Nations } to  by  the  Civilfi  fiis  DM 
Lrtttf  there  is  a Protection  likewife  for  Pnnincial  Lt~  iegm«ib«, 

■ K gaiety 
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gates.  Heralds,  and  Confuls.  This  Right  of  Legation 
Liv.hb.  if.  was  originally  provided  faith  Livy , for  a Foreigner , 
noc  a C/fixw } yet  in  Civil  Wars,  Neceffity  fometimes 
makes  Place  tor  this  Right  befides  the  Rule,  as  when  the 
People  are  fo  divided  into  equal  Parts,  that  it  is  doubt- 
ful on  which  Side  the  Right  of  Empire  lieth,  as  that 
unhappy  Spot  of  Flanders ; or  when  the  Right  beirt£ 
much  controverted  , two  contend  for  the  Succcflion 
Kingston-  to  the  Throne,  for  in  this  Cafe  one  Nation  is  reckoned 

quered  in  a as  two ; and  fo  was  the  State  of  England,  when  the  Houfe 

foleran  VVar,0f  York  and  Lanca(ler  contended  for  the  Crown,  properly 
o'K  thtirriVCd  thcn  ca"etl  Commiflioners;  Nay,  this  Right  of  Legation 
Kingdom  hath  been  fo  preferved,  that  the  very  Mellengers  of 
with  ocher  Rebels  have  been  protected,  as  were  thofe  of  Holland 

Royalties,  by  Philip  of  Spain.  So  great  a Refped  have  Nations 

Right*1  of  Le  *ia<^  *n  t‘rnes  t0  *uch  Men , that  even  * Traitors 
gatlon/V.  nay  Pirates  and  Robbers , who  make  not  a Society, 
*AimilM  de-  nor  have  any  Protection  by  the  Law  of  Nations , and 
tained  the  with  whom  neither  Faith  nor  Oath  (as  fome  conceive) 
j^raWs  °,f  niav  be  kept,  Faith  being  given  them,  obtain  the  Right 
he  comjuered!  °f  Legation,  as  once  the  Fugitives  in  the  Pyrenean  Forefi 
+ c ^oo/eadid. 

Traitor  fled  to 

Aotne ; the  Pope  Tent  him  Ambaffador  to  the  French  King,  of  whom  the  King  of 
England  demands  his  Subjefl,  fed  non prctvsluit.  Coke  Inflit.  4.  fol.  153. 

VI.  Ambaffador s may  by  a Precaution  be  Warned  not 
to  come  •,  if  they  dare,  they  (hall  be  taken  for  Enemies  \ 
4^,  but  once  admitted  even  with  Enemies  in  Arms,  much 

more  with  Enemies  not  in  adual  Hoftility,  have  the 
Prote&ion  and  Safeguard  of  the  Laws  of  Nations  ; and 
therefore  their  Quality  being  admitted  by  Safe-conduft, 
Hot.  Put-  5.  they  are  to  be  preferved  as  Princes ; and  lo  it  was  declar- 
iS>  cd  in  Parliament,  where  the  killing  of  John  Imperial , 
Ambailador  from  the  States  of  Genoa,  was  High-Treafon, 
Crimen  Ufa  Mojefiatu.  , t 

j-So  likewifc  of  A.  de  Walton,  the  King’s  Arabaflador, 
* frg&utejus  ^juncium  Domini,  Regis  miffum  ad  mandatum  Rcgts  extant*? 
^oSZr,  dum,  who  was  murdered  by  one  Jolm  Hill , which  Of- 
bonorandm  fence  was  adjudged  High- 1 veafon,  and  accordingly  he 
eflficvt  Hit rm- was  Drawn,  Hang’d,  and  Beheaded. 

jutviteingerit.  _ . 

(jr  Legitus  viohre.  contra  ju  Gentium  ejl,  22.  pi,  49/' Afar,  This  was  three 

Years 
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Years  before  the  making  of  the  Statute  of  25.  £.3. 
the  Statute  at  this  Day. 
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quart  if  fuch  a Prorex  i$  witnifl 


• Aiki  by  the  Julianlaw,  he  that  violates  Ambafladors  Qai Merit 
is  guilty  of  pubiick  Violence  •,  that  is  of  proftituted  Faith 
of  pubiick  Authority,  and  of  a Breach  of  the  Laws  of  " 

y Nations  : And  by  the  Pontifical  law,  it  is  no  lefs  than  a tur. 

Piacle,  and  to  be  interdi&ed  from  theBenefic  of  holy 
things.  Philomela  fung  a fatal  Requiem  for  the  bloody  En- 
tertainment which  Ihe  gave  the  Ambafladors  of  Frederick 
Borboroffd , the  Emperor  having  fent  them  to  treat  in  or- 
der to  Peace;  buc  they  inftead  of  that  avowed  the  Afti-  ’ 
on  of  thofethat  murdered  his  Ambafladors  : The  offend-  Fuller's  Holy 
ed  Emperor  having  taken  the  City,  razed  it  to  the  War,  rf.  j.  *.4. 
Ground,  and  executed  all  the  People  therein  as  Rebels 
and  Traitors  againft  the  Laws  of  Nations. 

VII.  On  the  other  Hand,  Ambafladors  may  not  always 
be  received,  though  always  they  ought  not  to  be  reje&ed 
without  Caufe ; for  there  may  be  Caufe  from  him  from  ' . 

whom  they  come,  as  the  Roman  Senate  would  not  admit 
of  the  Embaflage  of  the  Carthaginian , whofe  Army  was 
then  in  Italy ; the  King  of  Spam,  thofe  of  {inland ; and  . 
the  then  Pope , the  Embaflador  of  Henry  the  Second  after  ^ili'lro. 
the  Murder  of  Becket  Archbifhop  of  Canterbury.  So  like-  pofitfi,  4.  ? 
wife  from  the  very  Perfons  that  are  fent,  as  T beodorus  the  Daniels  Hi- 
Atbtifi,  whom  Lyftmacbus  would  not  give  Audience  to  ; ftonr  oi,'^en*y 
and  Mr .Oliver,  Lewis  the  Eleventh’s  Barber,  whom  they  * 
of  Gaknt  refufed:  Yet  Matthaus  Palmerinstan  Apothecary  Gallia  fenero- 
of  Florence,  had  better  Fortune  than  th e French  B.irber;  rumfs  Ftoren- 


for  he  being  fent  in  Quality  of  Embaflador  to  Alphonfo  Anonm  ad 
King  of  Naples,  and  having  acquitted  himfelf  Elegantly,  Jjj* 


and  with  much  Generofity  at  his  firft  Audience,  the  King  ji,  deduct  \ufi 
having  Information  that  he  was  an  Apothecary,  faid,  Se  ft  in  locum  1 
tali  fono  gli  fpecialt dt  Fierenze,  quail  dehbono  ejj'ere  gli  Meds-  1ui  comiutu 
a?  If  the  Apothecaries  of  Florence  are  futh , uhat  (hall  we^u.° 
think  of  their  Phyficsans  ? ...  erea  Guic  I. 

So  likewife  where  the  Caufe  of  fending  is  fulpefted,  in  18.  Eelhiut 
reference  todifturb  the  People,  or  with  Intentions  rather  l-  v 
to  fow  Sedition,  than  to  conclude  a Peace(it  fuch  be  their 
Errand)  or  not  honourable,  or  unfcafonable.  As  for  thofe  As  my  Lord 
afliduous  Legations  which  are  now  in  ufe,  they  may  with  ob‘ 
v#y  good  Right  be  rejected ; for  the  no  Neecflity  of  them ^ L^eof  ”ba* 
*&■•*  K 1 appears  i»n„ce. 
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appeal's  by  the  ancient  Cuftom  whereto  they  are  un- 
known, which  made  Henry  the  Seventh  admit  of  none. 
The  Venetian  having  admitted  Henry  the  Fourth  of 
^France  his  Embaflador,  yet  they  interditted  him  * to 
file.  ''Vie  4!  come  with  the  other  Embafladour  to  the  Chapel,  till  the 
Mfiiti  fol . King  was  reconciled  to  the  Church  of  Rome.  , 

» 5"?*  VIII.  By  the  Laws  ofNations,  only  unjuft  Force  is  kept 

M outsider  Pro • from  the  Bodies  of  Embafladours ; for  if  the  Laws  of  Na- 
irdor  ■juflrro  tions  be  broken  by  him,  he  is  fnbjeft  to  Punilhment : Yet 
Jrr.;  r.  aviso-  t|^  Opinions  of  Nations,  and  Men  eminent  for  Wifdom, 
have  been  doubtful  in  this  Point,  and  Prefidents  on  both 
Sides  have  been  avouched : One  which  feems  to  refute 
that  Polition  of  punilhing  fuch  Minifters  of  State:  The 
Embafladours  of  Tarquin , who  had  committed  Treafon  at 
Rome,  and  as  * Livy  obferves,  were  in  the  State  of  Ene- 
mies \ yet  the  Right  of  Nations  (as  he  calls  it)  prevailed  fo 
far  as  to  preferve  them,  though  in  a Cafe  of  Hojlility.  On 
***• 6- 2u  the  other  Hand,  '|*  Salufi  obfervts,  that  Bomilcar , one  of 
t'cMv.qulm  t^ic  Carthaginian  Embafladours, who  came  to  Rome  on  the 
vifijmt  rout-  publick  Faith,  was  adjudged  Guilty,  rather  (faith  he)  by  the 
nilijfe  ut  bo-  Rules  of  Equity,  than  by  the  Laws  of  Nations  : Equity,  that 
(Hum  locpejpnt  js  the  mere  Law  of  Nature , fufFers  Punilhment  to  be  exadt- 

%mhMv*l+  ^ vvhcrc  thcre  is  tound  a Delinquent,  but  the  Laws  of 
it.  " Nations  except  the  Perfons  of  Ambajfadowrs  3 for  certainly 

t Fit  reus  mt-  their  Security  out-weighs  the  Profit  arifing  from  Punijhment 
gis  exequo  which  may  beinflidled  by  him  that  hath  fenthim  (if  he 
<£’  W'wliluig)  if  unwilling,  it  may  be  exacted  of  liim  as  an 
tSfiZ  Approver  of  the  Crime. 

pies  ei  qu‘  Ro-  , 

punt  fiL  publics  verier, tu  An  Enemy  is  bound  to  whom  they  are  fent ; but  their  Pri- 
vilege obliges  rot  thofe  through  wbofe  Eonnds  they  pars  without  Leave ; for  if 
thev  goto,  or  come  from  their  Enemies,  or  make  any  hoftile  Attempt,  they  may 


Tim  leoatci 
emu  w Le- 
gatitimm  in 
viticulis  b.i- 

luit,  Cotb- 
mimu  Refp. 
32.  w.  29. 
Cole  L hjiii . 4. 
153.3  AT.y. 


be  llaio.  Liv.  lib . 26. 


IX.  Again,  as  AmbaffaJours  are  not  to  render  a Reafim 
Crbtm.it  fu-  of  their  A ft  ions  to  any  other , but  to  him  by  whom  they  are 
re  Belli  s-  Pa-  fent ; fo  it  is  impofliblc,  by  reafon  of  various  Imcre/is 
ci6l  2*  * ,8iand  other  Secrets  of  State,  which  pafs  through  their 
§■  4-  «»*5'  Hands,  bllt  fomewhat  may  belhid,  which  bears  a Show 


Sexdtnrfaci-  . r f.  r ’ T&T'  ~7 1 ^uoajuuw 

r;?!  wh-  01  * acc  or  Crime  \ (which  perhaps  may  prove otherwiie) 


C yr*  > x r-  — ^iwvv,uuihwuu 

inn  judo'iu-  yet  the  examining  and  tracing  of  the  Truth,  may  be  of  a 
»<*»  M-  dangerous  Confequence  3 and  therefore  if  the  Ofteucc  be 

7uJ.  8.  - . , 
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foch  as  may  be  contemned,  it  is  ufually  to  be  diffembled 
or  connived  at,  or  elfe  the  Embafladour  be  commanded 
to  depart  the  Realm  ; and  if  the  Crime  be  cruel,  and 
publickly  milchievous,  the  Embaffador  may  be  fent  home  Cgtf 
with  Letters  of  Re^ue/l  to  his  Maftcr,  to  inflift  Punifliment/a/.  ii2. 
according  to  the  Offence.-  So  likewife  in  the  Precaution 
of  a great  Milchief,  erpecially  publick,  (if  there  be  no 
other  Remedy)  Embaffadours  may  be  apprehended  and 

executed  c ana  if  they  oppofe  by  Force  of  Arms;  they  Sl' Cjrchis 

mavbe  flain.  qumutiegam 

mds  ue  liaiu.  Ducts  Me  Jiola- 

petifit  tit  fttbtsi - 

tifui  imperavit,  tie  a Comitjtu  fiio  abfeederet,  GuL<itrd.  in  Diil.  jtm  loc.  V'tit  Cam ‘den's 

Else.  Arno  1571. 1584. 

In  the  Bilhop  of  Kofi's  Cafe,  An.  13  Eliz » the  Qu  eft  ion  HjlK  1 : 
was , An  Legatus  qui  rebellionem  contra  Prmcspetn  ad  ^t°P 
guem  legatus  cone  it  at , Legal  i privileges  gaudeat , & non  ut  ^ ^ 
kjlii  peers  is  fubjaceat ; and  it  was  refolved,  That  he  had  fog  xj2. 1 ' ~ 
loft  the  Privilege  of  an  Ambaffadour,  and  was  fubje<ft 
to  Punilbment  \ nor  can  Ambafladours  be  defended  by 
the  Law  of  Nations,  when  they  commie  any  thing  a-  C. 

gainft  the  State  or  Pcrfon  of  the  Prince  with  whom  they 
refidc. 

i X.  And  why  Embafladoursare  in  Safety  in  their  Ene- 
my’s Countries,  and  are  to  be  fpared  when  they  commit 
Offences,  is  not  fo  much  for  their  own  or  Mafiefs  fake,  v \. 

but  hecaufe  without  them  there  will  never  be  an  End  of  Ho(li - - V A f* 

lief,  nor  Peace  after  War : Neither  is  the  Name  or  Perfcn  ' 
ot  an  Ambaffadour  fo  inviolable,  either  in  Peace  or  in  :'UA  . ** 

1 time  of  War,  but  there  may  be  both  a convenient  time  rjfc 

and  a good  Occafion  to  punifh  them,  and  this  ftanding 
with  the  Laws  of  Nations,  as  may  appear  by  thefe fol- 
lowing Examples. 

1 The  Law  does  not  pertain  to  them  through  whofe  rbuyd.  in.  2. 
Bounds  Ambafladours  pafs  without  Leave  ; for  if  they  Jg-J.  ^ 
goto  their  Enemies,  or  come  from  their  Enemies,  01  s- 
‘ make  any  hoftile  Attempt,  they  may  be  flam  : So  the  etlflunS,  ji 
Athenians  did  to  the  Ambafladours  berween  the  Perfuns  uguoiSja-f 
and  Spartans  the  Illyrians  to  the  Ambafladours  betweea.^™J^ 
the  Effeans  and  Romani. 


The  Emperor  Charles  the  Fifth,  advertifed  of  the 
League  made  a gainft;  him,  would  not  difmifs  the  Amur- 
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Venice,  fol. 
450,  4JI. 


£ 


•Pf  Gul  nr m fadors  of  France , England,  and  Venue , till  his  own  were 
ad  7 urcam  le-  jn  Safety,  but  he  fets  Guards  upon  thofc  of  France,  Venice, 
*P*"p  and  Florence , caufingthem  to  be  conduced  thirty  Miles 

efp.rc  Decider  from  his  Court,  with  a Prohibition  not  to  fpeakto  them, 
rum,  vide  nor  for  them  to  write.  As  to  him  of  Milan,  as  his  Sub- 
diiia  Peruta,  je&,  he  was  enjoy ned  not  to  part  from  Court  j but  as 
for  him  of  England,  there  was  no  Alteration.  >- 

Anno 1471.  %•  The  Venetians  having  deftroyed  fome  of  the  Cer- 

Jliftory  of  the  dmurath  commanded  Luigi  Contarmi , then  Jdailio  of 

Republic!?  of  Venice,  to  be  imprifoned. 

4.  The  Seigniory  of  Venice  underllanding  that  certain 
Traitors,  who  had  revealed  their  Secrets  to  the  Turk, 
were  fled  for  Protcdion  into  the  Moufe  of  the  French  Am- 
bafiador  at  Venice , font  Officers  to  fearch  the  A mba Ha- 
dor's  Houfe ; but  the  Ambafiador  refofing  them  En- 
trance, the  Senate  commanded  certain  Cannon  to  be 
brought  out  of  the  Ar(t»al  to  beat  down  his  Houfe,  which 
when  he  faw  planted,  he  furreudred  up  the  Traitors. 

y.  The  Embafladors  of  Tarqum,  Mortt  ejfiigendos  Ro- 
mani non  jndtearunt , & quanquatn  111  fi  funt  ut  bcftiutn  loco 
ejj'ent , jus  Gentium  tansen  valutt. 

6.  The  St  ate  of  Rome,  though  in  caic  of  moll  Capita! 
Crimes,  exempted  the  Tribunes  of  the  People  from  Que- 
ftion  during  the  Year  of  Office. 

7.  The  Embafladors  of  the  Protefiants  at  the  Council 
of  Trent,  divulging  there  the  DoBrintoi  the  Church,  con- 
trary to  a Decree  there,  whereby  it  was  enaded  a Crime 
equivalent  to  Treafon,  yet  flood  they  proteded  from 
any  Punifhtnent. 

rompon.  ier.  Ic  *s  generally  confented  by  all  the  Civilians,  That 
tilt.  D.  de  U-  Legis  de  jure  Gentium  inditlum  eft,  & eorum  corpora  falva 
gain,  fint,  propter  necrjfitatcm  Legal  umts , ac  ne  confundant  Jura 

commercii  inter  Pnnctpes. 

Benedin  \n  8.  Viva,  the  Pope's  Legate , was  retrained  by  Henry 
Vito  ben.  2.  the  Second  for  exercifing  a Power  within  his  Realm,  not 
allowed  or  admitted  of  by  the  King,  inDifquietof  the 
State,  and  forced  to  fwear  not  to  ad  any  thing  in  pr<ju- 
dictum  Regis  vel  Regnr. 

On  the  other  hand,  it  hath  been  anfwered.  That  they 
are  by  the  Laws  of  Nations  exempted  from  Regal  Trial, 
all  Adions  of  one  fo  qualified,  being  made  the  Ads  of  his 
Mailer,  or  of  thofe  whom  he  reprefents,  until  lie  or 

they 
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they  difavow  ; and  Injuries  of  one  Abfolnte  Prince  or  State 
to  another,  is  faQum  bcjhhtatit , and  not  Trenfon  •,  the  Im- 
munity of  whom  Civilians  colled,  as  they  do  the  reft  of 
their  Grounds  from  the  Pradice  of  the  Roman  State , de- 
ducing their  Arguments  from  thefe  Examples. 

, p.  The  Fabu  Embafladors  from  Rome,  were  returned  CoBoqitM 
lafe  from  the  Chades,  with  demand  of  Jnftice  again  ft  them  "*#.»** 
only,  although  they  had  been  taken  bearing  Arms  with  *•/'  J J 
the  Etrurians  their  Enemies.  L'ty.t.Ue *, 

10.  King  Edward  the  Second  of  England,  fent  amongftsir  Robert 
others  a French  Gentleman  Embafiador  into  France  •,  the  (-'onyns  rtf 
King  upon  this  arraigned  him  as  a Traitor,  for  let ring  humiu. 

the  King  of  England  as  Embafiador,-  who  was  his  Enemy  • 

(but  the  Queen  procured  his  Pardon.) 

1 1.  Henry  the  Third  did  the  like  to  one  of  the  Pope's 

Embafladors,  his  Collegue  flying  the  Realm  fccretly,  fear-  So"r 

ing,  t imens  pelli  fui , as  the  Records  have  it.  Edward  the  ""  CUuf* 
c .u > i-_l  t*».pnw. 


Pirft  reftrained another  of  thePo^’s  turbulent  Em^fij- 

cWtY 


dors,  till  he  had  fas  his  Progenitors  had)  informeffthe 
Pope  of  the  Fault  of  his  Minfler,  and  received  Satisfadi- 

oa  for  the  Wrongs. 

12.  Henry  the  Eighth  commanded  a French  Embafia* 
dor  to  depart  prefently  out  of  the  Realm,  becaule  was 
the  profeiled  Enemy  of  the  See  of  Rome. 

13.  Lewis  de  Prat,  Embafiador  for  Charles  the  Fifth,  f-ori1 

was  commanded  to  his  Houfe,  for  accufing  falfly  Cardi-  sv////.  9.°** 
nal  JVoo’.fey  to  have  pradiled  a Breach  between  Henry  the  a, am  1^.. 
Eighth  and  his  Mafter,  to  make  up  the  Amity  with  the 
French  King. 

1 4.  Sir  Aiichael  Throgmorton,  by  Charles  the  Ninth  of 
France , was  lb  (erved,  for  being  too  bitfic  with  the  Pi  intc 
of  Conde’s  Fadion. 

15.  The  Pope's  Embafiador  at  Paris , was  arraigned  for 
pradifing  certain  Treafons  in  France  againft  the  King  in 
the  Parliament  of  Parts,  and  was  there  found  guilty  and 

committed  to  Prifon. 

j 6.  Doftor  Man  then  Embafiador  was  taken  from  his  Cxmbl-n\  ni- 
Houfe  at  Madrid  in  Spain,  and  put  under  a Guard  to  aftory  Q, 
ftrairer  Lodging  for  breeding  a Scandal  (asthc  CttoAe  Ten  *■>  *5^7- 
laid)  in  ufing  by  Warrant  of  his  Place,  the  Religion  of 
jhis  Country,  although  he  alledged  the  like  permitted  to 
Guzman  de  Silva  their  Embafiadour  in  England,  and  to 
the  Turk  no  lefs  than  tn  Spam,  K 4 17.  •'*! 
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Guicciird.  lib.  i -7.  Francis  the  Firft,  King  of  France , Tent  C/tfar  Frt- 
**•  S°f"s  a°d  Anthony  Rincone,  AmbalTadors  to  the  Turk  ; they 

were  furprized  by  the  Armies  of  Cbarlesthz  Fifth  on  the 
River  Po  in  Italy-,  and  were  put  to  Death  ; the  French  King 
3 complained  that  rhey  were  wrongfully  murdered  ; but 

the  Ewtwjr  Juftified  their  Death  ; for  that  the  one  was  a 
G;»«h,  and  the  other  a MH-tnois,  and  his  Subjects,  feared 
not  to  ferve  the  King  his  Enemy. 

I vrAFftr’ucrt'i  1 8.  Henry  the  Eighth  being  in  a League  with  the  French 
HutoTy  of  H.  anc]  at  j£nrrlity  with  the  Pope, who  was  inLeague  with  the 
Ficncb  King,  and  who  had  fent  Cardinal  Pool  to  theFrencb 
King,of  whom  King  Hcwy  demanded  the  Cardinal , being 
* liis  Subject,  and  attainted  of  T rea Ton . fe  l r.on  pravaluit. 

19.  Samu'l  Pelagii,  a Subject  to  the  King  of  Mrrocce , 
pretended  that  he  was  an  AmbalTador  fent  unto  the  States 
General  of  the  United  Provinces  } he  came  to  them,  and 
rccordingly  they  treated  with  him,  afterwards  he  depart- 
ed •,  j|nd  being  uponthe  Sea,  be  there  took  and  fpoiled 
a Spwjh  Ship*,  and  then  came  into  England  ; the  Spanifh 
Ambaflador  here  having  received  Intelligence  of  thefpo- 
iiation,  caufed  his  Perfon  to  befeized  upon,  intending 
to  proceed  againft  him  as  a Pirate,  and  imprifoned  him, 
and  upon  Conference  with  the  Lord  Coke,  Dordridgc  and 
other  Judges  and  Civilians,  they  declared  their  Opinions, 
That  the  Caption  of  the  Spaniard's  Goods  by  the  Morocco 
EmhaHadour,  is  not  in  Judgment  of  Law  a Piracy , in 
regard  it  was  apparent  that  the  King  of  Spain  and  the 
King  of  Morocco  are  Enemies,  and  the  fame  was  done  in 
open  Hifiility  ; and  therefore  in  Judgment  of  Law  could 
not  be  called  Spoliation  fed  Ugalts  Cap:  10  ^ and  a Cafe  out  of 
2 R.  3.  fol.  2.  was  vouched,  where  a Spanifh  Merchant 
before  the  King  and  his  Council,  in  Camcr.1  Scaccarii , 
brought  a Bill  againft  divers  Englifh-men , therein  fetting 
forth  mod  depreedatus  & (poliatus  fmt  upon  the  Sea,  jttxta 
partes  Brittama , per  quendam  Virum  bcllicrfum  de  B'ttannia 
Je  madam  Navi,  and  fo  of  divers  Merchandizes  therein 
which  were  brought  into  England,  and  came  into  the 
Hands  of  divers  Eiglifb-men-,  naming  them,  and  fo  had 
Procels  againft  them,  who  came  in,  and  pleaded.  That 
in  regard  this  Depredation  was  done  by  a Stranger,  and 
not  by  the  Subjects  of  the  King,  therefore  they  ought 
no:  to  be  punilhed  j in  regard  that  the  Statute  of  3 1 H. 

6,  Cap. 
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6.  Cap . 4-  gives  Reflitution  by  the  Chancellor,  in  Gancellaria 
ft  hi  voces  0 uno  Judice,  de  uno  Banco  vtl  a It  no ; and  by  the 
Statftt  of  27  £</.  3.  Op.  1 3.  that  the  Reflitution  may  be  ' 

made  in  fuch  a Cafe  upon  Proof  made,  by  the  Chancellor 
hLiftif  without  any  Judge  \ and  upon  that  Cafe  it  was  • 
ix  lived,  Quad  qttifquu  extraneus , &c.  who  brings  his  Bill 
*up o;  this  Statute  to  have  Reflitution,  debet  probore  quod 
tc.'Ttj.j  . captionis  fuit  de  amiutia  Dommt  Regis  j and  alfo 
quod  tpjl  ini  turn  cepent  Cr  fpoliavit,  fuit  etiam  fub  obedien- 
tie  Regis,  v«l  de  amicitia  Domini  Regis , five  Prtncipis  que- 
rents tempore  fpouaiionii,.  & non  inimicut  Domini  Regis  five 
Friacipis  quenntis , quia  fi  fuerit  inimicut , & Cic  ceperit  b.~ 
va , tunc  von  fuit  jpohatio , nec  dtpradatio , fed  legalts  cap!  10, 
prout  quil.bet  inimicut  capit  Juper  unnm  & alterunr.  the  Judg- 
ment of  which  Cafe  was  held  to  be  Law,  and  thereupon 
the  Judges  delivered  their  Opinions,that  the  Morocco  Env 
baflador  could  not  be  proceeded  againft  as  a Pirate.  EulfiroJ  3 pm 
20.  In  the  time  of  Philip  the  Second  of  Spain , the  Fe-fi1-**; cited  in 
mtian  Embalfador  in  Madrid  protefting  one  Bodovariof'1"!’*^’ 
a Venetian , an  offender,  that  fled  into  his  Houfe,  and  de- 
nying the  Conigidcr  or  Juflice  to  enter  his  Houfe,  where 
the  Emballador  flood  Arm’d  to  withfland  them ; upon 
complaint  made,  the  Emballador  was  removed  unto  ano- 
ther Houfe,  till  they  bad  fearched,  and  found  the  Offen- 
der-, then  conducing  back  the  Emballador  with  all  due  , , 

refpeef,  a Guard  was  fet  upon  his  Houfe  to  flay  the  fury 
of  the  enraged  People  ■,  the  Emballador  complaining 
' to  the  King,  he  remitted  it  to  the  Supreme  Council  : they  * ' 

juAified  the  Proceedings,  condemning  Bodovario  to  lole 
his  Head,  and  other  the  Embaffadors  Servants  to  the 
G allies,  all  which  the  King  turned  to  Banilhmcnt-,  and 
to  fatisfie  the  molt  Serene  Ropubhck,  fent  the  whole  pro-sir 
cels  to  lnego  de  Mendoza  his  Emballador  at  Venice , dccla-  ton:  state  of 
ring  by  a publick  Ordinance  unto  that  State , and  all  0-  Chriftendom, 
ther  Princes,  That  in  cafe  bis  Embaffadors  (hould  commit  anyfcl-  21,t 
offence  unworthily , and  difagreemg  to  their  Qualities  and  Pro~ 

‘ ftjjions  of  Embaffadors , they  fhouLd  not  enjoy  the  Privilege  of 
tboft  Officers , but  be  would  refer  them  to  be  judged  by  f he  Robert 

Laws  of  that  Prince  or  State  where  they  then  rejided ? and  Cotton's  pofU 
where  they  had  injured.  It  was  a great  and  noble  Say  mg.  bum.  and  the 
2 1 • In  the  Year  1568.  Don  Gubernon  d'Efpes  was  or- Pf’0P0i’t'0n  t0 
dered  to  keep  his  Houle  in  London , for  fending  fcanda-Kins/,J,%:* 
Ions  Letters  to  the  Duke  de  Alva  unfeal’d,  and  in  1586. 
uv  7 - > > Don 
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Dcu  Bernardino  dt  Mendoza,  was  reftrained  firft,  and  after 

' commanded  away. 

XI.  The  manner  of  proceeding  againft  them,  accor- 
ding to  the  practice  in  Eng /and, hath  been  conceived  necef- 
fary  to  be,  that  fome  of  the  Chief  Secretaries  of  State 
were  fent  to  the  Embafladors,  and  by  way  of  advice, 
that  underftanning  that  the  Common  People  having  re-4 
cciv’d  notice  of,  &c.  a And  that  they  can  riot  but  con- 
“ teive  a juft  fear  of  uncivil  carriage  towards  their  Ex- 
**  ceilenc.es  or  their  Followers,  if  any  the  leaft  Incitement 
“ fliould  at  ilc,  and  therefore  for  Quiet  of  the  State,  and 
“ fecuring  of  their  Perfons,  they  were  bound  in  love  and 
“ rcfpedl  to  their  Excellencies  to  reftrain  as  well  them- 
‘‘  felves  as  Followers,  till  a further  Courfe  be  taken  by 
“ legal  Examination, where  the  Afperfion  began,tlK  fame 
11  being  in  their  opinions  the  belt  and  the  only  way  to 
K prevent  the  danger,  &c. 

Sometimes,  if  the  Parliament  be  fitting,  the  King  ac- 
quaints the  Lords , nnd  then  departs  ■,  who  having  had 
Conference  with  the  Commons, conclude  of  a MtJJagc  to  be 
fent  to  the  Embafladors,  (either  by  requiring  an  account 
of  the  matter  orconfining  of  them)  the  Perfons  to  be  fent, 
the  two  Speakers  of  both  Houfes,  with  fome  convenient 
number  of  either,  having  their  Maces,  or  Enfigns  of  Of- 
fices horn  before  them  to  the  Embaflador's  Gates,  and 
then  forborn  ; and  then  requeuing  fpeech  with  them, 
let  them  know  that  a Relation  being  made  that  Day,  in 
open  Parliament  of,  &c.  they  were  deputed  from  both 
Houfes,  the  Great  Council  if  tbt  Kingdom,  to  the  which  by 
the  Fundamental  Laws  of  this  Nation,  the  chief  care  of 
the  Kings  Safety,  and  the  publick  Peace  and  Quiet  of 
the  Realm  is  committed  ; and  that  they  were  no  lefs  the 
High  Court  of  Jufiice,  or  Superfedeas  to  all  others,  for  the 
examining  and  punifhing  all  Attempts  of  fo  high  a na- 
ture,^. if  it  carry  truth  •,  and  having  executed  their 
Commifliou,  conclude  that  the  Houfes,  tofhew  that  re- 
verence which  they  bear  unto  the  Dignity  of  his  Majltr 
by  their  MeJJagt,  declare  that  they  two  who  are  never  im- 
ployed  but  to  the  King  alone,were  at  that  time  fent,  &e. 
and  if  the  Houfes  (hall  upon  return  of  their  Speakers  con- 
ceive their  Anfwers  (if  it  be  a Matter  that  requires  it) 
are  fuch  as  may  juXLly  deferve  their  being  confined,  they 
. . then 
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then  make  an  addrefs  to  his  M ajcfty  to  confine  them  to  The  Parti*- 
their  Houfes,  reftraining  their  departure  till  the  Prince  meM  nhot/!t* 
or  State,  whom  they  reprefent,  be  acquainted  with  their  ^ ^ 0f  suS 
o [fence  : Aad  fo  it  was  done  in  44  H 3.  to  tlie  Popes  may  (ignite 
Legates  in  England,  and  28  E.  I.  the  like,  if  oc* 

XII.  If  a Foreign  Ambafiador,  being  a Prorex , com- callon> 

'inits  here  any  Crime  which  is  contra  Jus  Gentium,  as  Trea- 

fon,  Felony,  Adultery,  or  any  other  Crime  which  is  a- 

gainft  the  Law  of  Nations,  he  lofeth  the  privilege  and 

dignity  of  an  Ambafiador,  as  unworthy  of  fo  high  a The  opinion 

place,  and  may  be  punifhed  here  as  any  other  private  A-  coke^rfiit 

lien,  and  not  to  be  remandetTto  his  Sovereign  but  °f/o//i 15*3 ,OV. 

courcefie. 

XIII.  But  if  any  thingbe  malum  prohibitum  by  any  Aft 
of  Parliament , private  Law,  or  Cuftom  of  this  Realm, 
which  is  not  malum  in  fe  Jure  Gentium , nor  contra  JusGtn- 
tium,  an  Ambafiador.  refiding  here,  fhall  not  be  bound 
by  any  of  them  •,  butotherwife  it  is  of  theSubjeftsof  ei- 
ther Kingdom  ■,  for  if  a French  Merchant  or  Spanifh  Mer- 


chant trades  or  imports  any  prohibited  Goods,  he  muff: 
at  his  peril  obferve  the  Laws  of  England ; jtnd  fo  it  was 


m 

si 


adjudged  Pafc.  33  E//Z--  in  the  Exchequer,  Tomlinfon , cjhjs 
tarn  verfus  Henry  do  Pale  dr  al.  upon  the  Statute  of  1 9 H.  7. 

Cap  ai.  but  if  an  Ambafiador  imports  any  prohibited 
Goods,  e contra. 

The  Florentines  having  feht  Ambafladours  to  Charles 
the  Fifth  and  Clement  the  Seventh,  being  then  at  Bolonia , 
together  with  their  Houihold-ftufF,  they  brought  covertly 
many  rich  Commodities  to  fell  and  traffick  with,  fuppo- 
fing  that  they  might  be  free  from  paying  the  Gabel ; but tfoviafol  1 ,5 
the  Searchers  of  the  Cuftom- houle  having  difeovered  it, 
they  became  objefts  of  langhter  and  mirt  h to  the  Bolo- 
mans,  and  for  that,  as  unworthy  of  the  Office  of  Ambaf- 
fadors,  were  remanded  home  without  Audience. 

Sir  Thomas  Challoner  having  been  lent  Ambafiador  to 
Spain  by  Queen  El,z,-iheth,  remitted  a Complaint  to  the  t> 

Queen,  that  his  Chefts  had  been  fearched : upon  which  -fry 

the  Queen  demanded  the  opinion  of  her  Council  in  the 
point,  who  upon  the  whole  matter  refolved^the  Aftion 
into  this.  Legato  omnia  atqui  bonique  ftrenda  dummido  Pnn- 
eipts  Honor  non  direlle  violetnr,thc  very  words  of  Mr.  Cam- 
den, An  Embaflador  muft  bear  all  things  patiently,  pro- 
vided 
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ltg.fi  F.  de  Le- 
gs. in  am.  it 
ftn&iff.  §.  re- 
r urn,  cell.  y. 


Lord  Ffobirt, 
fol.  28. 

1.  Vent.  308. 
contrary. 
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videcf  that  the  Honour  of  the  Prince  (whom  he  ferves) 
be  not  directly  violated. 

XI V.  The  Office  of  an  Embafladour  does  not  include  a 
protection  private  but  publick,  for  the  King  is  Matter, 
nor  for  any  fcveral  SubjeCt  otherwife  th=m  as  it  concerns 
the  King  and  his  publick  Minifters,  to- protect  them,  and 
procure  their  protection  in  foreign  Kingdoms,  in  the  * 
nature  of  an  Office  and  Negotiation  of  State  \ therefore  their 
Qp.ility  is  to  mediate  and  prolecute  for  them  or  any  one 
of  them,  at  the  Council-Table , which  is  as  it  were  a Court 
of  State  \ but  when  they  come  to  fettled  Courts, which  do 
and  mutt  obferve  cflentia  Worms  of  proceeding,  fcil.  pro- 
ceffitu  legit imc^  they  mutt  be  governed  by  them : And 
therefore  in  the  Cafe  of  Den  Diego  Serviento  de  Acuna , 
AwbaJJador  Liege r for  the  King  of  Spain , who  libelled  ia 
the  Admiral  Court  as  Procurator  General  for  all  his  Matters 
Subjects,  againft  one  Jolliff  and  Tucker , and  Sir  Richard 
bmgley,  for  two  Ships  ana  their  Lading  of  divers  kinds, 
of  the  Goods  of  the  Subjects  of  the  King  of  Spain  gene- 
rally, and  not  naming  of  them  adduct  ad  Port  de  Munfier , 
in  the  Preface  of  the  Ribcl  generally  againft  them  attend 
then  proceeds  and  charges  them  feverally  thus ; That  Jot* 
hffi  and  Tucker  Captain  Pirate,  in  alto  Mari  belhce  diBas 
'Naves  aggrtffi  font,  & per  vim  & veolentiam  took  them, 
and  that  they  were  adduct*,  in  partes  Hibernia,  and  that- 
coming  into  the  hands  of  Sir  Richard  Singly,  he  convert-, 
ed  them  to  his  own  ufe,  (not  faying  where)  and  refuling- 
to  render  them  being  required,  it  was  there  held  that  a 
Pnbibition  fhould  go,  for  the  matter  is  Tryable  meerly 
at  the  Common  Law,  and  that  fucha  Procuration  was  not 
good,  though  to  an  Embafladour. 

Don  Alfonfo  de  Valefto  Embafladour  from  the  Catboliek 
King,  attached  Tabacoes  at  Land  here,  which  one  Cor - 
vero  a Subjed  of  the  King  of  Spain , brought  hither,  and 
the  Embafladour  by  his  Libel  fuppofed  to  belong  to  his 
Matter,  as  Goods  confifcated^s  all  other  his  Goods  were.  • 
Sir  John  IPatts  the  Plaintiff  in  the  fuggeftion,  prayed  a 
Prohibition , which  was  granted  accordingly,  for  the  pro- 
perty of  Goods  here  at  Land  mutt  betry’d  by  the  Common 
Law , however  the  Property  be  guided  , and  it  was  like- 
wife  rul’d,  that  if  any  Subject  of  a Foreign  Prince  bring 
Goods  into  this  Kingdom,  though  they  were  confiscate 

before. 
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before  the  Property  fhall  noc  be  quettioned  but  at  the 
Common  Lew.  Don  Alfonfo  •vtrf.  Coryero,  Mich.  p.  Jac. 

Hob.  i 1 2.  Hill.  9 Jac.  upon  the  like  Libel  by  Don  Pedro 
Senega  Embafladour  for  Spain, 

XV.  Whether  an  Embafladour  hath  Jurifdidion  over 

, his  own  Family,  and  whether  his  houfebe  a Sanfluary  **Di{lhguifer - 
for  all  that  fly  into  it,  depends  upon  the  conceflion  of mebaemrt 
him  with  whom  he  refides,  for  this  belongs  not  to  the  fointnmma. 
Law  of  Nations  -fo  and  it  hath  been  feen  that  an  Embaf-  llt[ 
fadour  hath  inflicted  punilhment  on  hisown  Servants  and  gex  GaUU 
Vaflals,  as  the  Mo  few  tie  did  here  in  England,  but  that  banc  ob  caufm 
mult  be  purely  by  conceflion,  as  the  Turk  permits  it  tQ*'*usPiea,ur. 
the  Englijh  Embafladour  at  Con  ft  ant  in  epic:  But  for  Fugi 
tives  that  fly  into  their  Houfes,  nay,  their  own  Servants  jbrot.de  jam 
if  they  have  greatly  offended,  cannot  be  drawn  out  by  Belli 
force,  without  a Demand  and  Rcfufal  -7  which. when  done, lS-  §•  4- 
it  is  then  become  as  an  offence  in  them.  5>  6,J' 

XVI.  Mott  certain  by  the  Civil  Law,  the  moveable 

Goods  of  an  Embafladour,  which  are  accounted  an  ac-  Kfxf&w'cmei 
ceffion  to  his  Perfon,  cannot  be  fehted  on,’  neither  as 
' pledge,  nor  for  payment  of  a Debt,  nor  by  Ordti  Or  Exc- 
cation  of  Judgment ; no  nor  by  the  King  of  States  leave  voft  tomitefa 
where  he  refides  (as  fome  conceive)  for  all  coadion  ought  »f«  •*  yet  an 
to  be  far  from  an  Ambafladour,  as  well  that  which  touch- 
cth  his  neceflaries  as  his  Perfon,  that  he  may  have  full  fe-^ooghTand 
eurity  \ if  therefore  he  hath  contracted  any  Debt,  he  is  to  icft  at  the 
be  called  upon  kindly,  and  if  hereftifes,  then  iMters  of  Houfeof  the 
Re quefi  are  to  go  to  his  Matter  *•;  fo  that  at  laft  thatEnlb.affador> 
courfe  may  be  taken  with  him  as  with  Debtors  in  ano-  * “aI’ 

ther  Territory  to  fome  this  may  feem  hard,  yet  Kings,  and  conceived 
who  cannot  be  compelled  want  not  Creditors ; but  the  no  breach  of 
Lord  Coke  feemstobe  of  another  opinion  •[,  for  as  tof!ieiri>riviifge 
Contrads  and  Debts  that  be  good  Jure  Gentium,  he  mutt 
anfwer  here,  bert  for  Tori- 

Houfe  Mich. 

sS.  Car.  2.  in  Bsneh.  Beg.  * Grotirn  de  Jure  BeBiac  Ptcir,lib.  2.  tap.  18.  t Cole  4.  Ir.flir. 
fol.  153.  Certain  it  is  that  none  dareth  prefumeto  meddle  either  with  their  Per-. 
Cons,  Goods,  or  Servants,  without  leave  had,  the  contempt  of  whkh  hafh  been 
punithed  with  Imprifonment. 

XVII.  If  an  Embafladour  commits  any  private  outrage 
againft  one  of  the  Princes  Subjeds,  with  whom  he  refides 
unlefs  it  be  to  defend  the  Dignity  of  his  Charge,  or  of  his 

Matter, 


ii 
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Matter,  it  hath  been  conceived  by  fome  not  to  be  juttifia- 
ble  before  the  Prince  with  whom  he  refides  *,  (fay  they) 
there  is  a great  difference  between  the  Dignity,  and  Au- 
thority of  the  Prince  in  the  Country  of  another  Sovereign* 
for  he  may  well  retain  his  Dignity,  but  not  his  Authority • 
Ufually  Injuries  of  that  nature  being  done,  they  have  ad- 
mitted debates  at  a Council  of  State , where  the  Soveraign,'* 
with  whom  the  Minifter  of  State  hath  refided,  being  fatis- 
fied,  that  Reparation  ought  to  be  made  to  the  party  in- 
jured, he  hath  been  ordered,  or  at  leaft  requefted,  to 
comply  with  the  fame. 

XVIII.  But  on  the  other  hand,  if  any  private  outrage 
be  committed  by  the  Subjects  of  that  Prince  with  whom 
he  .refides, upon  his  Perfon,the  Offenders  may  be  fubje&ed 
to  punifhmept.  The  Qjieen  of  Sweden  having  made  the 
Incomparable  Grotius  (after  he  had  efcaped  by  Providence 
out  of  Prifon*  and  by  a greater  from  his  Country-men ) her 
Embaffadour  with  Lewis  the  Thirteenth,  with  whom  he 
* refided  at  Tarts,  coming  one  day  from  S.  Germans , the 
Secretary  of  Ceremonies  being  in  the  Coach  with  him,  it 
thancea  that  in  one  place  as  they  paffed,  a great  number 
of  People  were  in  the  way  feeing  of  an  Execution,  his 
TofliUon  and  Coach-man  driving  boldly  through  the  Com- 
pany, the  Archers  then  attending  the  Execution  with 
ftiort  Pieces,  (concerned  fomewhat  angerly  that  the  Exe- 
cution was  difturbedj  made  after  the  Coach,  (hot  his  Po~ 
(i  ill  ion  and  Coach-man , and  through  the  Coach,  even 
through  his  Hat:  the  matter  coming  to  be  examined,  the 
King  ordered  three  or  four  of  them  to  be  hang’d,but  that 
Good  Alan  firft  pardoned  them  himfelf,  and  then  obtained 
the  King's. 

XIX.  The  Republick  of  Venice  imployeth  generally 
more  Embaffadours  abroad  than  any  other  State,  and  they 
are  as  thofe  of  other  Princes  be,  Ordinary  and  Extraordina- 
ry 5 the  Commiffion  of  the  Ordinary  continueth  for  three 
years,  but  he  who  refides  at  Cunftantimple  is  not  called 
Ambaffadour,  but  Bailio,  refiding  there  perpetually  j and 
that  Republick  allows  him  a greater  Provifion  to  fupporc 
his  Grandeur,  than  to  any  other,  and  by  the  Laws  of  Ve- 
nice whatfoever  he  expends  is  allowed  him  upon  his  ac- 
counts without  any  examination  ; to  which  no  other  of 
their  publick  Ministers  of  State  have  like  privilege. 
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. By,  the  Laws  of  Venice  there  can  be  no  Extraordinary 
Amhaflador  imploycd,  unlefsihey  have  been  Ambafla- 


dors  formerly,  and  upon  their  return  are  ftridly  exami- 
ned of  their  Comportment  in  their  Legation,  and  are  to 
difeover  what  Prefents  they  have  received  from  theB°Ji,,.utd‘  &• 
Prince  or  State  to  whom  they  were  fent,  the  concealment  fub-ilb-  3‘ 

\)F  which  is  of  a very  dangerous  confequencc. 

Nor  may  any  of  their  Amballadors  receive  any  Prefer- 
ment from  any  othei;  State  during  their  Legation.  The 
Patriarch  of  AquiUta  dying,  Hermolao  Barham  being  there 
Ambafiador  tor  that  Kepuhlicktthc  Pope  conferred  on  him  t^Aupuftini  ‘ 
that  Eccleftajlical  Dignity,  and  made  him  a Cardinal ; which  BjrbaJL o 
being  known  at  Venice,  notwithftanding  he  was  a Perfon^uke  otyenke, 
of  great  Merit?  and  had  given  notice  to  the  Senate,  rich,'4"- 
well  allied,  and  had  good  Friends,  they  fent  cxprels  com- 
mand that  he  (hould  refign  the  Patnarchjhip,  otherwife 
they  would  take  from  his  Father  the  Procuratorjlup  of  St. 

Mark,  and  confifcate  all  his  Eflate.  • 

But  if  fuch  Ambafiadors  have  received  any  Prcfcnt, 

Gift,  or  Reward  from  any  Foreign  Prince  or  Republick, 
and  fuch  Minifters  of  State  are  thought  worthy  of  retain- 
ing  the  fame,  fuch  a Grace  muft  pafs  by  the  Suffrage  of(?,W;^‘ Vcn% 
the  Senate,  to  oblige  them  more  to  the  benevolence  or  7‘ 
the  Republick, than  to  the  bounty  of  any  Foreign  Prince. 

The  confideration  of  which  put  the  fame  generous  icruple 
into  the  Brealt  of  Sir.  Amias  Paulet,  who  returning  from  . 
hh  Ambaffy  in  France , would  not  at  his  departure  receive  ****'?.  f?" 
from  the  French  King  the  Chain  of  Gold  which  is  given  ’ }>  * 

of  courfe,  till  he  was  half  a League  out  of  Paris.  But 
more  famous  was  the  late  action  of  Sir.  Lcol-.n  Jenkins 
Majefly’s  Embaflador  at  Nsmcgnen,  who,  though  after  the 
Treaty  concluded,  abfolutely  refufed  the  French  King’s 
Prefent. 

. XX.  By  the  Laws  of  Nations,  in  the  Reception  of  Em- 
bafiadors,  thofe  from  a King  arc  generally  introduced  by 
an  Earl  or  Count,  thofe  from  a Duke  or  Republick  by  a 
Baron  nor  are  they  to  be  allowed  that  Honour  but  only 
at  their  firft  and  laft  Audience. 

XXI.  Prophane  Hiftories  are  full  ot  Wars  becaufe  of 
wrong  done  to  Amballadors  •,  and  in  the  Sacred  Story  is 
extant  the  memory  of  the  War  which  David  upon  that 

1 Ground  waged  againlt  the  Ammonites : nor  doth  Ctcert 
‘ ' eitccm 
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*Grot,  dc  jure  eftcem  any  Caufe  more  juft  againft  Mitbridates ; jand  at  • 
ndiiac  Pads,  tf,js  day  not  only  Lawyers  *,  but  Divines  -j-  are  all  of  the 
Ajc.iS.^u-  pame  0pinion,That  aWar  cannot  be  more  juftlycommen- 
ftopTf^vcr-1'  ced  than  for  the  Violation  done  to  their  Publick  Mini- 
iwV//sAftsand  fters. 

Wonumentsof  • 

the  Church,  . . * 

fol.  450. 


Chap,  II  - 

Ql  tl)C  JKtgljt  of  tElibfrtng  Petfood  fieD  fo; 


I.  Where  Super  tours  miy  become  cul- 
pable for  the  Crimes  of  ibeir 
sub  jett  s. 

II.  offences  ly  whom  properly  puttifh- 
ed,  whether  by  tke  in)ured  State 
or  they  into  wbofc  Territory  the  of- 
fender is  fled. 

III.  Whether  kingdoms  end  States 
ought  to  deliver  up  Fugitives,  if 
required,  or  not.  \ 

IV-  Where  perfotn  ire  fled,  the  pla- 
ces whither  they  come  ought  to  be 
jfylums. 

V.  Horn  diflinguijkcd,  and  wbcti  to 
be  punijhed  or  delivered. 

VI.  Whether  art  innocent  Man  may 
be  defected  and  delivered  up  to 
the  enraged  Power  thit  de- 


minds him. 

VU.Whetber  an  innocent  Perfor  nay 
be  defected  and  yielded,  if  War  he 
tbremeL  > 

VIII.  Whether  an  innocent  perfinre- 
fufed  to  be  delivered  up,  ought  to 
y ield  him  felf. 

IX.  If  Charity  in  an  innocent  to  - 

yield  himfelf,  whether  <omp;flion 
may  be  ufeiifbe  refutes.  ct 

X.  Whether  this  of  delruorwg  up  does 
extend  to  sovereign  Princes  dri-  ‘ 

1 ten  out  of  the  Country.  ■ 

Xf.  Per  fins  running  away  with  the 
Public  * Revenue,  where  their  Per - 
fins  and  Goods  have  been  feigeet 
till  reparation  and  fiticfa&ion  be 
made. 


I.  J^Athers  are  not  bound  for  the  fault  of  their  Children, 


nor  Mafters  for  thofe  of  their  Servants ; nor  Prin- 


Zevo  intetce- 

celfor  the  Aflions  of  their  Subjetts,  unlcfs  they  become 
Quintus,  and  partakers  in  the  Crime  the  which  may  be  done  in  two 
the  Legates  refpedts,  by  fuflerance  and  receipt ; therefore  if  Princes 
f ,C'h "mhbe"  fhall  fufier  or  countenance  their  Subjetts,  by  Pictures  or 
w!th  teare^e  Libels,  or  otherwife  to  abule  another  Nation  or  Common - 
unim  ammiam  'wealth,  it  is  the  fame  as  if  they  fhould  authorize  it.  Bra- 
civititi  afiig-  tuS  to  Cicero,  How  can  you  make  me  guilty  ? Tes,  well  e- 
narem,  fuo  noupb,  as  tf  it  were  in  you  to  hinder  it ; but  receipt  may 
fic7r?Pa*:‘°. admit  of  fome  further  ferutiny. 

40.  ’ ’ # II.  Commonwealths  being  inftituted,  it  was  agreed  that 

Faults  of  Particulars,  which  do  properly  belong  to  their 
own  Society,  fhould  be  left  to  themfelves  and  their  So- 
veraigns,  to  be  ptjnifhed  Qr  connived  at,  as  they  judged 
moftfit.  Yet 
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Yec  that  Right  is  not  fo  abfolutely  left  to  them,  but 
Offences,  which  tend  to  the  Deftruction  of  society  or  Go- 
vernment, whereof  Treafm  is  the  chiefeft,  may  feem  to 
be  excepted  ; for  if  a Subject  fhall  commit  an  Act  tend- 
ing to  the  Subverfion  of  his  Soveraign’s  Government, 
the  fame  is  an  Offence  that’s  fubject  to  an  umverfa!  pumjh- 
tnenr,-  t.  e.  it  is  to  be  punifhed  every  where  •,  and  the  Go- 
vernours  into  whofe  Territory  fuch  fly,  feem  to  have  a 
Right  of  profecuting  for  the  Offence : In  Civil  Actions, 
which  tend  to  Commerce  that  fupports  Society,  the  Sub-  ^ -m  s>  ^ 
jectsof  foreign  Nations  having  juftly  contracted  Debts  in  Abri'ig- 

their  own  Country,  may  obtain  Juftice  in  another  5 by  a 3* 

ftronger  Reafon  it  is  thought,  that  Princes  or  Republicks  Wtjv's  Cafe: 
that  have  received  publick  Injuries,  have  Right  to  require 
Punifhment  for  the  Indignity  that  is  offered  them,  at  leaft 
for  that  which  tended  to  the  Subverfion  of  their  Govern- 
ment, and  to  have  the  Offenders  delivered  up. 

III.  The  Queftion  is  Illultrious,  Opinions  grounded  ort  Fortheknow- 
feveral  great  Precedents  have  been  both  ways  produced  : *f(1Se  or  the 
It  hath  been  generally  held,  That  thofe  Kingdoms  where  the 

the  Offenders  are  fled,  ought  to  do  one  of  the  two,  either  Dedition } 
punijh  them  according  to  their  Deferts  being  called  upon , or  leave  iecet  bmiinet 
them  to  the  Judgment  of  the  offended  State',  Others  on  the  deiere  cjufa 
contrary  \ moft  certain  it  is  by  the  delivering  up,  is  under-  in  hi* 
flood,  to  leave  him  to  the  legal  Judgment  of  that  Prince  ^mu!lii.  ' 
or  State,  whom  he  hath  offended : And  fuch  was  the  De-  Attainted  by 
claration  of  Ferdinand  King  of  Spain,  who  had  been  often  Ad  of  Parlia- 
requefted  by  Henry  the  Seventh  to  deliver  up  Edmond  "}ent  ‘ 1 7* 

de  la  Pool  Earl  of  Suffolk  his  Subject,  then  fled  for  Prote-  *■'  u 
ction  to  that  Prince’s  Country,  but  was  always  refufed  \ 
but  being  continually  importuned  by  Promifes  that  he 
fhould  not  be  put  to  Death,  caufed  the  Earl  to  be  deliver’d 
up  to  him,  who  kept  him  inPrifon,  and  conllruing  his 
\)Tomife  to  be  perfonalto  himfelf,  commanded  his  Son  Henry 
afeer  his  Deceafe  to  execute  him,  who  in  the  fifth  Year  of 

Hiftoryof  hi 

S.Fcpin  received  and  would  not  deliver  up  thofe  that  fltd  to  him  out  0f  Ncullrij 
oppreft  by  Tyranny.  Frcdcger  in  ret.  Fop-  An.  1 183. 


his  Reign  in  cold  Blood  performed  the  fame.  But  the  Ma- 
lice of  thatpolitickPrince  the  Father,and  the  uncontrou- 
jable  Will  of  the  Son  are  Precedents  but  of  final!  Force 

L the 
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the  txample  of  which  not  long  after, gave  the  French  King 
occafion  to  beware  of  milting  the  latter  with  a Subject  of 
his  on  the  like  occafion  ? for  Cardinal  Pool  not  many  Years 
after,  coming  Ambaffidor  from  the  Pope  to  the  French 
King,  they  both  being  then  in  Amity,  and  Henry  the 
Eighth  in  League  with  the  latter,  but  in  Enmity  with  the 
full,  requeued  to  have  the  Cardinal  delivered  up,  but 
could  not  prevail,  being  doubly  armed,  as  the  Ambafla- 
dor  of  a Sovereign  Prince,  (for  fuch  is  thePcpc)  and  ia 
the  Territory  of  a foreign  State. 

The  Israelites  require  of  the  Benjamitcs  todeliver  up  the 
wicked  Men  ; the  P hilt  (tines  Sampfon.  Cato  gave  his  Vote 
that  Cxfar  fhould  be  delivered  to  the  Germans , forfpoil- 
ingthem  without  juftCaufe.  Norarenocent  Perfons  in- 
jured,if  they  are  eitherdeliveredup,orpunifhed;yet  does 
it  not  thence  follow  that  they  miift  be  delivered  up 
or  punifhed  : The  Romans  delivered  up  thofe  that  had 
done  Violence  to  the  Carthaginian  Ambafladors  •,  yet  the 
Ambafladors  of  the  Abajjinet  having  been  traiteroufly 
murthered  by  one  of  the  Templars  at  Jerufalemy  the 
Offender  being  demanded,  that  fo  Juftice  might  be  exe- 
cuted on  him  for  the  Adt,  the  Grand  Mafler  anfwered. 
That  he  had  already  enjoyned  him  Penance,  and  had  di- 
rected him  to  be  fent  to  the  Pope,  but  abfolutely  refilled 
to  deliver  him  up. 

IV.  But  then,  and  as  in  this  Ialt,  fo  in  all  other,  the 
Offender  muff:  have  committed Tome  publick  Offence*,  as 
Treafon  , for  moil:  certainly  it  extends  not  to  private 
Injuries,  becaufe  there  is  no  Precedent  that  ever  a War 
rirh-ateOft^- was  begun  for  fuch,  though  they  may  contribute  much, 
ces,  which  are  but  for  thofe  which  tend  to  the  Subverfion  or  Ruineofg. 
tiniverfal  San- Country,  they  often  have  been  delivered  up -,  Jugurtb * 
tfuaries , the  0f  Qr,ccbus  in  Sallufl,  Sojhalt  thou  at  once  free  us  front  the  fad. 
h iv -"been  necejjity  of  profecutmg  thee  for  tby  Errottr,  and  hint  for  bis 

taken : in  . 

Lufunit.  Ferdinand  Lord  Chamberlain  was  taken  by  Force  out  of  the  Church  and 
burnt,  for  forcing  a Noble  Virgin.  Mariana  lib.  1 1,  Charles  Duke  of  Burgundy  deli- 
vered' up  to  levw  the  Eleventh,  the  Earl  of  St.  Paul,  Con  (fable  of  France,  who 
flying  to  foine  of  his  own  Cities,  obtained  Letters  of  Safe-Conduft  to  come  and 
commune  with  the  Duke,  in  order  to  the  making  his  Peace  with  the  King  ; but  the 
Duke  after  he  hadhuu  in  Cuftody,  delivered  him  to  the  King  of  trance , who 
immediately  after  cut  off  his  Head.  Phil.  Comities , /,  4.  c.  12. 


TyritaVib,  or 
Citp.  23.  Anno 

1173. 


* Yet  out  of 
Churches  be- 
yond Seas  for 


Trea- 
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7W,r/o».  And  by  moft  Writers  icis3greed,  that  fuch 
Offenders  muff:  either  be  delivered  up  or  punilhed,  the 
Election  is  left  to  their  Choice,  into  whofe  Territory 
they  are  fled  •,  though  (ome  have  held,  that  in  cafe  ot  . 

Protedion  or  San&uary  for  filch  unfortunate  Perfons, 

Princes  do  make  their  Countries  Afylums-\.  pen-.r  receiv- 

ed tlu.fr  that 

fled  to  him  from  the  Rgmin  Church,  as  appears  by  his  Decree,  Amo  Si-.,  and  Luther 
himfelf  did  not  want  Princes  to  protect  him  trom  the  Fury  of  St-  IVio’s  Chair. 
f'ide  his  Colloquium,  Printed  in  London,  An.  1663. 

T.  Quintus  flaminius  fent  Ambaflddors  to  Vrufi.ts  King 
of  Bitbjnia , for  the  procuring  the  delivering  up  the  brave 
but  unfortunate  Hannibal,  who  accordingly  being  feized 
On,  I will  now , fays  he,  deliver  the  Romans  of  that  hear  which  (-,  y 
batbfo  many  Years  pcjjefl  them  } that  Fear  which  makes  them  , .r 
impatient  to  attend  the  Death  of  anO.d  Man  : This  Victory  lib. 
of  Flaminius  over  me , who  am  difarm* d and  betray  a into  bis  §.  2 
Hands , [ball  never  be  numbred  amongft  the  reft  of  his  Hero:- 
cal  Deeds  : No,  it  [hall  make  it  mam  fed  to  all  the  Nations 
of  the  World,  bow  far  the  ancient  Roman  Virtue  is  degenerate 
and  corrupted  j for  fuch  was  the  Noblenefs  of  their  Forefa- 
thers, at  when  Pyrrhus  invaded  them  in  Italy,  and  was  ready 
to  give  them  Battel  at  t bar  own  Doors,  they  gave  him  Know- 
ledge of  the  Treafon  intended  agatnll  him  by  Poyfon  ■ whereas 
thofe  of  a later  Race  have  employed  Flaminius,  * Man  who 
hath  heretofore  been  of  their  Confuls,  to  practife  with  PruH- 
as  contrary  to  the  Honour  of  a King , contrary  to  his  Fan  b 
given,  and  contrary  to  the  Laws  of  Hofpitality,  toflaugbicr 
or  deliver  up  his  own  Guefl. 

V.  Though  Kingdoms  and  States  are  looked  upon  as 
placesof  Refuge  ; yet  that  muff:  be  under  flood  for  chofa 
that  are  perfecuted  with  caufelcls  Hatred,  not  to  Inch  as 
have  committed  that  which  is  Injurious  to  humane  Socie- 
ty or  to  Other  Men.  Gtlippus  the  Laconian  in  Diodorus 
Siculus  fpeaking  of  the  Right  of  fuch  miferablc  Fugitives,  Lib. 
faith.  They  that  introduced  theft  Rights  atfirfi,  meant  the  Un- 
fortunate(hould  expetf  Mercy,  the  Injurious  PunrOmerst 

After  — Theft  Men,  if  by  the  imjufr  Defire  of  that  which  11 
another’s,  they  have  fallen  into  tbefe  Evilt,  mi, ft  not  accufe 
Fortum,  nor  impofe  on  themfdvts  the  Name  of  Suppliants, 

JL  1 {or 
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for  that  by  Right  belongs  to  them  that  have  an  innocent  MinJj 

and  adverfe  Fortune. 

Carum  cccidifti,  dum  vis  fuccurrerc : nullum 
Crimen  habes;  manus  eft  ibi  purior,  ac  fuit  ante. 

But  the  Life  ofthofe  Mm  full  of  wicked  APIs,  fbut  up  againfi 
them  all  Placet  of  Refuge,  and  leaves  no  room  for  Companion. 
Cicero  haih  a Saying  out  of  Demofhenes : We  muft  [hew  Com- 
p off  on  to  thofe  whom  Fortune , not  their  own  evil  Deeds,  hath 
made  Mifrable.  And  by  the  holy  Law,  when  any  one 
had  been  flain  by  an  Ax  flipping  out  of  another’s  Hand, 
the  Cities  of  Refuge  were  open : the  moft  holy  Altar  it 
felf  was  no  Protection  for  thofe  that  had  flain  an  inno- 
cent Man  malicioufly,  or  had  troubled  the  Common- 
wealth which  Law  Philo  explaining,  faith,  Unholy  Men 
have  no  Entertainment  in  the  Holy  Place.  Lycurgus  the  Ora- 
tor relates  that  one  Callt(lratus,hav'mg  committed  a Ca- 
pital Fault,  and  adviflng  with  the  Oracle,  received  an- 
fwer,  That  if  be  went  to  Athens  he  fliould  have  Right : and 
thereupon,  in  Hopes  of  Impunity,  he  fled  to  the  moft 
holy  Altar  there,  notwithftanding  which  he  was  taken 
from  thence,  and  put  to  Death  by  the  City  moft  obfer- 
vantof  her  Religion,  and  fo  the  Oracle  was  fulfilled. 
Princes  indeed  (faith  Tacitus)  are  like  Gods , but  neither  do 
tie  Gods  hear  the  Prayers  of  Suppliants , unlejs  they  be  juft. 
Such  then  are  either  to  be  punilhed  or  delivered  up  at 
leaft  •,  yet  furely  this  hath  beenobferved  to  extend  only 
to  thofe  Crimes  that  touch  the  State,  or  at  leaft  are  of  a 
They  of  nol-  very  hainous  Nature;  fometimes  they  are  exprefly  ftipu- 
l.wd  lately  de-Jated  by  l eagues  to  be  delivered  up  ; However  this  is 
hveredup  the*t0  y>e  obferved,  that  fuch  fort  of  Fugitives  and  Suppli- 
foning  Cock  ants>  be  c'iey  Foreigners  or  Subje&s,  are  to  be  protedl- 
that  had  been  ed  till  they  have  been  fairly  tryed  •,  and  if  that  where- 
in the  wicked  of  they  are  accufed,  be  not  forbidden  by  the  Law  of 
Contpiracy  feature  or  Nations,  the  Caule  muft  be  tryed  and  adjudg- 
Countcfs  of  c d by  the  Municipal  Laws  of  that  Kingdom  or  State 
Soijfons  in  from  whence  the  Crime  doth  arife.  From  which  it  may 

twice.  be  obferved,  that  a Fault  committed  in  England,  and 

the  Pcrfon  flying,  and  Requeft  made;  yet,  by  Reafon 
that  none  can  by  the  Laws  of  that  Nation  be  tryed  but 
per  Para,  nor  then  but  in  Perfon ; it  will  thence  follow, 

that 
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that  filch  may  feem  out  of  the  general  Rule  ; However, 
it  may  ftand  with  the  higheft  Reafon,  that  the  Fact  and 
Proof  being  remitted  over  with  the  Rcqucff,  the  re  may 
appear  a juft  Ground  for  the  Demand. 

VI.  Whatever  the  Opinion  of  thofc  Writers  havebcen, 
the  Practice  of  latter  Ages  hath  feemed  to  incline  other  - 
'wife.  J Queen  Elizabeth  demanded  Morgan  and  others  of 
her  Subjects  fledinco  France, that  had  committed  Treafon 
againft  her  ; the  Anfwcr  of  the  French  King  was,  St  quid 
in  Gallia  machmarctur , Regem  ex  jure  in  tlloi  antmadver- 
furum  \ fin  in  Anglia  quid  machinal  t fuennt,  Regem  non  prjje 
<U  eifdem  cognofcere , & ex  jure  agere  • omnia  Regtia  pr<fu- 
gts  ejj'e  libera  ; Regum  interejje,  ut  jut  quifque  Regnt  Siberia- 
tei  tucatur,  tmo  Eltzabetham  non  ttapndem,  in  Juum  Regnurn 
Mountgumertum , Principem  Condaum , & altos  e Genie  Gal-  3 ■ Flir.  Cant . 
Itca  admtfifife,  &c.  and  they  were  never  delivered  up:  but  d‘”'  i '• 
the  like  was  not  returned  by  the  King  of  Scotland,  for  ' J",i' 
he  promiled  that  he  would  tranfmic  Pemthurfl  and  the  1 Ul,  ’s* 
Chancellor  too,  if  they  were  convifted  by  a fair  Tryal. 

Perfeus  King  of  Macedon,  in  his  Defence  to  Mir  tins, L,v. FI.  2 2. 
fpeakingofthofe  that  were  faid  to  haveconfpired  againft  CJ‘K  i7* 
Eumenes  : So  foon  m 1 was  admonijhed  by  you,  and  finding 
the  Men  in  Macedonia,  I commanded  them  away,  and charg-  Ar.no  : ••£  j. 
ed  them  never  to  return  into  my  Dominions  The  Cry  of  the 
late  l?o?al  Spatter  s Blood,  juftly  procured  them  of  Hol- 
land to  deliver  up  the  Regicides  to  the  injured  Succefi'or. 

And  from  the  Crown  of  Denmark  it  was  exprefly  ftipula-  In  the  Aili- 
ted  they  fhould  be  delivered  in  tliefc  Words : Item  quod 
ft  qui  eorumquirei  fiunt  illius  nefand^  Parnctdii  in  Regem  \ d'fi 
C AROLUM  Primum  beatijjimx  Memorise  admtjfi,  ac  le-  provided  tor  * 
gitime  de  eodem  ficelere  attinclt,  condcmnati,  vel  convtlli , &c.  in  the  hfcli 
•*  If  any  of  them  who  are  guilty  of  the  horrid  Murder  Article. 

‘ committed  upon  King  C HA  RLES  the  Firft  of  Blefled 
1 Memory,  be  either  now  in  the  Dominions  of  the  King 
‘ of  Denmark  and  Norway,  or  fhall  hereafter  come  thi- 
‘ ther,  that  as  foon  as  it  fhall  he  known  or  told  to  the 

* King  of  Denmark,  or  any  of  his  Officer,  they  be  forth- 

* with  apprehended,  put  in  fate  Cuftody,  and  fent  back 

* into  England,  or  be  delivered  into  the  Hands  of  thofe 

* whom  the  King  of  Great  Britain  fhall  order  to  take  > 

« charge  of  them,  and  bring  them  home. 


its  protection  bv tlje TLato^ of  Ration*?. 

That  po’  tic'iC'  VII.  Moft  certain  it  is,  if  War  be  threatned  toa  Na- 
tlon  or  People, ifthey  deliver  not  up  the  Offender, though 
the  , cots  a perhaps  he  is  innocent,  and  that  fuch  is  the  Malice  of  his 
more  cquin-  Enemies, that  they  know  they  will  put  him  to  death, yet 
He  anfver,  ( he  may  be  dderted  efpccially  if  that  Nation  or  Kingdom 
iii'jrK!  'dfsX  **  lnferl°lir  to  others  •,  but  then  the  fame  ought  not  to  be 
r'j/,  (he  an-  donerafhly.  The  Italian  Foot  that  forfook  the  unfortu- 
i«ercd,  that  nate  Vomra  before  all  was  lofb,  being  allured  of  Quarter 
the  would  et-  from  the  Victorious  Cafar, were  condemned  by  molt  that 
thcr  render  rCp0ItCcl  the  Story  of  that  day. 
him  up,  or  1 1 

fend  him  out 

o:  Sv^'trJ.  Cmbien  Ar.no  1593. 

Tope  Alexander  (in  the  mortal  Feud  between  him  and 
the  Emprrr  Frederick,  who  favoured  08 avian  the  Anti- 
pope')  Red  difguifed  to  Venice , the  Duke  and  Senate  being 
jealous  that  the  Empercur  would  demand  him,  lent  an  Ent- 
halpy to  the  Emperour  to  endeavour  a Mediation  and  Peace 
which  was  nofooner  offered,  but  the  Emperour  broke  out 
into  a Rage,  bidding  them  go  home,  faying-,  ’Tell  your 

* Prince  and  People,  that  Frederick  the  Roman  Emperour 

* demands  his  Enemy,  who  is  come  to  them  for  Succour, 

* whom  if  they  fend  not  prefently  bound  hand  and  foot, 

* with  a fure  Guard,  he  will  proclaim  them  Enemies  to 

* him  and  the  whole  Empire,  and  that  there  is  neither  Al- 
1 lianceor  LawsofNation  which  fhall  be  able  to  free  them 
‘ from  revenge  for  fuch  an  Injury,  to  profecute  which 

* he  is  refolved  to  overturn  all  Divine  and  HumaneLaws, 

‘ that  he  willfuddetily  bring  his  Forces  before  their  City, 

* and  contrary  to  their  expectation,  plant  his  Viliorious 
#;/?.  Reip.Ven,*  Eagles  on  the  Market-place  of  St.  Mark.  This  Mellage 
1a  ym  „<>£., /?>  being  faithfully  delivered, the  Senate  decreed  Arms , Arms, 
of^/”,Dukeand  wMe  they  were  preparing,  News  was  brought  that 

O'ho,  the  Emperour’s  Son,  and  General  of  the  Ca-fdrean 
Fleet,  was  entred  the  Ou’.ph  with  feventy  five  Gallies  ; 
the  moft  valiant  and  religious  Scbaftiano  Cyam  refolved  to 
meet  him,  and  having  cncountred  them  on  the  Coaft  of 
lflna , defeated  Ocho  and  all  his  Naval  Forces,  taking 
forty  eight  Gallies,  Otbo  their  Admiral  and  the  reft  either 
burnt  or  deftroyed  y he  returned  in  Triumph  for  Venice , 
and  not  long  after  Frederick  became  convinced,  that  Hea- 
ven fights  the  Battels  of  the  Innocent,  and  on  his  knees 
beg’d  pardon  of  Alexander  the  Fugitive  Pope . 


Lewis 
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Lewis  the  Eleventh  of  France  required  by  Ambafladors 
of  Philip  Duke  of  Burgundy,  the  delivering  up  of  Sir  Oliver 
de  la  Marche  (who  being  a Burgundian,  had  wrote  (as  was 
conceived)  fomewhat  againft  the  Claim  of  the  French  to 
feveral  Territories)  upon  a publick  Audience  at  Lifle 
they  were  anfwered  by  Duke  vhihp,  That  Oliver  was  Ste- 
ward of  bis  Houfe,  a Burgundian  by  birth , and  in  r.o  refer  El 
fubjeEl  to  the  Crown  of  France  •,  notwichltanding  if  it  could 
be  proved  that  he  had  laid  or  done  any  thing  againfl  the 
King’s  Honour , he  would  fee  him  punilhed  according  as 
his  faults  vhould  deferve. 

VIII.  But  admitting  that  fuch  an  Innocent  Perfon 
ought  not  to  be  delivered  up,  whether  he  is  bound  to 
yield  himfelf  ^ by  fome  it  is  conceived  he  ought  not,  bc- 
caufe  the  nature  of  Civil  Societies,  which  every  one  hath 
entrea  into  for  his  own  Benefit,  doth  not  require  if,  from 
which  it  follows,  that  though  fuch  Perlons  are  not  bound 
to  that  by  Right,  properly  fo  called,  yet  it  doth  not  fol- 
low, but  in  charity  he  leems  bound  to  do  it ; for  there 
may  be  many  Offices  not  of  proper  Jufticc,  but  of  L.ove 
which  are  not  only  performed  with  praifes,  but  alfo 
cannot  be  omitted  without  blame  ■,  and  fuch  indeed  is 
the  Aft  of  fuch  a Perlon’s  voluntary  yielding  up  himlelf, 
preferring  the  Lives  of  an  Innfpent  multitude  before  his 

own.  Cicero  for  P.  Sextus-,  If  this  had  happened  to  me  failing  Hem  ie  f.nibn 
with  my  Friends  m (ome  Ship , that  Pirates  furrounding  ui  V v‘r  bonus  3 
fhould  threaten  to  fink,  us,  except  they  would  deliver  me,  I would^ff’f'^^fj 
rather  have  cafl  my  felf  into  the  Sea , to  preferve  the  re]},  than  tivill  officii 
to  bring  my  Friends  either  to  certain  Death , or  into  great  not:  ignar us,  u- 
danger  of  their  life.  The  Requcft  of  the  Noble  Strafford omnium 
is  frelh  in  our  Memories.  plufqum  mm 

alt.  ujiis  am  fust 
conjiilit.  And 

la  Hoy  there  is  a raoft  excellent  faying  of  fome  Moloffiins:  gjU idem  pro  P stria  qni 

Inbum  oppetiffent  ftpe  fan  do  auiivi ; qui  Fatriam  p>ofe  perire  aquum  c infer  ent.  In  primi 
fmt.  Uv-  lib.  45. 

IX. -  But  whether  fuch  an  Innocent  Perlon  may  be  com- 
pelled to  do  that  which  perhaps  he  is  bound  to  do,  may 
be  a queftfon , rich  Men  are  bound  by  the  precept  of 
Mercy  to  give  Alms  to  the  Poor,  yet  cannot  be  compel! ’d 
to  give : it  is  one  thing  when  the  parts  are  compared 
among  themfelves,  another  when  Superiours  are  compa- 
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* leg.  vefert,  red  to  their  Subje&s,  for  an  Equal  cannot  compel  his  E- 
+ ckefrftit.  ? qUa|  jjUt  unt0  that  which  is  due  by  right  ftricfly  taken; 
piuw%.  Pko-  Yet  may  a Superiour  compel  his  Inferiour  to  things  which 
tion.  flies  agi  Vertue  commands-,  in  a Famine  to  bring  out  Provifions 
vifiieditosnon  they  have  ftored  up,  to  yield  him  * to  Death  that  deferts 
Tali' UVd^'h'lS  C0l0UrS  ,or  turns  Coward,  to  mul&  thofe  that  wear  ex- 
pius^ji>f‘iueosce^ >ve  Apparel  f,  and  the  like.  Pbocion,  pointing  to  hi? 
(tiquos  null  dear  Friend  Nscodes , [aid,  Things  were  come  to  that  extremi- 
jerre,qumini-ty,  that  if  Alexander  fliould  demand  him,’ be  jhould  think 
Kienfm  multi-  ye  V£Tf  t0  ye  Slivered  up.  It  hathfeemcd  that  fuch  an  In- 
ta  mem.  nocent  Perfon  might  bedeferted  and  compelled  to  do 

* The  Son  of  that  which  Charity  requires  ; but  the  late  ROYAL 
Tompey  was  ft>  MARTYR  feemed  of  a another  Opinion,  when  he  came 
pf°f!f great°a  CO  *n  t*ie  Cafe  of  the  Britijh  Protemartjr  Strafford. 
Fat  her, that  he 

contended  with  Anthony  and  Augufltu  about  the  Empire  of  the  World  ; this  Pompey  en- 
tertaining Anthony  and  Augufiui  in  his  Galley,  the  Captain  which  commanded  it,  de- 
manded leave  of  him  fo  «eigh  Anchor  and  to  carry  away  his  Guefts,  and  to  make 
his  Rivals  Prifoners : he  anfwered  him,  that  he  ought  to  have  done  it  without  tel- 
ling him  of  it,  and  fhould  have  made  him  great  without  having  made  him  fbrfworn: 
certainly  an  honeft  Perfon  will  never  be  of  the  Mind  of  thisCaptain  .therefore  in  fuch 
extremities  Counfellers , either  for  high  advantages,  or  in  the  great  necefTities  of 
their  Prince,  ftjould  ferve  their  Mailers  with  their  iiftates  and  Goods,  but  not  with 
their  Honour  and  Ccnfcience. 

I »•  • ? i t r * * * 

X.  But  this  delivering^  does  in  no  refyeft  extend  to 
Soveraign  Princes,  who  are  by  Divine  permiflion  unfor- 
tunately driven  out  of  their  own  Country ; and  there- 
fore memorable  is  the  great  Treaty  commonly  called  by 
ta  H.  7.  ^ the  Flemings,  Intercinfus  Magnus , where  there  was  an  ex- 
.Prefs  Article  againft  the  reception  of  the  Rebels  either 
Sweavfentbi0^  Henry  VII.  or  of  the  Arch-Duke  of  Burgundy  by  others, 
/a/.  163.  ' ’purporting  that  if  any  fuch  Rebel  fhould  be  required 
by  the  Prince,  whofe  Rebel  he  was,  of  the  Prince  Confe- 
derate, that  forthwith  the  Prince  Confederate  fhould  by 
Proclamation  command  him  to  avoid  theCountry,which 
if  he  did  not  within  fifteen  days,  the  Rebel  was  to  Hand 
jnoferib’d  and  put  out  of  Prote&ion.  But  a Prince,  or 
one  that  hath  a Sovereign  Power;  and  had  been  contend- 
ing for  his  Right,  but  Succefs  not  crowning  ’his  hopes, 
bccafionec)  his  flight,  hath  always  been  excepted  ; to  de- 

tiver  up  fuch,  is  even  againft  Nature  and  the  Majefty  of 
lower  ; and  therefore  it  is  very  remarkable  what  at- 
empts  were  made  fbr  E.  4.  H.  7.  nay  in  the  yery  Treaty 
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of  Intercurfus  mo  gnus  it  is  memorable  that  ac  that  time  Per- 
kin Warbeck  was  contending  with  H.  7.  for  the  Crown  of 
England  by  the  Name  of  Richard  Duke  of  York's  younger 
Son  and  furviving  Heir  Male  of  Edward  the  Fourth.  My 
Lord  Bacon  does  take  a particular  notice,  that  Perkin 
Warbeck  in  that  very  Treaty  was  not  named  nor  contain- 
ed, becaufe  he  was  no  Rebel,  but  one  that  contended 
for  the  Title.  Afterwards  when  Perkin  was  fled  into 
Scotland ',  and  there  received  by  the  Scottish  King,Hf»ry  the 
Seventh  lent  to  have  Perkin  delivered  up,  and  it  was  one 
of  the  principal  Inducements  of  the  King  to  accept  of 
a Peace  upon  that  condition,  giving  for  an  argument, that 
Perkin  was  a Reproach  to  all  Kings,  and  a Perfon  not  pro- 
tected by  the  Laws  of  Nations  •,  but  the  Scotch  King  per- 
emptorily denied  fo  to  do,  faying,  That  he  ( for  his  part ) 
was  no  competent  ’Judge  c/Perkin’i  Title,  but  that  be  had  re- 
ceived him  as  a Suppliant,  protected  hfm  as  a Perfon  fled  for 
refuge , efpoufed  him  with  his  K tit  five  man,  and  aided  him  with 
Arms,  upon  the  belief  he  was  a Prince , and  therefore  be  could  Lord  Bacon's 
not  now  with  bis  Honour  fo  unrip,  and  Qn  a fort')  put  a Hiftoryof«r>?- 
upm  all  that  he  hadfaid  and  done  before,  as  to  deliver  him  up?^  venth» 
to  bis  Enemies.  This  was  fo  peremptorily  infilled  on  by;  ' ' ’ 
the  Scotch  King,  that  Henry  the  Seventh  was  at  length 
contented  to  wave  the  Demand,  and  conclude  a Peace 
without  that  Article  ■,  notwitflanding  the  King  of  Scot- 
land had  often  in  private  declared,  that  he  fufpe&ed  Per- 
kin for  a Counterfeit.  What  Endeavours  were  ufed  by 
the  late  Ufurper  with  thofe  of  Holland  and  with  Cardinal 
.Mazarine  concerning  his  prefent  Majefty,  and  how  his 
Royal  Perfon  and  Brothers  were  after  the  Murder  of 
their  blelfed  Father  like  Partridges  hunted  from  place  to 
place,  the  World  and  the  fhameful  Stories  of  that  Age 
can  too  well  evince.  But  on  the  other  hand,  as  we  have 
faid,  thofe  that  have  committed  Offences  that  ftrike  di- 
reftly  at  Government  and  the  Murder  of  their  refpe&ive 
Princes,  have  found  but  cold  Harbour  in  the  Territories 
of  Foreign  Princes  •,  however  in  Cafes  of  like  nature 
Princes  have  often  ftipulated  with  each  other  for  the  de- 
livering up  Offenders  of  that  magnitude  as  hath  been  al- 
ready mentioned. 

XL  Perfons  that  have  wronged  or  demanded  Kings  of 
their  Revenue,  elpecially  in  England,  upon  Lecters  of 
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Requeft  to  thofe  Princes  whither  they  have  fled,  have 
been  delivered  up. 

Some  Florentine  Merchants  of  the  Society  of  the  Frtfitb- 
lalli,  being  made  Colle&ors  and  Receivers  of  the  Kings 
Cuftoms  and  Rents  in  England,Walei,lreland,  and  Gafcoigne, 
running  away  with  thofe  Monies,  together  with  all  their 
Fott  tom*  An.  Eftatcs  aQd  Goods  for  Rome , the  King  fent  his  Letters  of 
4 E2.  M.  17.’  Requcft  to  the  Pope , defiringthat  they  might  be  arrefted, 
2orjo.  and  their  Perfons  and  Goods  feized, and  fent  over  to  latif- 
fie  him  for  the  damages  he  and  his  Subje&s  had  fuftained 
by  them,  promifing  not  to  proceed  againft  them  to  the 
lols  of  their  Limbs  or  Lives.  Upon  which  Letters,  the 
Rett.  Som<*4  Pope  feized  on  their  Goods,  and  not  long  after  the  King 
e.  a.  m.  16.  Writ  for  the  feizing  of  their  Perfons,  for  anfwering  of 
z>6rf°-  other  frauds  and  injuries. 

The  like  was  done  for  one  Anthony  Fazons,  who  had 
received  500 /,  of  the  King’s  Monies,  and  running  away 
with  it  to  Lorraine,  the  King  writ  to  the  fame  Duke , de- 
Chuf.  8 E.  2.  firing  that  fearch  might  be  made,  and  his  Perfon  feized 
proVeoe30'  ° uPon>  afld  his  Goods fecured  in  every  place  within  his 
" * Territories,  till  he  ihould  fatisfie  the  faid  500/. 
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Chap.  XII. 

<3DE  Contribution  paib  bp  placed  Neuter  to 
both  flttmesUn  ££Iat* 


I.  Of  force  ufei  to  Neuters  whether 
lawful. 

II*  Of  Neuters,  their  duty  confider'd 
in  reference  to  either  of  the  War- 
ring parties. 

III.  Confiderations  general  touching 
the  fame,  and  the  chief  matters 
that  are  objedci  by  tbofe  that  f tu- 
ple thereat. 

IV.  The  cafe  (idled  generally  in  the 
queflion  propounded  to  our  Saviour 
of  paying  tribute  to  Caspar* 

V.  In  the  payment  of  Contribution 
to  an  Enemy,  what  is  necejfary  to 
be  di/iinguifit  in  the  beginning  of 
a War. 

yf.  Of  a feconi  diflinguifhment 
drawn  out  of  the  firfl,  of  fuch 
payments,  when  a War  is  attual- 
ly  formed. 

VII*  Where  a man  pays, but  mi/lifes 
thecaufe , whether  excufable,  the 


War  not  yet  aSually  formed  in 
place. 

VIII.  Where  a Country  is  fully  pof. 
fefl,  whether  payment  then  is 
lawful. 

IX.  Of  the  flue  of  tbofe  that  live 
on  Frontiers , their  condition  confi- 
derei  in  reference  to  procure  their 
peace  by  Contribution. 

X.  Of  interdiliion  by  him  to  places 
from  whom  faith  is  owing,  Con- 
tribution notroitbflanding  being 
paid,  whether  the  fame  creates 
an  offence  in  them. 

XI*  Of  the  genuine  conduction  of 
fuch  interdictions  according  to  the 
true  intention  of  the  fame. 

XII*  Of  the  impunity  and  puniffy 
ment  that  fuch  innocent  Off  enders 
may  be  fubjeBed  to,  in  cafe  of  be- 
ing queflioned  for  the  contempt  by 
their  right  Govern  ours. 


I.  TT  is  manifell  there  is  no  Right  of  War  over  Neuters 
X in  War;  yet  becaufe  by  occafion  of  the  War  many 
things  are  ufually  done  againft  fuch  (Borderers  cfpecial- 
ly)  on  pretence  of  neceflity,  there  can  be  no  Excufe  for 
the  a&,  unlefs  it  be  apparent  Neceflity,  and  that  the 
lame  ought  to  be  extreme,  for  then  it  may  give  a Right 
over  what  belongs  to  another  Man  ; for  in  fuch  cafe,  if 
the  neceflity  be  manifeft,  there  may  be  fuch  a proportion 
exadted  as  the  neceflity  requires,  that  is,  if  the  Cultody 
fuffices,  the  life  of  the  thing  is  nM  to  be  taken  •,  if  the 
life,  not  the  Abufe,  be  necefiai  y^ret  is  the  Price  of  the 
thing  to  be  reftored.  Mofes,  when  the  higheft  neceflity 
urged  him  and  the  people  to  pafs  through  the  Land  of 
the  Jdumeans , firft  he  faith,  he  would  pafs  along  the  high . 
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* See  to  this  way,  and  not  divert  into  their  Corn-fields  or  Vineyards ; if  he 
purpoiehis  ex-  ^ neej  yut  Bf  Water,  ht  -would  fay  a frict  for  it.  The 
tohisSoldiers wort^y  Captains,  both  Greek  and  Roman,  have  done  the 
near  Sicily,  like:  In  Xenophon  the  Greeks  with  Clear  thus,  promife  the 
when  he  mar-  Perjiam  to  march  away  without  any  damage  to  the  Coun- 
thed  into  a.  try}  ancj  jf  they  might  have  neceflaries  for  Money,  they 
Narration  of  wou^  ta^e  nothing  by  force.  This  Vertue  is  often  cod?- 
h is  March  ° mended  in  * Belsfarius  by  Procopius  his  Companion  and 
thorow/t/Wet.  Witnefs  of  his  adtions. 

Vuiiai-  j.  II.  And  as  the  Law  doth  preferve  the  Eftates  and  Ter- 
ritories of  fuch  Neuters,  or  thofe  that  abftain  from  War, 
fo  on  the  other  hand  fuch  ought  to  do  nothing  for  either 
Party,  but  efpecially  for  him  who  maintains  a bad  Caufe, 
or  whereby  the  Motions  of  him  who  wageth  a juft  War 
Extmplum  no.  may  be  retarcled  -,  and  in  a doubtful  Cafe  they  ought  to 
tiie -lie  apui  Ihew  themfelves  equal  (as  we  have  mentioned  elfewhere) 
ramawnW.g,  to  both  in  permitting  paflage,  in  affording  Provifion  for  * 
Tbwyiiies  i.  j,  the  Legions  or  Navies,  and  in  not  relieving  the  Befieged. 

It  is  the  duty  of  the  Athenians,  tf  they  would  not  fide  with 
any  Party,  either  to  prohibit  the  Corinthians  from  rafing 
Seuldsers  out  of  Attica  , or  permit  them  to  do  the  like.  So  the 
Emperor  and  Confederate  Princes  of  the  Empire,  with  the 
Cantons  of  Switzerland  in  the  late  German  War,  and  foof 
the  King  of  England,  who  was  fo  careful  to  preferve  the 
Neutrality,  that  he  ifiued  forth  his  Proclamations  to  pro- 
hibit all  Perfons,  of  what  Condition  foever,  to  become 
Souldiers  in  the  Service  of  any  of  the  warring  Princes.  It 
was  objefted  by  the  Romans  againft  Philip  King  of  the  Ma~ 
cedonians.  That  the  League  was  violated  by  him  two  ways, 
both  becaufe  be  did  injuries  to  the  Fellows  of  the  Roman  people , 
and  becaufe  he  ajftfied  the  Enemy  with  Aids  and  Money.  The 
fame  things  are  urged  by  Titus  Quintus  in  his  Conference 
with  Nabts,  Yet  thou  fayeft,  I have  not  violated  you,  nor 
your  Fnendjiiip  and  Society , how  often  (hall  I prove  the  con- 
trary ? In  fhort,  wherein  is  Friendlhip  violated  ? by  thefe 
Proeop.Goth.  i.tWO  things  efpecially  : If  thou  baft  my  Friends  for  Enemies: 
if  thou  art  a Friend  to  my  Enemies : he  is  reckoned  an  Enemy 
-who  fupplieth  them  -with  what  is  ujeful  for  the  War, 

III,  But  now  ther^le  many  things  that  are  ufeful  for 
the  War  worthy  of  lome  confideration,  the  which  are  not 
fo  accounted  at  this  day  by  the  Laws  of  Nations  ; un- 
derftand  me,  That  l call  the  Laws  of  Nations,  which  is 
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at  this  day  univerfally  prattifed,  as  namely  the  Supplying 
either  or  both  ofthe  warring  Parties  with  Monies  or  that 
which  is  called  Contribution.  Now  if  the  Minds  of  the  Sub- 
jefts  cannot  be  fatisfied  by  the  declaration  of  the  Caufe, 
it  will  certainly  be  theOffice  of  a good  Prince  or  General  sil- »»  Verb. 
rj»her  to  impofe  upon  them  Contribution  than  Military 
Servjce,  efpecially  when  that  Prince  or  General  hath  an  aui-‘,um" 
Army  fufficient  to  profecute  his  De(Igns,the  which  a juft 
Commander  may  ule  as  God  doth  the  ready  Service  of 
the  Devil. 

The  moft  excellent  Grotius  having  mod  incomparably 
treated  on,and  cleared  all  the  importantObje&ions  againft 
a juft  War,  tegether  with  the  Incidents  of  the  fame  , yet 
this  main  one  of  Contribution  or  paying  to  both  Armies, 
whether  lawful,  he  hath  not  touched  in  any  other  words 
but  thefe.  Quod  fub  tributo  utrique  parti  pro: (tan do  factum 
diu  m Belgico , Germanico  bello  nuper  vidimus , efique  id  con- 
(ntaneum  mori  veteri  lndorum-\~ : and  fo  cites  a faying  f Grot,  dejure 
in  Diodorus  Siculus* , of  the  Peace  that  thole  People  main-  B.e,IlM  l’a:uJ 
tained  in  theirPolfeflions  by  reafon  of  fuchContributions. IS‘ 
But  to  many  Perfons  this  Inftance  without  further  Peru-  * ub\  2* 
tiny,  proves  inefficient } for  there  are  many  , who  not 
finding  this  Liberty  in  their  Confciences,  unnecelfarily 
chafe  rather  to  give  up  their  Bodies  to  reftraint,  and  to 
abandon  their  whole  means  of  Subfiftence  in  this  World, 
both  for  themfelves  and  their  Children,(which  ought  not 
fondly  to  be  done,  unlefs  we  would  be  worfe  than  Infidels , as 
S.  Paul  laith)  they  ground  theirRefolution  on  this  Reafon, 
that  they  know  not  whether  the  Monies  they  give  may 
not  furnilh  to  the  Deftru&ion  of  many  Innocents,  and 
perhaps  the  juft  Magiftrate  j yea,  and  the  total  fubver- 
fion  and  mine  of  their  Conntry,  Liberty  and  Religion  : 
and  therefore  though  Men  give  and  bellow  their  own 
where  they  pleafe,yetin  fuch  Cafes  they  may  notj  there- 
fore it  may  not  be  impertinent  to  examine  whether  thefe 
be  neceflary  Scruples  in  themfelves,  and  fuch  as  admit  of 
no  exception  of  Liberty,  or  whether  thofe  Scruples  be 
reafonable,  or  indeed  meer  fcandal. 

IV.  The  Scribes  and  Pharifces  fought  two  ways  to  en- 
trap Our  Saviour  ; one  was  if  he  had  blafphemoufly 
taught  a new  Religion,  and  a new  God,  (ytv,  himfelf ) 

. they 
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they  hoped  the  People  would  be  provoked  to  ftone  him 
Dent.  13.  for  this,  according  to  the  Hebrew  Law  : The  other  was, 
to  bring  him  within  the  compafs  of  Treafon , as  if  he  could 
not  lead  great  Multitudes  after  him  without  traiterous  de- 
fjgns ; but  this  Gin  fail’d  too,  becaufe  the  Multitudes 
which  followed  him  were  always  ready  to  defend  lv<ju 
However,  when  he  was  at  Jerufalem,  where  the  Roman 
Troops  and  Prater  were,  they  thought  they  had*  him 
fure,  by  propounding  this  Subject  to  him : 

If  it  lawful  to  fay  Tribute  to  Cafar  ? which  was  as  much 
as  to  fay,  We  who  are  defeended  from  Abraham , and  are 
the  peculiar  People,  to  whom  God  hath  given  the  large 
Privileges  of  the  Earth  at  home,  to  bath  our  felves  in 
Rivers  of  Milk  and  Honey,  to  have  full  Barns  and  many 
Children  •,  yea,  that  GOD  himfelf  would  be  adored  in 
no  other  place  of  the  World  but  at  this  our  Jerufalem,  and 
that  abroad  we  fhould  triumph  over  the  Barbarous  and  un- 
circumcifed  World  by  virtue  of  that  Militia , which  he 
never  ordered  for  any  but  our  felves  3 how  are  we  then 
in  Duty  or  Confcience  to  fubmit  now  to  theOrdinances  of 
the  Unctrcumcifed  Romam  ? Or  what  Right  can  he  have  to 
exercife  fupreme  Jurisdiction  over  us,  the  privileged 
Seed  of  Abraham,  by  levying  of  Taxes  on  our  Eftates  and 
Lands,  which  GOD  himfelf  laid  out  for  us,  by  which 
means  the  Emperor  and  Senate  hold  this  very  Temple  in 
flavery,  and  inful  t over  our  very  Confciences  and  Reli- 
gion, by  defiling  our  very  Sacrifices  with  the  mixture  of 
impure  Blood ; which  as  they  are  the  price  of  our  Blood, 
and  a Tribute  far  above  Gejir’s^payable  in  no  other  Place 
but  this  Temple,  which  GOD  himfelf  built)  fo  our 
Blood  ought  not  to  feem  too  dear  to  be  facrificed  for  the 
Liberty  of  thefe : and  though  the  Reman  State  could  pre- 
tend, yet  what  can  this  Catfar  pretend?  Every  man’s  Con- 
fcience knows  that  is  was  but  the  other  day  he  ufurpt  over 
the  Senate , in  which  refides  the  true  Jurifdiftion  of  Rome  ; 
and  if  that  were  otherwifo,  yet  how  can  he  pretend  to  a 
Title  unlefs  Poyfon  be  a Pedigree,  or  violent  Ufurpation 
a juft  Elcftion,by  which  he  who  is  but  the  greateft  Thief 
in  the  World  would  now  pafs  for  the  moft  Soveraign  and 
Legitimate  Prince  ? How  then  are  we  in  Confcience  ob- 
liged to  pay  Tribute  to  this  Cafar  ? Though  thofe  Law- 
yers thoughc  in  their  Confciences  that  they  were  not  to 
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pay  it,  and  that  Our  Saviour  likewife,  as  a Jewt  thought 
fo  too  5 yet  they  fuppofed  hedurflnot  fay  fo  much  in  the 
crowd  ; nor  yet  deny  it  by  fhifting  it  off  with  Silence, left 
the  Roman  Officers  fhould  apprehend  him : But  when  Our 
Saviour  (hewed  them  O/jr’s  Face  upon  the  Coyn,  and 
ijjdc  them  Render  to  C*far  that  which  was  Cafar's,  and  to 
GOD  that  which  was  G O D’i  ; His  anfwcr  ran  quite  o- 
therwife,  notas  fome  would  have  it,  that  by  a Subtilty 
hcanfwered  n ot  to  the  Point  propofcd,  tor  then  the  fenfc 
of  the  wholeTcxt  would  found  very  ill  in  fuch  Terms,' viz.' 

If  there  be  any  thing  due  to  Ctfar,  pay  him  it,  and  if  any 
thing  is  due  from  you  to  GOD,  then  pay  it  likewife; 

This  had  been  a weakening  of  GOD’s  Right  for  Cxfar  s, 

and  to  have  left  a defperate  doubting  in  a neceffity  :*  5Tis 

beyond  all  cavil  that  Oar  Saviour7!  Opinion  was  poll tive  for  Mat.  22. 20.' 

paying  of  Tribute  to  that  Ca/ar,  becaufe  de  facto  he  did 

pay  it  j and  the  plain  Reafon  of  it  appears  evidently  in 

this  his  Anfwer  : Cxfar’s  Face  was  upon  the  Coyn,  that  is 

to  fay,  Cafar  byConqucft  was  in  Pofleffion  of  that  Coyn,by 

poflefling  the  place  where  he  obliged  them  to  take  it;  Coy- 

ning  of  Money  being  one  Prerogative  ofSoveraignPower.f^  3" 

V.  But  to  come  more  clofe  to  the Queftion,  whether'** 1 ’ ‘7* 
Contribution  may  lawfully  be  paid : Firft,  wc  are  to 

make  a Difference  betwixt  p erferre  & inftrre  helium  ; 
the  one  is  aftive,  and  properly  at  the  beginning  of 
a War,  and  in  a place  were  yet  no  War  is,  and  where 
its  Caufe  only,  and  not  its  Effects  can  be  confidered  in 
this  cafe  every  thing  ought  to  be  very  clear  for  Warrant 
of  a Man’s  Confidence,  becaufe  of  the  Calamities  which  he 
helps  to  introduce,  and  is  in  fome  manner  the  Author  of : 
the  other  is  paffive,  and  there  where  War, or  the  Power 
of  War  is  a&ually  formed,  w hich  is  the  Cafe  of  this  Dif- 
courfe. 

VI.  Secondly,  we  are  to  diftinguifh  betwixt  that  which 
cannot  be  had,  nor  the  Value  of  it,  unlefs  we  adually 
give  it,  and  that  which  may  be  taken  by  the  Law  of 
War  whether  we  contribute  or  no. 

VII.  Moft  certain  it  is,  though  a War  be  not  yet  a<fhi- 
ally  formed  in  a place,  yet  a ferupling  Conference, which 
likes  not  the  Caufe,  may  be  excus’d  in  contributing  to  it 
in  this  one  Cafe,  viz » if  fome  number  of  Men,  able  to  cake 
what  they  ask,  demand  (with  an  armed  power)  the  pay- 
ment 
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tnent  of  a certain  fum  to  be  imployed  in  War,  their  in 
fuch  a cafe,  the  Man,  whom  we  fuppofe,  may  pay  it 
as  a Ranfom  for  his  life,  or  give  it  as  a Man . doth  his 
4 4.  2.  Purfe,  when  he  is  (urprifed  in  the  High-way,  becaufe  to 

this  Man  it  is  as  much  as  if  the  whole  Country  were  pof- 
procopim'm  the  fefs'd  with  an  Armed  Power.  Sofeveral  Dutchies  a^d 
third  of  mb.  Seigniories  dependent  on  the  Empire,  do  in  the  prelent 
of  louiMvhen  w3r  between  them  and  the  Crown  of  France , pay  Con- 

ipwffftichlz-  cribution  at  this  day. 
gricolh  interim 

per  omnem  Ittl'um  nihil  mili  ir.tuVf,  fed  ja fit  eos  hi,  ut  foliti  erent , terram  perpetuo 
fecurot  colere , moio  ut  /p/i  Tribute  perfemnt  : This,  faith  Ctffuiore,  is  the  greateifc 
praife.  12.  15. 


But  if  the  Perfon  or  Country  be  not  for  the  time  in  full 
Pofleffion  of  him  whofeCaufe  he  fcruples  at,  and  that  he 
or  they  have  not  a probable  fear  of  extreme  danger,  nor 
as  probable  aflurance,  that  without  his  help  the  thing  de- 
manded nor  its  value  can  be  taken  from  him  or  them, 
then  there  is  little  Excufe  remains  for  the  A<ft,becaufc  the 
very  Aft  (which  his  Confcience  diflikes)  participates 
more  of  Aftion  than  of  Paflion. 

VIII.  But  where  a Man  or  City  is  fully  poflefs’d  by  an 
invading  Power  (be  the  fame  juft  or  unjuft)  from  whom 
he  or  they  connot  fly,  nor  remove  their  Subftance,  molt 
certain  the  payment  of  Contribution  is  no  gift  any  more 
than  he  (as  above)  who  with  his  own  Hands  being  fet 
upon  by  Pirates  or  Robbers,  puts  his  Purfe  into  their 
Hands ; for  the  Laws  calls  not  that  a Gift , nor  excufes 
the  Party  from  taking  it:  And  altho’  the  Parties  may 
imploy  the  fame  to  the  Deftruftion  perhaps  of  Innocents, 
and  the  like ; yet  that  is  an  Aftion  out  of  their  Power 
44  E.  3. 14.  that  give,  as  far  as  Winds  and  Tempefts  are,  to  which 
Cok\*  inflit.  two>  as  we  contribute  nothing,  lb  we  cannot  be  ferupu- 
foi.  63.  ’ lous  in  ourConfciencies  concerning  their  bad  Effects  3 nor 

c.  2.  de  Treue. is  the  *"ame  repugnant  to  the  Canon  Lav,  (which  teaches 
Cf  Pace.  Nit?  as  humanity,  and  the  imitation  of  all  their  vertues)  and 
Dtmsfc.  thereforePerfons.whofe  Lives  are  innocent  and  harmlefs, 
ought  not  to  be  fubje&ed  to  danger  or  plunder,  which 
hardly  can  be  avoided  without  Contribution  or  Tri- 
bute. 


IX.  Again, 
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IX.  Again,  thofe  that  live  on  Frontiers,  whole  condi-  The  quiet  of 
tion  is  more  tickliih  and  deplorable,  becauie  they  are  not t!lc  w l!r1;* 
fully  pofleft  nor  taken  into  the  Line  of  either  Party,  thefe  wltholr^rmj 
liveasit  were  in  the  Suburbs  of  a Kingdom,  and  enjoy  no  Arms  with, 
not  the  Security  or  Privileges  of  others,  yet  fuch  Per-outsouldicrs 
%$  may  lawfully  contribute  tb  both  for  though  they  pay.  nor  pay 
X but  partly  poileft  by  one,  and  partly  by  the  other,  in  tri'botion. 
refpect  of  their  fudden  abandoning  them,  yet  both  Par-f/f.  mjt,  4l* 
ties  have  the  Power  of  deftroying  them  wholly  y where- 
fore thofe  former  Reafons  which  juftifie  thofe  fully  pof- 

feft,  do  alfo  acquit  the  Payments  of  thefe ; for  their  con* 

dition  here  is  more  calamitous,  feeing  they  are  really  but 

Tenants  at  Will,  expofed  to  a perpetual  Alarm,  and  that 

boch  parties  wound  one  the  other  only  through  their 

fides,  as  thofe  this  day  that  are  fituate  between  France  and 

Germany-,  for  being  perhaps  Neuters  in  the  War,  they 

are  in  that  cafe  by  the  Law  of  Arms  to  fhew  themfelves^*f^°* 

equal  to  both,  in  permitting  of  Paflage,  in  affording  Pro-  rfruumjl.  3. 

vilions  for  the  Armies,  and  in  not  relieving  the  Befieg-Cr»t./.  W7.* 

ed. 

X.  Nor  can  the  Interdiction  of  him  to  whom  fuch  owe 
Faith  and  obedience, any  ways  create  the  fame  an  offence, 
iince  the  declared  Wills  of  our  Governours  Cannot  make 
all  thofe  of  our  ails  fins,  when  we  obey  or  fubmic  to  that 
Power,  which  agalnft  our  Wills  (as  much  as  againft 
theirs,  and  it  may  be  with  more  of  our  mifery)  hath  di- 
Vefted  them  of  the  Power  of  their  Rights,  3nd  depri- 
ved us  of  the  Power  of  their  Government  y and  by  the 

Laws  of  War,  they  who  have  overcome,  fbould  goVer a cnt.de  fart 
thofe  whom  they  have  overcome  ■,  and  therefore  What-  EelUepu  i,^, 
foever  is  exacted  by  the  ConquerourS,  mayjuftly  be  paidf-8.s*tuf*ia* 
by  the  Conquered.  $•  +* 

And  fince  Princes  by  their  Commands  cannot  change 
the  nature  of  humane  Condition, which  isfubjed  naturally 
to  thofe  fore- mentioned  Changes,  it  would  feem  exceed- 
ing hard  to  oblige  us  to  almoft  moral  Impoffibilities  i and  . ^ 
though  thofe  Political  Commands  were  as  Laws,  * 

doubtlefsthey  ought  not  to  be  obliging,  but  according  to  obmehmetf. 
the  Legiflative  Rule,  which  is  cum  (tnfu  bum.™#  imbectl~porisfui,  jure 
htatu,  this  is  that  which  is  called  the  prefumptuous faffijexijiimc* 
Will  * of  a Governour,  or  the  Mind  of  a Law ; for  in  , , 

Stream  neceflicy  it  is  to  be  prefumed,  that  both  their  D 
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Wills  proceeding  from  the  Rigour  of  what  they  have 
declared,  rather  than  by  holding  to  that  which  is  their 
fuppofed  Right,  introduce  certain  Miferies  and  Confu- 
fion  without  receiving  any  Benefit  thereby  to  themfelves; 
Kor  could  they  of  Utrecht,  and  others  of  the  conquered 
Cities  in  Holland,  abandoned  afterwards  by  the  French , 
and  entirely  preserved  from  Definition,  be  condemiiW. 
by  their  Confederates,  for  the  Sums  by  them  promifed  to 
the  Enemy  for  the  Prefcrvation  of  the  fame.  ’ 

^vilrent Iv'e  Neither  are (uch  Commands  or  Iuterdiil  tons  without  their 

vmcedby  th t»*>d  Prrfci  though  they  be  not  pojitively  obeyed  • for 
Laws  of  thereby  Governours  fhew  to  all  the  World,  that  they 
I eagues  •,  for  VCnounce  no  part  of  their  Right,  no,  though  it  be 
in^!k-b  the  there  where  they  cannot  excrcifc  any  part  of  their  juft 
fjme  remains.  Power, 
although  the 

lime  Kinger  his  fuccefforbe  driven  out  of  his  Kingdom,  for  the  Right  of  the 
Kiagdom  remains,  although  he  hath  loft  the  Pofltffion.  Gmirn  ie  Jure  Belli  at 
fat u, lib.  2.  cap.  17.  §.  if. 

XI.  Now  the  true  Intention  of  fucb  Commands  or  In- 
terdittions  is,  that  the  Enemy  fhould  not  by  any  means 
be  affified  or  ftrengthened;  but  if  fuch  Prohibitions  fhould 
be  obeyed,  nay  at  fuch  a time,  when  they  and  all  their 
fubftance  are  abfolutcly  pofleft  by  the  Enemy,  moft  cer- 
tain fuch  Commands  dafh  againft  themfelves,and  the  one 
countermands  the  other  \ for  if  they  refufe  to  fubmit  in 
fuch  a cafe,  then  they  do  that  which  advantages  their 
Enemies,  becaufe  at  that  time  they  will  take  all,  whereas 
in  Cafe  of  Submiflion  they  ask  but  a part. 

XII-  In  all  Wars  there  are  always  fome,  by  whole 
DifafteftionsEnemies  gain  more  than  by  theirCompliance, 
juft  as  Phyficians  do  by  Diftempers. 

And  although,  by  after  variety  of  Succefies,  the  juft 
Governour  fhould  recover  that  place,  which  fo  fubmit- 
ted  to  the  Power  of  their  Enemies,  and  for  that  reafon 
fhould  pun ifhthofe  that  were  pliable  to  extreamNeceffity*, 
yet  it  follows  not  upon  that,  that  they  who  fo  conformed, 

. finned,  or  did  that  which  was  abfolutcly  unlawful ; for 

we  well  know  that  reafon  of  State  often  calls  for  Sacrifi- 
ces where  there  is  no  fault  to  expiate : Opadfm  and  Jec- 

. ■ louJr  , 
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loufy  make  away  thofe  who  are  known  to  deferve  molt ; In  Republics 
but  in  ftrift  Right  (which  is  the  Term  ofthis  Queftion yiemeflniml- 
the  juft  Governour  ought  to  look  upon  them  as  more mhit 
Unfortunate  than  Faulty. 

+ ' 


Chap.  XIII. 

St  ttjc  JJaijal  ojilitarv  pact. 


I.  The  Advantage  tbit  Princes  hive 
by  a good  Commander 

JI.  7 he  love  that  naturally  proceeds 
from  the  Mariners  to  tbofe  that 
are  valiant  and  generous. 

III.  Princes  in  prudence  ought  not 
to  lifien  too  much  to  the  Com- 
plaints againfl  Commanders. 

IV.  Of  the  faults  generally  conftder. 
ei  in  Soldiers  and  l Mariners . 

V.  Of  the  punijbments  that  gene- 
rally wait  on  juch  Offenders. 

VI-  of  Drusthermefs,  Smearing,  and 
other  fucb  fort  of  Impieties,  not 
to  be  fuffered  in  Fleets. 

VII.  Spies, 'tit  lawful  to  ufethem  by 
the  Lams  of  Nations,  but  being 
ieprehended , are  to  fuffer  Death  \ 
and  bom  they  are  to  be  dealt  with- 
al by  the  Laws  of  England. 

Vm.  It  it  not  lawful  for  a Prietfd 
or  Neuter  to  relieve  an  Enemy  ^tnd 
Perfems  fo  offending,  how  punifbt. 

IX.  Ships  taken  at  Pri\ e,  the  Ship, 
Papers,  and  other  matters  concern- 
ing the  fane,  are  to  be  preferved. 

X.  Of  thtngs  taken  and  acquired  in 
Wat  j ho  to  the  Rigptof  then  be- 
comes vtfled  h t£  Captor t,  and 
boa  that  it  to  be  widerjlood  by  the 
Lam  of  Arms.  « 

XI.  To  float  t^e  Cablet  or  other  Fur- 
niture of  the  ffmg  of  England'* 
Ships,  bom  puufhabk  at  this  day. 

XI  f.  Ships  furrcndred  or  voimttari- 
ly yielded,  howto  be  dm. t with, 


and  to  thofe  that  JhaD  refill,  if 
entred  by  force,  whether  quarter 
maybe  refufei. 

XIII.  Ships  of  1 Far  generally 
ought  not  to  be  yielded ; but  if  en- 
tred or  iifabled , whether  they 
may  not  accept  of  Quarter,  fund- 
ing with  the  Oath  cubed  Sacra* 
mentum  Militate. 

XIV.  Of  obeying  Order t,  the  fame 
ought  punctually  to  be  followed  j 
and  if  broken,  though  the  acl  fuc- 
ceeds  well,  whether  the  fame  Cub- 
je(ls  not  the  Aclor  to  punifhmcnt. 

XV.  Of  the  Obligation  incumbent 
on  Commanders  and  Soldiers,  to 

\ behave  themfehies  valiantly,  and 
the  right  of  flaying  an  Enemy, 
where  lawful. 

XVI.  Ships  liaw obliged  by  the  Law 
of  Arms  to  the  Afftfance  of  one 
another  • and  of  the  duty  of  tbofe 
that  have  Fleets  under  their  Con * 
ve if. 

XVII.  An  Enemy  beaten  ought  to  be 
purfued,  and  how  far  it  is  lawful 
to  jliy  juch  flying  with  their  lives 
in  their  hands,  by  the  Law  of 
Arms,  and  how  the  reeking  f word 
Ought  to  be  governed. 

XVI II.  Per  Jons  exempted  from  the 
Jmord  by  the  Laws  of  Nature  , 
Nations,  Civil  and  Canon,  and 
by  the  iituninp.il  Laws  of  fame 
Countries.  . 

M 1 . XIX 
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XIX.  Mutinying  tow  eflecmcd, valued 
and  punifbed  at  tbu  Da)  by  the 
practice  of  Armies,  and  by  the 
Laws  of  lingljnd. 

XX.  Whether  it  be  lawful  to  decoy 
the  subjech,  soldiers,  or  Mari- 
ners of  an  Enemy  to  for  laic  kit 
Prince  or  General , and  to  bring 
over  bis  Men,  skips  or  Arms,  and 
where  by  Law  they  may  be  receiv- 
ed ; and  bon  filch  Defertei  s may 
bepunifhed  by  the  Laws  of  Nations 
and  of  England. 

XXI-  Of  Seducers,  Meffsge.carriers 
and  Decoy ers  of  Soldiers,  bom  to 
he  handled  by  the  Lin  of  Arms. 

XXII.  Oftbofe  tbit  Jhalldifobey  or 
ftrile  their  fuperior  Officers,  how 
punifbible. 

XX11I.  Of  mutinying,  and  thofe 
that  full  alt  in  the  lame,  how 
punifbed,  though  they  have  a full 


Caufe  of  Complaint. 

XXIV.  Of  the  Care  incumbent  on 
Commanders  and  Maflers  of  the 
Great  Ships,  Preference  to  their 
fafety,  end  the punijhment  of  wil- 
ful burning  and  deflroying  them.  . 

XXV.  Of  the  general  offences  at 
Sea,  bow  punifbed. 

XXVI.  Court Marthals  towered- 
ed,  and  what  operation  their 
Judgments  have,  and  upon  whom . 

XXVII.  Judges  and  Advocates 
Power  in  reference  to  give  an 
oath,  and  the  Admiral’*  power 
how  limited  in  the  puni flung  of 
Offences. 

XXVIII.  Of  maimed  soldiers  and 
Mariners,  and  the  Provifions  that 
the  Law  mikes  for  them  at  this 
day 

XXIX.  Of  Triumphs. 


I.AN  excellent  General  is  an  Evidence  of  the  Fortune 
of  a Prince , and  the  Inftrument  that  occafions 
the  Happinefs  of  a Kingdom  *,  and  therefore  when  God 
makes  choice  of  a Perfon  to  repair  the  Diforders  of  the 
World, or  the  Good  ofa  particular  State,  then  is  his  Care 
fhewed  in  the  furnilhing  him  with  neceffary  Principles 
to  undertake  great  Matters  •,  the  Thoughts  are  put  in  his 
Soul  by  that  Eternal  Commander  to  execute,  he  troubles 
and  confounds  his  Enemies, and  leads  him  as  by  the  Hand 
to  Victories  and  Triumphs':  And  one  of  the  greatefb  Ex- 
pedients whereof  he  ferves  himfelf  for  this  Purpofe,  is  to 
raife  unto  him  excellent  Men,  both  in  Courage  and  Con- 
duct to  whom  he  communicates  his  Care,  and  who  help 
him  to  bear  the  Weight  of  Affairs.  Alexander  had  never 
conquered  Afta,  or  made  the  Indies  to  tremble,  but  for 
Epbeflion , Partner  to,  and  Cist  ns ; Cafar  gained  many  a Bat- 
tel by  his  Lieutenants  ; and  the  fair  eft  Empire  of  the 
World,  which  Ambition  and  the  Evil  of  the  times  haddi- 
vided  into  three  Parts,  was  reduced  under  the  Dominion 
of  Augujtus  by  the  Valour  of  Agrtppa  $ JufUaian  trium- 
phed over  Ptrfta.  and  deftroyed  the  Vatsdah  in  Africa , and 
the  Goths  in  Italy  by  the  Aid  of  Btlifarius  and  Narftsi 
And  it  is  molt  certain,  that  Noble  Commanders  are  the 
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Glory  of  their  Princes,  and  Ha  ppincfs  of  the  People ; on 
the  other  Hand,  Bafe,  Cowardly  and  Treacherous  Ge- 
nerals are  the  Shame  of  the  one,  and  the  Defpair  of  the 
other. 

JI.  Hence  it  is,  that  Soldiers  and  Mariners  draw  their 
^nes  of  Love  even  to  the  Mouths  of  Cannons  with  a 
good  General,  but  Mutiny  and  Hate  to  the  main  Yard 
end  againfl  one  that  is  Bad ; for  to  obey  them  who 
are  not  their  Sovereigns  when  they  do  them  Hurt, 
when  they  infult  and  are  cruel  in  cold  Blood,  and  Bafe, 

Cowardly  or  Treacherous  in  Battel,  is  a fad  Necefliry 
forthem,  and  a hard  Eflay  of  Patience*,  yet  mull  they 
be  obeyed,  and  the  Soldiers  and  Mariners  mult  not 
rebel  or  repine,buc  fubmic  till  their  Sovereign  Redrefles 
their  Misfortunes. 

111.  Again,  Princes  ought  not  to  liflentoo  much  to  the 
mutinous  Demands  of  the  Crew,  or  any  others  whofe 
Ambition  watches  their  Ruin,  whereby  to  conceive  An- 
ger againfl:  their  Commanders -for  it  is  eafier  to  purge  out 
the  Choler  and  Difcontent  that  isgot  under  the  Hatches, 
than  to  provide  Commanders  of  CtW&<3,Courage,and  Faith- 
fulnefsto  govern  their  Expeditions.  Belsfarius,  that  moll 
excellent  Commander,  who  had  no  other  Crime  than  his 
Reputation , and  was  not  culpable,  but  that  he  was  Pow- 
erful, having  conquered  Per  fa,  fubdued  Africa,  humbled  Procopius  mil. 
the  Goths  in  Italy , led  Kings  in  Triumph,  and  made  ap- 
pear  to  Conflantmople  fome  what  of  Old  Rome  i an  Idea 
of  the  ancient  Splendor  of  that  proud  Republick  af- 
ter all  his  eminent  Services,  this  great  Perfon  is  aban- 
doned to  Envy:  A Sulpicion  ill  grounded,  deltroys  thc^ ^ 
Value  of  fo  many  Services  ; and  afimple  Jealoufy  of  State,  ur 
wipes  them  out  of  the  Memory  of  his  Prince  : but  he/.  c.6.  §.  2. 
refts  not  there,  for  the  Demeanour  had  been  too  gentle.  And  in  that 
if  Cruelty  had  noc  been  added  to  Ingratitude  ; they  *holJ- 
deprive  him  of  all  his  Honours,  they  rob  him  of  all  his  |rJcitude 
Fortune,  they  take  from  him  the  Ufe  of  the  Day  and  that  hath 
Light,  they  put  out  his  Eyes,  and  reduce  him  to  the  Com-  been  ftewa 
pany  of  Rogues,  and  the  miferablc  Beltfarius  demands  a I’nntes  to 
Charity,  even  that  Bdtfartus  the  chiefeft  General  of  his  and*NoWeC 
Age,  and  the  greatejt  Ornament  of  the  Empire , W ho  after  Generals  and 
fo  many  Victories  and  Conquefts,  accompanied  with  fo  Commanders, 
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latiy  cnume*  high  and  clear  aVertuc,  and  in  the  midft  of  Chriften- 
rated.  w as  reduc'd  to  fo  abjeft  and  low  a Mifery. 

Nor  was  this  cruel  and  hafly  reckoning  of  Jufliman  let 
Hip  without  a cruel  Payment  ; for  Narcetry  who  was  as 
well  a Succeflor  in  Merit  as  in  Authority  to  Behfarius , 
hiving  notice  of  a difdain,  conceived  likewile  agailfiW 
him  upon  a Angle  Complaint,  rcfolved  not  to  expofe 
himfelf  as  a Sacrifice  to  their  Malice ; and  therefore 
thinking  it  better  to  (hake  off  the  yoke,  than  ftay  to  be 
opprefled,  foon  fpoiled  the  Affairs  of  Jujlmian,  for  the 
Gorh<  revolted,  and  Fortune  would  not  forbear  to  be  of 
the  Party  which  'Narcete  followed,  nor  to  find  the  Barba- 
rian where  fo  brave  a Captain  was  ingaged.  Therefore 
not  one  or  many  Faults  arc  to  be  liftened  too  againfl: 
Commanders,  but  patiently  heard  and  redrefled,  not  to 
difgrace  or  lofe  them  ; for  fuch  having  committed  a 
Fault,  yet  being  admonifhed  by  love,  may  endeavour 
by  future  Services  to  make  recompcnce  by  fome  noble 
Exploit;  but  difgraced,  become  Inltruments often  of 
Danger  and  Ruin  to  their  Superiours. 

IV.  Soldiers  and  Mariner’s  Faults  are  either  proper 
to  themfelves,  or  common  with  others. 

Thofe  are  common  with  others  which  other  Men  fall 
into,  and  are  corrc&ed  with  like  ordinary  Proceeding 
as  other  Crimes  of  like  Nature,  as  Man-flaughter,  Theft, 
Adultery,  and  fuch  like. 

Thofe  are  proper  which  do  purely  appertain  to  the 
Naval  Military  part,  and  ate  punifhed  by  fome  unufual  or 
extraordinary  Punifhment : As  are  theft;  ;Not  to  appear 
§.  De  rc  midt  ,zx.xht  over  mufters  or  calling  over  the  Ship,  to  ferveun- 
Vecaftrnfipe-  ^ jjim  0Ugjlt;  n0t  to  ferve,  to  vage  or  wander  long 
tonuti’i**  on  Ship  board,  altho  he  return  of  his  own  accord, 
c.  de  erogitio- to  forfike  his  Fleet.  Squadron,  Ship,  Captain,  Comman- 
ne  miHuru  tn-  der,  or  Officer,  to  leave  his  ftandingto  flyover  to  the 
vonx&c.Je  Enemy,  to  betray  the  Fleet,  Squadron,  orShip,  to  be 
vtfl. miUuri.  ^{obedient  to  his  fuperiour  Officers,  to  lofe  or  fell  his 
Arms,  or  to  fteal  another  Man’s,  to  be  negligent  in  his 
Officer’s  Command,  or  in  his  Watch,  to  make  a Mutiny, 
to  flyfirftout  of  the  Eattel,  and  the  like,  which  are 
very  frequently  fet  forth  in  the  Titles  of  the  Dt^ejl  and 
Cude  of  Military  Affiiirs,  and  other  like  Titles  which 
accompany  them. 
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Arrian,  who  wrote  die  Life  of  Alexander  the  Great, 
obferves.  Every  thing  is  counted  an  Offence  in  a Soldier, 
lubtcb  is  done  contrary  to  the  common  Difftphne , as  to  be  neg- 
lectful, ftubborn,  and  flothful. 

V.  The  Punilhment  wherewith  Soldiers  and  Mariners 
corrected,  are  thofc  corporal  Punifliments,  or  a pe- 
cuniary Mulct  or  injunction  of  fonie  Service  to  be  done, 
or  a motion  and  removing  out  of  their  Places, and  fend- 
ing them  away  with  fhame. 

By  capital  Punilhment  is  underftood  for  the  moil 
part  Death,  or  at  lealt  beating  with  Cut  with  Ni>ie  huh, 
as  they  commonly  term  it,  Ducking,  IVooden-Horft,  Gaunt- 
let, andfuch  like,  unlefs  happily  it  be  pardoned,  either 
for  the  unskilfulnefs  of  the  Mariner  or  Soldier,  or  the 
Mutiny  of  the  Crew  or  Company,  being  thereto  drawn 
by  Wine,  Wantonnefs,  or  for  the  Commiferation  or 
Pity  of  the  Wife  and  Children  of  the  Party  offending ; 
all  which  is  left  to  the  Difcrction  of  the  Lord  Admiral, 
and  others  the  Supream  Commanders  or  Captains. 

VI.  It  is  necefiary  that  in  Armies  and  fleets,  all 
manner  of  Impiety  fliould  be  prohibited , efpecially 
that  of  Swearing  and  Curfing  ; for  fuch  Sins  are  lo 
foolifh,  that  they  unawares  trip  Men  into  Damnati- 
on, rendring  Men  worfe  than  Bealls,  by  how  much 
the  more  they  court  that  Vanity  of  Sin,  without 
any  of  the  appendant  Allurements  which  ocher  vici- 
ous Actions  areaccompanied  with,  the  fame  in  the  end 
teaching  Men  to  difavow  G O D in  their  difeourfe  and 
aftions,  by  their  intemperate  and  inconliderate  invoking 
him  in  their  Oaths,  flgaintt  fuel;  as  alfo  again  ft  tljofc  1 3 Car.  rap. 
tt>at  tball  gibe  ttjcmfclbrs  up  to  Curling,  Crecratior.s,  2- 
IDrunkennefs,  tBnclcamufs,  02  cftjcr  fcanoalous 

ons  in  ^Derogation  of  <©oo’s  Honour.  ano  cojjitpfioii 
of  goon  fanners ; jfmrs  ano  3fmp:ifonment,  0?  fuel) 
otfjer  punilhment  ma^  be  inflicteh  on  tljcm  bv?  a Court 
SjDarfljal,  which  is  now  reduced  to  the  Forfeiture  of  one  CV 
day’s  Pay  *,  but  for  Drunkennefs,  the  lame  extends  not  c!m. 

to  Commanders,  or  other  Commillion  and  Warrant  O IS  Duneofr^  , 
cers,  for  they  upon  Conviction  before  the  Admiral,  (hall  166;. 
be  rendred  uncapable  of  their  Command. 

And  a Lyar  convicted  on  Ship-board,  flu  11  be  hoifted 
upon  the  main  Stay  with  four  Braces,  having  a Broom  Atic.  1. 
and  Shovel  tied  to  his  Back,  where  hs  Hull  continue  an 
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Hour,  every  Man  crying,  A Lyar , a Lyar,  and  a Week 
following,he  fhall  dean  the  Ships  Head  and  Sides  with- 
JhU.  3.  out  board,  according  to  the  ancient  practice  of  the  Na- 
vy 3 if  he  receives  greater  Wages  than  for  an  able 
Sea-man,  then  half  a day's  Pay. 

/’ 2’/  3'  VII.  By  the  Laws  of  Naticm,  Spits  may  be  lent  to  S^- 
Con'i de  i icf-vey  t)ie  Enemy's  f°ice>  fleet,  Station,  or  Squadron,  and 
TiifpMt  make  difeovery  of  whatfoever  may  give  advantage  to  the 
Perfons  fending  : So  Mo/wand  JeJhua  did  into  the  Holy 
Land.  On  the  other  hand  being  deprehended,  they  are 
to  be  put  to  death,  as  Appian  faith.  But  whether  it  be 
lawful  to  make  Spies  of  the  Subjefts  of  that  Prince  with 
whom  theWar  is  begun,  hath  beenfome  doubt : It  is  not 
lawful  for  a Subjeft  to  kill  his  King  nor  to  yield  up  his 
Ships  of  War  without  publick  Council,  nortofpoil  his 
fellow  Citizens,  to  thefe  things  it  is  not  lawful  to  tempt 
a Subject  that  remains  fuch  3 nor  may  any  reply,  That  to 
him  who  impellcth  fuch  a Man  to  a wicked  Ad,  that  Aft, 
as  namely  the  betraying  ofhis  Enemy,  is  lawful ; no  bo- 
dy doubts,  he  may  indeed  do  it,  butnot  in  that  manner  * 
but  yet  if  a Subjeft  will  voluntarily  defert  his  Prince  and 
Country,  *.  e.  fo  enter  into  a Correfpondency  with  the 
Enemy  of  it,  without  any  impulfe  but  his  own  covetous 
, trmsue  or  revengeful  Mind,  Purely  it  cannot  be  unlawful  for  the 
a(q!rc.' ocher  to  receive  him.  IVe  receive  a Fugitive  by  the  Lavs 
rum  Pom.-  of  War,  faith  Celfus,  that  is,  it  is  not  againft  the  Law  of 
* As  was  in  War  to  admit  fuch,  even  a Traitor,  who  having  deferred 
thePeace  wUhf&,  Enemy's  part,  ekitetb  ours ; however  fuch  Perfons  ought 
not  to  he  rendered,  unlefs  exprefly  ftipulated  *,  but 
Amiocbm,'  Po-  ought to  be  pardoned.  lip  tl>e  Hatos  of  England,  if 
fjbiuun  ereerpt.  anp  iDfficci",  folder  dj  Scanner,  in  actual  &rrbuc  anu 
3 f in  tty  Pap  in  tys  ^ajettps  iflcet,  0?  anp  other  perfon 

I'atea.ica  ln  tl)t  famc>  0)311  eltoe’  01  entertain  anp  3ntelli- 
irn  decet.  ‘ Bence  to  oj  totth  anp  King,  pjinte  o?  &tatr,  being  <£* 
nemp  to^  anp  perfon  in  Rebellion  agatnft  l jib  spajeftp, 
fjts  Petrs  anb  ^ucceffoas,  twfljout  Heabe  oj  2utho?itp 
2-csp.  g.Ar-  from  the  King,  aomiral,  dire  aomiral,  o?  Dfftcrra  irr 
w *•  Chief  of  anp  aquaajon,  tljep  are  to  Tuffcr  Death.  Now 
the  bare  receipt  of  a Letter  or  Meflige  from  an  Enemy, 
will  not  make  a Man  fubjeft  to  the  Penalty  of  this  Ar- 
ticle r and  therefore  the  fubfequent  Article  explains  the 
precedent,  in  which  it  is  provided,  if  aqp  inferi# 
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one  Officer,  Spa  titter,  o?  $>olDicr,  Hall  rcrcibc  attp 
letter  oj  speffage  front  an?  i&ing,  jFojeigit  puttee , 

&tatc,  0;  potentate,  being  an  Cnemy,  o;  on  tijetr  be# 
jtaif ; and  if  fuch  perfon  Dotfr  not  reheat  ttje  fame  tuitfj- 
in  SCinelhe  pours,  bating  opportunity  fo  to  oo,  ano  ac# 
jpaint  ttje  Superior  CetnmanOer  toitf)  it,  fuel)  perton  , . 
is  to  fufftt  SDeatl) ; fo  likewife,  if  fuel)  Superior  £ffi>"rUf‘ 4' 
ter  oj  Spanner  being  acquaintco  ttjereujitfj  by  an  inferior 
£>ffuer,  (partner,  or  ottjer,  or  fuel)  Superior  Officer, 
Cotnntanbcc  or  Mariner,  in  \}ie  olrn  perfon,  receiving 
a letter  or  speffage  from  any  fuel)  (enemy  or  Hebei,  ant) 

Hall  not  in  eonhenient  time  reheat  ttje  fame  to  ttje  Sin* 
iniral,  5aice#3hmiral  or  Commanher  of  ttje  £>quat>ron,  t»c 
Hall  fuffer  ttje  like  pain  of  EDcatl),  or  fuel)  puiuHmcnt 
as  a Court  sparfljal  Hall  inflict.  Now  Spies  are  put  to 
Death  fometimes  juftly  by  thofe  that  manifeftly  have  a 
juft  caufe  of  Warring,  by  others  by  that  licence  which  the 
Law  of  War  granteth;  nor  ought  any  Perfon  to  be  mo- 
ved with  this,  that  fuch  being  taken,  are  punilhed  with 
Death;  for  that  proceeds  not  from  their  having  offended 
againft  the  Law  of  Nations,  but  from  this,  that  by  the  Ad  L't.Cor*. 
fame  Law  every  thingis  lawful  againft  an  Enemy : And  stank  pun, 
every  one,  as  it  is  for  his  own  Profit,  determineth  either 
more  rigoroufly  or  gently : But  that  Spies  are  both  law-7*4*-"* 11  1* 

ful  and  practicable,  there  is  no  Queftion ; for  at  this  day 
by  the  general  Inftruftions  of  Fleets,  there  are  always 
out  of  each  Squadron  fome  Frigats  or  Ships  appointed  to 
make  difeovery  of  the  Enemy;  and  upon  fight  to  make 
Sail,  and  to  Hand  with  them,  in  order  to  take  cognizance 
of  their  Force,  as  well  Ships  of  War  as  Fire-Ships,  and  in 
what  pofture  they  lay ; which  being  done,  thofi  detesting 
F agate  are  to  (peak  together, and  to  conclude  on  the  Report  the j 
are  to  give,  which  done,  they  return  to  their  re fptSsve  Squa- 
drons; fuch  Ships  in  fuch  Service  are  not  obliged  to  fight, 
efpecially  if  the  Enemies  Force  exceed . them  in  num- 
ber, or  unlefs  they  fhall  have  an  apparent  Advan- 
tage. * 

VIII.  Again,  it  is  not  lawful  for  any,  be  he  Friend  or  Bdr(°\  u&'\ 
Neuter,  to  relive  an  Enemy,  much  lefsfora  Soldier  or  ^ 
Mariner  in  pay;  to  J apply  him  that  con/pires  the  deduction  )jSm 
of  my  Country , ts  a liberality  not  to  be  allowed  of : he  is  to 

be  accounted  an  Enemy  that  Supplies  the  Enemy  with  Pmop.Gotk  ‘ , 
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Neceffaries  for  the  War ; and  therefore  by  the  Laws  of 
St st.  1 1 Car  i.  War  is  fo  to  be  e (teemed ; and  by  the  Laws  of  England, 
mv  prtfan  tit  ttje  iflect  reltcbe  an  Cnemp  o?  Hebei 
in  time  of  C&ar  iwth  2£onep,  victuals,  potooer,  at, 
arms,  ammunition,  oj  anp  other  ^applies  to&atfoeber, 
Dtrcctlp  oj.  tnDtrcctlp,  tie  (ball  ftiffer  BDcath- 
Arth.  6.  ix.  S>tjtps  being  allaultrD  anD  taken  as  p?t$c,  all  tljc 
papers,  Charter-parties,  Bills  of  ilaoing,  pafs-poits, 
anc  ether  Writings  urtjatfoeber  that  thall  be  taken,  frijea 
o?  fauna  aboam,  are  to  be  Didp  pjcfetbeD,  anD  not  to?n  ot 
mace  atoap  ; but  the  betp  (©jiginals  are  to  be  frnt  up 
entirelp  anD  toitljout  fratiD  to  the  Court  of  {gomiraltp, 
cj  to  ttjo  commanber  appointcb  foj  that  putpofe,  in 
ojcer  to  the  Conbrmnation  of  the  p2tjcJ  upon  pain  of  the 
Captojs  loftng  their  &hare  in  t|e  Peije,  anD  alfo  fubjett 
to  fuch  other  puntfljmcnt  as  a Court  sparfljal  thall  think 
fit. 

X.  The  Right  of  takingof  Spoil  was  approved  ofGod, 
within  thofc  natural  Bounds  which  have  been  already 
mentioned,  as  is  further  evinced  by  the  Appointment  of 
God  in  his  Law  concerning  the  Acquifition  of  Empire 
Deut.  io.  14.  over  the  conquered,  after  refufal  ot  Peace,  M the  [pod 
thereof  [halt  thou  take  unto  thy  [elf,  and  thou  J halt  eat  the  jpoil 
of  thine  Enemies,  which  the  LORD  thy  GOD  hath  given 
thee.  Hence  it  is,  that  things  taken  from  the  Enemy, 
prefently  become  theirs  that  take  them  by  the  Law  of 
Nations,  and  fuch  Acquilition  is  called  Natural,  for  not 
Leg.Ktt.§.u!t.zny  caufe,  but  the  naked  fa  ft  is  confidcred  ; And  thence 
Ac  D.  acq.  rer.  a Right  arifeth ; for  as  the  Dominion  of  things  began 
Pom.  tit.  de  from  Natural  Polleffion,  and  fome  print  of  the  fame  re* 
ter.  dom.  mains  in  the  things  taken  in  the  Land,  the  Sea,  and  the 

C11*  tmie  Air,  fo  likewife  of  things  taken  in  War;  all  which  in- 

ftafiti  ejjent  ftantly  become  theirs  that  firft  become  Captors : and  from 
& piru  belli  tj,e  £neniy  are  judged  to  be  taken  away  thofe  things  alfo 
tmdaf”  mlt'  wbich  are  taken  away  from  the  Subjefts  of  the  Enemy. 

But  though  this  gives  a Right  to  the  Captors,  yet  th3t 
rcuft  be  underftood  to  the  Sovereign,  or  to  the  State  that 
imployed  them,  and  not  to  themfelves ; but  if  they  have 
any  (hare  of  the  Prize,  the  fame  proceeds  by  the  conde- 
feenfion  or  grant  of  the  Sovereign,  which  may  be  en- 
larged or  abridged  as  occalion  ferves ; and  therefore  by 
Artie.  7.  the  Laws  of  England,  Ships  of  War  having  taken  a Prize, 

the 
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the  Goods  and  all  manner  of  Lading  is  to  be  preferred , till  Ad- 
judication (hall pa fs • but  that  is  to  be  underftood,  Where 
the  Ship  voluntarily  yields:  but  Ships  whom  they  (hall 
aflault,  and  take  in  fight  as  Prize,  the  pillage  of  all  man- 
ner of  Goods  and  Merchandizes  (other  than  Arms,  Am- 
igpiition,  Tackle,  Furnitures,  or  Stores  of  fuch  Ships)  as 
ihall  be  found  by  the  Captors,  upon  or  above  the  G««-D^/[-B..the(1or,ti_ 
of  the  Ship,  become  theirs  ; but  this  is  to  be  underftood  0n  ofhss  A3> 
where  fuch  Prize  may  lawfully  be  pofTeft;  for  there  arej#. 
times  when  fuch  are  not  to  be  meddled  with  •,  and  there- 
fore it  is  3gainft  the  Rules  of  War  in  Fight, if  fomc  of  the 
Enemies  Ships  are  there  difabled  \ yet  thofe  Ships  that 
did  fo  difable  them,  if  they  are  in  a condition  to  purfue 
the  Enemy,  cannot  during  the  Fight  take,  poflefs,  or 
burn  fuch  difabled  Ships,  and  the  reafon  is,  left  bj  Jo  do-  Artie.  8. 
tng  fome  more  important  Jervice  be  lojt , but  they  are  to  waic 
for  fuch  Booty,  till  the  Flag-Officers  Ihall  give  command 
for  the  fame. 

Vluzzali,  King  of  Algier,  in  the  famous  Battel  of  Le- 
panto , having  behav’d  himfelf  very  valiantly  there  againft 
the  Cbrijhaniy  fo  that  he  deftroyed  feveral  of  their  Gallics, 
and  others,  he  took  amongft  the  reft  the  Gallies  of  Pietrt, 

Bua  of  Corfa,  and  of  the  Prior  of  Adtjfina,  and  Ludovico  Ts~- 

pico  of  Trabu,  Benedeto  SoranzA,  the  which  he  towed 

after  him  before  the  Battel  was  compleated ; but  that 

getting  proved  the  lofs  bothof  the  one  and  of  the  other  ; 

tor  the  Turks  out  of  Covetoufnefs  of  the  Plunder,  or  Hift.  ndpubj. 

otherwife  thronging  into  them,  occa honed  their  taking 

fire,  in  which  the  Victors  in  thofe  Flames  become  Vittimi ,I2S‘ 

and  after  followed  the  total  Rout  of  the  Ottoman  Power. 

XI.  It  is  almoft  impoffible,  but  that  in  Ships  of  War, 
which  in  thefe  days  carry  fo  confiderable  a force  of  men, 
there  will  be  fome  amongft  them  that  have  Head  of  kna- 
very, and  Fingers  of  Lime  Twigs,  not  fearing  to  fteal 
that  from  their  Prince  which  is  applicable  only  for  the 
Good  of  their  Country  fuch  fort  of  Nigbt-wolves  when 
caught,  are  to  be  feverely  puniffied}  and  therefore  to 
Ural  o?  take  atoapang  Cables,  Antljojs,  ©ails,  oj  anp 
of  tlje  jfnrmtuce,  oj  anp  of  tfje  potoocc  02  Arm s,  Artie.  8. 

02  Ammunition  of  t^e  £>ljip,  fubjtcts  tljc  iDffcnocr  to 
tbe  pains  of  SDeatlj,  or  to  fuel)  otfjcr  puntlbmrnt  as  the 
duality  of  ttjc  ©ffente  ffiall  be  found  bg  a Court- spar* 
fljal  to  beferbe.  XIL 
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/rtic.  9.  XII.  By  the  Ninth  Article,  Foreign  Ships  or  Veffels  token 
as  Priz  e,  -without  fighting,  none  of  the  Captains,  Mafiers,  or 
Crcefus  petCwi-  Mariner t being  Foreigners , fhall  be  gripp'd  of  their  Cioatbs, 
tiTgiveup  *Ly-  ^ tn  avy  for!  heauv,  pillaged,  or  evil  intreated ; and  the  Per- 
ditto  be  pilla-  fons  f°  offending  being  obliged  to  render  double  Damage : This 

ged  by  his  Law  moll  exprelly  doth  not  extend  to  thofe  that  oil- 
men,tells  him,  nat;ejy  fhall  maintain  a Fight;  for  mofl:  certain,  by  the 
i°h  "von  ret  ' Law  Arms,  if  the  Ship  be  boarded  and  taken,  there 
mos  Hripks , remains  no  reftridion  but  that  of  Charity ; and  if  a Ship 
1 libit  enim  ad  fliall  perfift  in  the  Engagement,  even  till  thelafl,  and  then 
me  jam  ifla  ad - yield  to  mercy,  there  hath  been  fbme  doubt,  * whether 
TmtTt'ih ,uf*  Quarter  ought  to  be  given  to  fuch ; (for  they  may  igno- 
demMerod!iib.rini^  maintain  with'conragea  bad  caufe)  but  in  Captives 
1.  ' and  thofe  that  yield  or  defire  to  yield,  there  is  no  danger. 

• vuhr.ieju-  Now  that  fuch  may  be  juflly  killed,  there  muft  be  fome 
TJ  BfPi>  ”•  4; ’antecedent  Crime,  and  that  fuch  a one  as  an  equal  Judge 
d tffc.ie  ?«-  WOuld  think  worthy  of  Death ; and  fo  we  fee  great  feve- 
ris  fj.Hi  1 g.  i ity  Ihewed  to  the  Captives  and  thofe  that  have  yielded, 
roraxtu;  or  their  yielding  on  condition  of  Life  not  accepted,  if 
Princes  in-  afrcr  they  were  convinced  of  the  Injuftice  of  the  War, 
batneitherdo  ^ ^ nevertheless  perfifled  with  Hatred  orCruelty,  if 
the  Gods  hearty  had  blotted  their  Enemies  Name  with  unfufferable 
the  prayers  of  difgraces,  if  they  had  violated  their  Faith  or  any  Right  of 
fuppiiancs,ex-  Nations,  as  of  Ambaffadors,  if  they  were  Fugitives : But 
iuiT lhey  **  lhe  Law  of  Nature  admits  not  Taliation,  except  againft 
The seracufi- the  very  individual  Perfon  that  hath  offended;  nor  doth 
ms  were  accu-,it  fuffice  that  the  Enemies  are  by  a fidion  conceived  to 
fed  for  that  be  as  it  were  one  Body ; tho’  otherwife  by  the  Laws  of 
Nations,  and  by  the  Laws  of  Arms,  and  at  this  day 
pradifed,  in  all  Fights,  the  fmall  Frigates,  Ketches,  and 
Smacks  are  to  obferve  and  take  notice  of  the  Enemies  - 
Fire-lhips,  and  to  watch  their  Motion,  and  to  do  their 
belt  to  cut  off  their  Boats,  and  generally  the  per fons  found 
Sr.r- are  t0  be  pa*  t0  death , if  taken,  and  the  Vejfel , if  not  • 
tirchjimonjfy  taken,  defrayed ; and  the  reafon  why  the  extremity  ofWar 
Dion.  ’ is  ufed  to  fuch,  is  that  by  how  much  the  Mifchief  is  the 
greater  by  the  Ad  of  fuch  Men,  if  executed,  by  fo  much 
the  Punifhment  is  aggravated,  if  taken,  and  Quarter  de- 
nied them  by  the  Law  ofWar. 


they  flew  the 
Wives  and 
Children  of 
Dye  etas,  be- 
caufe  fJjcetus 
had  fuin  the 
Sifter  and  Son 
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XIII.  Eveiy  Captain  or  Commander  upon  fgnal  or  order  of  In  England 
Battel,  or  vie-W)  or  fight  of  any  Ships  of  the  Enemy)  Pirate , whenthe  *&- 
or  Rebel)  or  likhhood  of  Engagement)  are  to  put  all  things  theVan 
in  the  Ship  in  fit  Pojhtrefor  a Fight)  as  the  breaking  down  the  of  tne  Fleet  to 
Cahms,  clearing  of  the  Ships  of  all  things  that  may  impede  fie  tack  firft,  the 
Solffjerun  the  preferring  the  Ship  and  tbemfelves , and  enda-  Admiral  did 
ranging  the  Enemy,  and  every  fuch  Commander  or  Captain  are  th^  u- 

in  then-  own  Perfons , and  according  to  their  Place,  to  hearten  ni0n  Flag  at 
and  entourage  the  inferiour  Officers  and  Common  Men  to  fight  che  ftaff  on 
vahamly'and  couragiouflyf  and  not  to  behave  tbemfelves  faintly  the  fore-top- 
under  the  Difgrace  of  being  caflvercd)  and  if  he  or  they  yield 
to  the  Enemy , Pirate  or  Rebel,  or  cry  for  quarter , he  or  they  when  the  Red 
fo  doing , [hall  fuffer  the  pains  of  Death , or  fuch  other  Puntjh-  Flag  was  not 
ment  as  the  Offence  [hall  deferve.  Now,  though  Soldiers  abroad.)  But 
or  Mariners  have  obliged  themfelves  faithfully  to  ferve pi^ adbeen 
in  the  Expedition  or  Navy  ; yet  that  is  to  be  underilood  abroad,  then 
no  further  than  his  or  their  power  to  do  their  utmoft  in  the  fore-top 
his  or  their  Quality  \ for  though  the  Obligation  for  the  fail  was  to  be 
Service  be  taken  in  the  ftri&eft  Terms  of  undergoing  |?we^ta 
death  and  danger ; yet  it  is  to  be  underftood  always  con-  ^on-Fiag  w as* 
ditionally  as  molt  Promifcs  are,  viz.  if  the  a&ion  or  paf-  to  be  fpread 
fion  may  be  for  that  Fleet  or  Prince’s  advantage,  and  from  the  Cap 
therefore  if  the  Fleet  or  Squadron  is  beaten  and  the  Ships  of  tl*f  f°re* 
are  difabled,  and  left  fcarce  without  any  to  defend  them,d°pw^Jards> 
now  the  Soldiers  or  *Mariner$  remaining  can  do  no  more  when  the " 
for  their  Prince  than  die,  which  indeed  is  to  do  nothing  Reer  of  the 
at  all,  but  to  ceafe  for  ever  from  doing  any  thing  either  Fle?t£  a,f t0 
for  him  or  themfelves  ^ in  thofe  ftraits  therefore  it  is  not  union-Fias* 
repugnant  to  their  Oath  called  Sacramentum  Milttare , to  was  put  3f 
ask  quarter  or  to  ftrike,  and  having  beg’d  a nfcw  Life  and  broad  on  the 
taken  it,  they  are  bound  in  a new  andjuil  Obligation  of  Fiag-ftaff  of 
Fidelity  to  thofe  whom  they  were  bound  to  kill  few  hours 

upon  which 

two  Signals  the  Flag-Ships  were  to  continue  the  fame  Signals  on  theit  Ships,  till  the 
fame  was  anfwered:  when  the  ABninl  would  have  all  the  Ships  to  fall  into  the 
Order  of  Battel  p re  fen  bed  at  the  Council  of  War,  the  Union-Hag  was  put  on  the 
Mizon  Peek  of  the  Admirals  Ship,  upon  fight  of  which  the  Admirals  of  the  other 
Squadrons  were  to  anfwer  it  by  doing  the  like  Signal w hen  the  Admiral  would  have 
the  other  Squadrons  to  make  more  fail,  though  himfelf  (horten  fail,  a white  Eniign 
was  put  on  the  Enfign  ftaff  ot  the  Admiral's  Ships  lnlfruflions  firft  of  May,  1 66i 
but  yet  fignals  may  be  altered  or  changed  as  often  as  it  (hall  pleale  the  Admiral  to 
think  the  fame  neceffary  an  d convenienr.  * Artie,  jo. 

•Lip/ius  de  Mil.  Rom.  I.  2 dial.  6,  d 4,  And  Polybius  exprclTeth  the  Gath  thus.Off- 
ttmperasurm  fum,&  faHurus quicquid  mttidabitur  ab  lmperatoribu)  p<?Wvircs  : and  fuch, 
by*  he,"  were  termed  Millies  per  Sacramentum.  before 
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before;  neither  can  the  Prince  or  General  expect  by  vir- 
tue of  their  former  Obligation  to  him,  they  Ihould  kill 
any  in  the  place  were  the  quarter  was  given  : However, 
this  Fidelity  hath  not  its  inception  from  the  time  of  ta- 
king quarter;  but  when  the  Battel  is  over,  and  that  time 
which  is  termed  cold  blood  ; for  without  all  controv^rfie, 
if  a Ship  be  boarded,  and  Quarter  is  given,  yet  if  wlc 
tiie  Fight  lafts,  the  Perfons  Captives  can  by  any  poflibi- 
lity  recover  their  Liberty  and  Ship,  they  may  by  the 
♦Sir  Thomas  Law  of  Arms,  juflly  acquire  the  fame  * 

Chicb'cy  did  fo 

aboard  the  Kjthcrlne  in  bello,  Jnw  1 666.  inter  Carolm- Secundum  IS  Celfoitf  Frapo- 
tentes  Dominos  Criines  Goiertles  Fuderati  Bclgii. 


And  fince  Impunity  is  granted  to  fuch  unfortunate 
Dcfcrters,  yet  it  mult  be  apparently  evident  and  fully 
proved,that  they  were  reduced  into  a Condition  beyond 
■all  hope  in  the  Battel : and  therefore  the  Foot  that  for- 
fook  the  Unfortunate  Pompey  before  the  Field  was  loll, were 
juflly  condemned  for  the  breach  of  the  Roman  Difcipline 
and  Law  of  Arms : and  therefore  the  Article  hath  not 
pofitively  declared  Death  only,  but  added,  or  fuch  other 
Punifhment  as  the  Offence  lhall  deferve,  which  Provifi- 
on  leaves  the  Aftion  to  be  judged  and  punifhed  by  a 
Council  cf  War,  who  know  bell  what’s  to  be  done  in  Cafes 
of  that  nature  ■>  however,  a baft  or  cowardly  yielding , or 
crying  quarter,  is  to  be  punifhed  with  Death,  and  that  without 


Xetiopb.  Cyr. 
Fluureb.  Qu. 
Mom.  39.  C? 
Marcell. 
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XIV,  The  obeying  of  Orders  hath  in  all  Ages  been  in 
mighty  efleenr.  Chiylantus,  one  of  Cyrus's  Soldiers,  being 
upon  his  Enemy,  withdrew  his  Sword,  hearing  a Retreat 
founded;  but  this  comes  not  from  the  external  Laws  of 
Nations ; for  as  it  is  lawful  to  feize  on  the  Enemy’s  Goods, 
fo  likewife  to  kill  the  Enemy,  for  by  that  Law  the  Ene- 
mies are  of  no  account  ; <jput  fuch  Obedience  proceeds 
from  the  Military  Difcipline  of  fcveral  Nations.  By  the 
Romans  it  was  a Law  noted  by  Modeftmus , That  whom- 
ever obeyed  not  his  Orders,fhould  be  punifhed  with  death, 
thongh  the  matter  fucceeded  well : Now  he  alfo  was  fup- 
pofednot  to  have  obeyed,  who  out  of  Order  without 
the  Command  of  the  General entred  into  any  Fight.  For 
if  fuch  liberty  were  lawful,  either  Stations  would  bede- 

ferted  j 
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- ferted,  or  (licence  proceeding)  the  Army,  Flect,or  Squs- 
efron  would  be  engaged  in  unadvifed  Battels,  which  by  all 
Pecans  is  to  be  avoided.  M.  Capello,  a V tnettan  Gen  tie- The  Order  of 
man  of  an  ancient  Extra&ion,  having  the  Charge  of  the  Battel  is  to  be 
guarding  cf  the  Venetian  Gulfb*,  met  with  the  BarbaryPIc^c{V(,i>3nl 
..Fleet,  whom  he  fo  aflaulted,  that  he  burnt  and  took  di-t'£ „ 
t*?rs  of  them  ; amongft  the  reft  the  Admiral  Galley  rf  Algiers favour  to 
fa  Veflel  of  valt  bignefs)  which  he  brought  with  him  a- keep  in  one 
, jpray,  and  Ihe  remains  at  this  day  a Trophy  in  the  Arftnal  e/,ine  as  roach 
Venice  •,  the  Service,  although  Noble  and  Honourable,*?^' 

,,gnd  fuch  as  brought  renown  to  the  Republick,  yetinre-],jVggbeac^ 
.gard  it  was  an  Aftion  exceeding  his  Commiflion,  he  was  fome  of  the 
adjudged  to  punilhment : (but  his  great  Merit  and  Alliance  Enemy,  yet 
prefer ved  his  Life)  fuch  an  exa&  Obedience  that  5^»rn  rnu^they  ro^ 
expedis  to  be  paid  to  her  Orders,  be  the  Succefs  never  ^<>  n umber,  be- 
glorious.  And  by  the  Eleventh  Article-f-,Cbcry  Captain,  fore  the  main 
Commander,  auo  othrr  sDfffuer  teaman  oj  j&otoicr  ofof the  Enemy 
anp  /Frigate,  o*  taeGel  of  Mar, arc  Culp  to  olfttbt be  bea^n  or 
,t$z  Commands  of  the  Admiral  oj  other  hits  Superior,  o;  ^"htthw  in 
Commander  of  an?  Squadron,  as  luril  fo;  fljt  affault  chafing, chafe 
itg  ant)  fetting  upon  anp  /Fleet,  Squadron,  or  fehipts  of  beyond  fight 
the  dump,  pirate  or  Jtebcls,  or  joining  liSattel  mithyf^he  n.ag» 
them,  or  mahing  Defence  agatntt  them,  as  aU  other  the 
Commands  of  the  Admiral  or  other  hi*  Superior  Com*shiPs  are  to 
•manDcr,  the  difobeying  of  which  fubje&s  him  to  the  return  co  the 
pains  of  Death,or  fuch  other  Punilhment  as  the  Quality  Flag-.  Mr. 27. 
or  Negleft  of  bis  Offence  lhall  defer ve.  ^’66”  tAaJ  u 

M . . * Hiftory  of 

the  Republick  of  Venice, fid.  170, 171.  n. 

XV.  Again,  Cberp  Captain  ant)  aU  other  £)fficers,^wr-  ,2. 
Mariners  and  Soldiers  of  ederp  ^>hip,  frigate,  oj  Clef* 
felof  Mar,  thall  not  in  time  of  anp  /right  0?  engagement 
Intthdjato  0?  keep  back;  bnt  on  the  other  hand,  ttjep  are 
to  come  into  the  JBattel,  and  engage,  and  do  their  ntmoft 
sndeadonr  to  take,  tire,  kill,  and  endamage  the  Cnemp, 
pirate  or  Hebei,  and  affitt  and  reliedc  all  other  his  Con* 
federate  &%ip8 and  if  thep  ftjnll  probe  Cotoaros,  fijep 
are  to  be  dealt  toitb  as  Cotoatds  ought  bp  the  Slain  of 
Arms,  tnhich  i*  to  taffer  SDeatlj:  But  circumilanccs  of 
things  may  make  alteration  of  Matters,  therefore  there 
is  added  other  punilhment,  as  the  circumftancc  of  the 

Offence 
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Oflence  (hall  dcfervc,  or  a Court  Marjhall  think  fit.  By  the 
word  Captain  the  General  or  Admiral  is  not  included,  but 
all  Flag;- Officers  and  others  under  them,  are  within  ffle 
I, i milhe  unm  purview  of  the  Statute  by  the  denomination  of  the  word 
firs  eft, in  impe-  Captain,  &c.  and  the  Reafoa  wherefore  fuch  Comman- 
ratoreuniverfi-  <|crs  in  Chief  are  not  within  the  I<ni/,is,becaufe  the  Wea- 
shorn1**  l)0n  a General  ishis  Truncheon,  but  of  all  other  (31fr- 
rufih^iVmu'.  cers  is  the  Sword  ; a General  is  only  to  command,  and  the 
mverficivi-  reft  to  execute,  for  in  the  latter  is  the  danger  only  of  one 
tan.  Man's  life, but  in  the  firft  is  the  hazard  of  all;  therefore  by 

Cletrchtu  Cyra  tbe  Law  of  Arms  no  Generalov  Admiralin  Chief  ought  to 
dedit  confiftumj  eXp0fe  their  Perfori  to  apparent  Peril,  but  in  cafe  ora  ge- 
rlu  uJoffirrit  neral  Overthrow  and  raanifeft  Defeat.  Peter  Capponiffihe 
fed  injpeflorem  Famous  General  for  the  Florentines  befieging  Soiana-,  and 
fi  pugntgere-  encamping  on  the  River  Caftna  yfbeing  in  a Place  of  dan*- 
rer,pugmntem  gtT)  extrcamly  induftrious  about  planting  his  Battery, 
nirms'ni  effi-  was  ^ot  w't*1  a Harquebufs  immediately  upon  which  the 
Teret,  /T-Jod  Siege  was  raifed  ; yet  on  the  other  hand,  let  it  be  ex- 
quid  imni  it-  amined  where  any  famous  Battel  hath  been  obtained, 
repent,  o mves  an(j  the  fame  was  not  got,  not  only  by  the  Conduft,  but 
■ft likewile  by  the  fingleand  perfonal  Courage  of  the  Ge- 

tcret . Poiyb . neral. 

stra  Jib.  2.  There  are  fome  Offices  to  be  done,  even  to  them  from 
■fGuicciardMi.  whom  you  have  received  an  Injury;  for  Revenge  and  Pu- 
Apbor.  as,  nifiiment  mull  have  a meafure ; and  therefore  the  Ifiues 
Cicero  offic.  i.  of  the  Roman  IVars  were  either  mild  or  neceOary  : Now 
C7a.  ’ when  killing  is  juft  in  a juft:  War,  according  to  internal 
Juftice,  may  be  known  by  examining  the  Caufes  or  End  of 
Crotiut  de  et  t^le  War,  which  may  be  for  the  Confervation  of  Life  and 
Beni  sc  e2'„C  Members,  and  the  keeping  and  acquiring  of  things  ufe- 
1. 1. 1.  a.  §.  1.  ful  unto  Life ; now  in  the  aflaulting  of  Ships,  it  happens 
that  one  is  (lain  on  purpofeor  without  purpofe;  onpur- 
pofecan  no  man  be  (lain  juftly,  unlefs  either  for  juft:  pu- 
niftiment,  as  if  without  it  we  cannot  proteft  and  defend 
our  Life, Goods,  and  Country,  &c. That  fuch  Punilhment 
may  be  juft,  it  is  neceflary  that  he  who  is  (lain  have  of 
fended,  and  that  fo  much  as  may  be  avenged  with  the 
Mifericoriia  Pun*^ent  °f  Death  in  the  Sentence  of  an  equal  Judge. 
infortuuin  do  * Now  we  muft  note,  between  full  Injury  and  mere  Mis- 
betunat qui de-  fortune  often  intercedes  fome  mean,  which  is  as  it  were 
liber atifiien-  compofed  of  both,  fo  that  it  can  neither  be  called  the  Aft 
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of  one  knowing  and  willing,  noc  merely  the  aft  of  one  ir-f*h*>]ti 
Ignorant  or  unwilling.  cl^Th;  At"^ 

This  Diftinftioa  by  Themifiius  is  fully  illuftrated:  saving  out* of 

have  made  a difference  betwixt  an  Injury , a Fault , and  a Oemojibencs  f 
Misfortune  j although  you  neither  (iudy  Plato,  nor  reed  Ari-  VVemuftftietf 
fbtjtle,  yet  you  put  their  Dofirine  in  frehhee  \ for  you  have  10 

not  thought  them  worthy  of  equal  pumjhment , who  from  tht  |.ortu,,(,'  'not 
beginning  perfwaded  the  War, and  who  afterward  were  carried t heir  own 
With  the  Jtream , and  who  at  laft  jubmitted  to  him,  that  now  Deeds  have! 
feemed  to  have  the  hi ghefi  Power  $ the  fir jl  you  condemned , thefi}3^^ 
next  you  chaftifed , the  lafl  you  pitied.  Moll  certain,  to  C‘ 

Ipare  Captives  or  Prifoners  of  War,  is  a command  of 
Goodnefs  and  Equity } and  in  Hiltories  they  are  often 
commended,  who  when  too  great  a number  prove  bur- 
denfome  or  dangerous,  chofe  rather  to  let  them  all 
than  to  ftay  them,  or  detain  them,  though  for  Ranforas  jvenhrow  of 
as  in  the  laft  Ftemifh  Wars  with  England.  So  for  the  fameCar^e,  pro* 
caules  they  that  ftrike  or  yield  up  themfelves  are  notc,airtl'  i that 
to  be  flain,  (though  there  is  no  Provifion  made  by  Cove- 
naDt)  In  Towns  befieged  it  was  obferved  by  the  Romans,  peiybfjfidi 
before  the  Ram  had  fmitten  the  Wall ; Cat  far  * denoun-rjJiw  ami  ah 
ceth  to  the  Aduatici,  he  would  fave  their  City,  if  before  ti- 
the Ram  had  touched  the  Wall,  they  yielded  j which  Is  v,ic  Serfii!‘ 
ftill  in  ufe  in  weak  Places, before  the  great  Guns  are  fired  ‘Jen?*  U 

in  ftrong  Places, before  an  Aflaultis  made  upon  the  Walls  rtucy/ifi,  p 
•f ; ^nd  at  Sea,  by  firing  one  or  two  Guns,  or  hanging  *c*f*r  iib.  %. 
out  the  Bloody  Flag,  according  as  the  Inftruftions  are ; dcbetloGAiUh 
however  till  there  be  an  abfolute  yielding  or  quarter  cry-  .'f  & 

ed,  by  the  Law  of  Arms,  as  well  as  the  abovementioned  ^en  b-y 
Article,  every  Commander  and  Soldier  is  to  do  his  utmoft  fauic,  the 
to  take,  fire,  kill,  and  endamage  the  Enemy,  or  whatfo-Towi  was 

ever  may  tend  thereunto.  fa*ed 

7 burnt,  and  tks 

Prifoners  all 

put  to  Death.  Vide  Mil.  Comic,  lib.  n cep,  i> 


XVI.  By  the  Law  of  Arms , he  deferves  punifhment  who 
doth  not  keep  off  force  that  is  offered  to  his  fellow  Sol- 
dier and  thouglf  it  hath  been  conceived,  if  there  be  ma- 
nifeft  denger,  that  he  is  not  bound  to  come  in  to  his  Re- 
lief •,  for  fuch  Commander  may  prefer  the  lives  in  his 
own  Ship  before  thofe  in  another*  yet  that  ftsfficcs  not  ,t  wlii  defend 
for  every  Soldier  by  the  Law  oi  Ams*  is  not  only  bound  my  Compan:= 
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'of  my  own*  to  defend,  but  alfoto  afiiffc  and  relieve  his  Companion: 
Blood",  and  now  Companions  are  in  two  refpeds,  either  thofe  that 
Ijarake  in  his  are  ;n  aftua)  fervice  with  fuch  Soldiers,  or  thofe  that 
'dc  'bcn.'  17='. are  not>  ^Ut  only  committed  to  their  Protection  or  Con- 
’ voy,  which  are  to  be  defended  and  guarded  at  the  fame 
peril  and  charge  that  a fellow  Soldier  is } and  therefo^ 
/.•tic.  1 3.  all  Ships  that  arc  committed  to  Convoy  and  Guard , Ojfl? 

arc  tsiligcnfl?  ana  cartful!?  to  be  atfcnocb  upon  imtljout 
. Dtla?,  acro’Dtng  to  their  gnfiructions,  in  that  behalf: 
<3no  iubefoeber  fljall  be  fault?  therein,  ano  fljall  not 
fatthfull?  perform  the  fame,  ano  oefeno  the  <3>hipsanD 
(iUcooe  1 iv  their  Conbo?,  luithout  either  Dibming  to  other 
parts  03  oceafions,  0:  refuting  0?  neglecting  to  fight  in 
their  ocfencc,  if  the?  be  fet  upon,  03  affaileu,  03  running 
aiya?  coluar&l?,  ano  fubmifting  thofe  in  their  Conbo?  to 
Qataris  ano  peril,  0?  fljall  oentano  02  cract  an?  S^onc?  02 
otl;ct  Kcvoaro  from  an?  Merchant  02  Rafter,  fo2  conbcp* 
ingof  an?  futh  ^hips  03  other  Qlcffcls  belonging  to  Pig 
a^ajcffv's  ^ubjcits,  lhall  betonoemncO  to  make  repara* 
tton  of  tljc  Damage  to  the  Merchants,  Dinners,  02  others, 
as  tlje  Court  of  Admiralty  fljall  aojuogc,  anb  alfo  be  pu=> 
ntfijcb  criminaU?  acco  jDing  to  the  qualit?  of  their  Dffcn* 
trs,  be  it  b?  pains  of  Death  03  other  pumffjmettf,  ap* 
coding  as  fljall  be  aojubgrb  fit  b?  that  Court  sparlfjal. 

Protection  of  Convoys  by  the  Laws  of  Nations,  is  of  a 
, . great  Utility  to  a Kingdom  or  State  3 therefore  when 
rri^hi  feris )-  Violence  is  offered  to  thofe  Ships  under  Convoy,  they 
wjgo  are  not  faid  to  be  done  to  them,  but  to  thofe  Ships  of 
lfo  in  Adul-  War  under  whofe  Guard  they  pafs^  and  therefore 
teis  |)cenam  when  Violence  is  offered  to  fuch,  publick  Revenge  is 
Crii»aTMl.  lct  *n>  according  to  that  of  Tacitus , He  JboM  provide  for 
8,  jg,  their  Security  by  a juft  Revenge.  Now  thatfuch  Ships  may 
not  fuffer  Wrong  from  their  Invaders,  two  ways  may  be 
taken  by  their  Convoys : fyft,bydeflroying  him  or  them 
that  fhall  have  attempted  artd  committed  any  hoflile  Act 
again  ft  any  thing  under  their  Protection  3 fecondly,  by 
all  ways  imaginable  endeavour  the  weakning  his  or  their 
Force, that  he  or  they  may  not  he  able  t6  do  any  other  or 
further  Hurt  3 therefore  there  is  no  doubt  but  Vindicati- 
on to  thefe  Ends  is  within  the  Bounds  of  Equity,  though 
this  is  no  more  than  private  3 yet  if  we  refped  the  bare 
Law  of  Nature,  abftract  from  Laws  Divine  and  Humane, 
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and  from  all  not  necefiary  Accidents  to  things,  it  is  not 
unlawful,  whether  the  Satisfaction  or  Revenge  is  taken 
by  Convoy  Ships  themfclvcs,  or  the  wronged  ones  under 
his  or  their  Guard  or  Proteftion,  feeing  ic  isconfentaae- 
ous  to  Nature,  that  Mairfhould  receive  Aid  from  Man  j 
in  this  Senfe  may  be  admitted  that  faying  of  Cicero, 
The  Lain  of  Nature  it  that  which  coma  not  from  Opinion,  hut 
innate  Virtue : Among  the  Examples  of  it  is  pi  ced  Vindi- 
cation, which  he  oppofes  to  Favour;  and  that  none  mighc 
doubthow  much  he  would  have  underftood  by  that  name, 
he  defines  Vindication,  whereby,  bp  defending  or  rtvtnging, 
lire  keep  off  Force  and  Contumely  from  us  and  ours , who  ought 
to  be  dear  unto  us,  and  whereby  we  pun :fls Offences.  „ 

Now  thofe  Ships  that  are  not  under  Convoy,  but  in- 
gaged  in  Fight,  are  faithfully  to  be  relieved  ; and  rhere- 
roreif  aSquadton  fhall  happen  to  be  over-charged  a, id 
diflrelled,  the  next  Squadron  or  Ships  are  to  make  to- 
wards their  relief  and  afliflance  upon  a Signal  given  them.} 
which  is  generally  given  in  the  AJmrals  Squadron  by  a 
Pendant  on  the  Fore- top  mail-head  of  any  Flag-Ship  ; in 
the  Viet: Admiral's  Squadron,  or  he  that  commands  in 
Chief  in  the  fecond  place,  a Pendagt  on  theMain-top- 
mafl-head  ; and  the  Reer-Admral's  Squ.dron  the  like: 
butthefe  Signals  fometimes  change,  according  to  the 
Wildom  and  Refolution  of  the  Adm  ral.  Again.  Ships 
that  are  difabled  by  lofs  of  Mails,  fhot  under  Water, 
or  the  like,  fo  as  they  be  in  danger  of  finking  or  taking, 
the  diflrdfed  Ships  generally  make  a Sign  by  Waft 
of  their  Jack  and  Enftgns,  and  thofe  next  to  them  are 
bound  to  their  Relief:  but  yet  this  does  not  always  hold 
place ; for*if  the diflrelled  Ship  is  not  in  probability  of 
finking,  or  othcrwaysencompafled  with  the  Enemy,  the 
Reliever  is  not  to  flay  under  pretence  of  fccuring  them, 
but  ought  to  follow  his  Leader  and  the  Battel,  leaving 
fuch  lame  Ships  to  the  Stcrnmoll  of  the  Fleet,  ir.  being 
an  undoubted  Maxim,  That  nothing  but  beating  the  Body  of 
the  Enemy  can  effectually  fecure  Juch  difabled  Ships. 

XVII.  It  is  not  enough  that  Men  behave  thcmfelvcs 
valiantly  in  the  beating  of  an  Enemy,  for  that  is  not  a!!, 
but  the  reducing  of  them  into  a condition  to  render  right 
either  for  Damage  done,  or  to  render  that  which  is  riglic ; 
which  can’t  well  be  dons  without  bringing  him  to  E:d- 
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gcnces  and  Straits  3 and  therefore  if  the  Enemy,Pirate~  or 
Rebel  be  beaten, Jjionc,  netthrr  though  Cotoarotje,  $cg* 
ligcncc;  0;  Dtfaffccttcu,  ought  to  forbear  tljt  pnrfuit,  ano 
5 thofe  of  them  flying  5 no?  ought  futh  either  though 
Cotnaroije,  i^cgltgcnee,  0?  SDifaffcttion,  forbear  the  afftft* 
tng  of  a tmotom  iftieno  in  bteto,  to  their  utmott  jaotggr, 
the  BreacKof  which  fubjeds  the  Offenders  to  the  Pains 
of  Death,  or  at  leaft  fuch  Puniihment  as  a Court  Marshal 
fhall  think  fit. 

Empires  are  got  by  Arms,  and  propagated  by  Vidory  \ 
and  by  the  Laws  oflVar, they  that  have  overcome,  fhould 
govern  thofe  they  have  fubdued,  Hence-it  is,  that  Gene- 
rals having  compleated  aConqueft  in  a juft  War,  and  in 
chafe  or  otherwife  have  taken  the  Ships  or  Goods  of 
the  Enemy,  have  abfolute  Power  over  the  Lives,  Eftatcs, 
Ships  and  things  that  they  by  Force  of  Arms  have  acqui- 
red by  the  l aws  of  Nations.. 

But  yet  in  fuch  Conquefts  where  the  reeking  Sword 
knows  no  Law,  that  is,  they  are  done  impunef  without 
Puniihment,  (becaufe  co-adive  Judges  do  grant  them 
their  Authority)  yet  fuch  Power  may  be  exorbitant  from 
that  Rule  of  Right  called  Virtue  3 and  though  by  the 
Law  of  War  Captives  may  be  (lain,  yet  what  Law  for- 
bids not,  Modefty  prohibits  to  be  done.  Hence  it  is  that 
Generals  do  often  reftrain  that  Power  of  killing}  for 
though  fuch  Prifoners  of  War  do  fight  for  the  Mainte- 
nance of  an  unjuft  Caule,  and  although  the  War  is  begun 
by  a folemn  Manner  •,  yet  all  Ads  that  have  their  rife  from 
thence,  are  unjuft  by  internal  Injuftice,  fo  that  they  who 
knowingly  do  perfijft  in  fighting,*  yet  ought  they  notal- 
. ways  to  be  flam,  according  to  that  of  Seneca Cruel  are 
. tbejy  fays  he,  *{*  that  have  Cauje  cf  Punishment , but  have  no 
■ nieafure.  For  lie  that  in  punilhing  goes  further  than  is 
meet,  is  the  fecond  Author  of  Injury  •,  and  the  principal 
Rcafon  why  Mercy  is  often  Ihewed,  is  for  that  Soldiers 
of  Fortune  offend  not  out  of  any  Hatred  or  Cruelty,  but 
out  of  Duty. 

XV1I1.  Again,  Generals  in  the  Meafureof  killing,  look 
commonly  no  further  than  the  Deftrudion  of  thofe  who 
by  Force  of  Arms  oppofe  them  } and  though  Ships  or 
Cities  are  taken  by  Aflault,  the  which  by  the  Laws  of 
War  fubjeds  every  individual  to  the  Mercy  of  the  Con- 
queror, 
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Huerour,  yet  Children,  Women,  old  Men,  Priefts,  Scho- 
lars, and  Husbandmen  are  to  be  fparcd  the  firll  by  the 
Law  of  Nature,  according  to  that  of  Camillas  : We  have  InVltaCt- 
Arms,  lays  he,  not  again/}  that  Age  which  even  in  taking  l,v‘ 
Cities  is  [pared,  hut  again/}  armed  Men , and  this  is  the  *’  . 5‘ 
of  Arms  amongft  good  Men  •,  by  which  we  arc  to 
note,  that  by  the  Words  good  Mm,  as  is  obferved,  we 
mean  the  Law  of  Nature,  for  ftridlly  by  the  Law  of  ic  7*- 
Arms,  the  Slayers  of  them  are  without  Punifhment.  Asjd.^fcTp. 

1 1.  who  ob- 

fcrves,  that  many  Pretences  may  be  found  ou  t againft  Men  of  mature  Age,  buC  a- 
gaiuft  Infants,  Calumny  it  felf  can  tind  nothing  to  fay,  as  being  cleat  Iy  inf- 
ants.. 


Now  that  which  hath  always  place  in  Children  that 
have  not  attained  the  ufe  of  Rcafon,  for  the  molt  part 
prevails  with  Women ; that  is,  unlcis  they  have  commit- 
ted fomething  peculiarly  to  be  avenged,  or  do  ufurp 
manly  Offices,  as  flinging  of  Stones  from  the  Walls , 
pouring  down  burning  Pitch,  Brimfione,  and  the  like Her^-  ™ vi- 
bituminous  Stuff,  firing  of  Guns,  and  the  like  ; for  it  i$j*t 
a Sex  that  hath  nothing  to  do  with  the  Sword,  thatare 
capable  of  that  Clemency. 

The  like  for  Old  Men,  who,  Papinius  obferves,  are  Pjp!)U  ruUif 
not  to  be  (lain;  fo  for  Minifters  of  facred  things,  even  vioUbiiutmk 
barbarous  Nations  have  had  them  in  Reverence  and  Pr e-|rt/<w. 
fervation;  as  the  Pbihfitnes , Enemies  of  the  Jews , did  to  loco' 
the  College  of  Prophets,  to  whom  they  did  no  Harm:  and  & ( Sj'm!0- s* 
with  thofe  Priefts  are  juftly  equalled  in  this  refpedf,  they 
that  have  chofen  a like  kind  of  Life,  as  Monks  and  Peni- 
tents, whom  therefore  as  well  as  Priefts,  the  Canons  fob. 
lowing  in  natural  Equity  will  have  fpared  : * to  thefe  * Lord  Cote's 
are  defervedly  added  thofe  that  give  themfelves  to  the  on 
ftudy  of  good  Learning  and  Sciences  ufeful  to  Mankind,  \uJlcZ,tl 
be  it  ihUniverfities,  or  other  publick  Schools  or  Colleges.  fgl.  5?.  Cl  de 
But  yet  if  any  of  thefe  be  taken  in  aftual  Service,  they  reuga  iy  Pice, 
then  may  receive  the  common  Fate  of  others.  So  our 
King  Richard  the  Firft,  having  taken  the  Martial  Bifhop 
of  Beauvais  Prifoner,  received  a Letter  from  the  Pope, 
that  he  ffiould  no  longer  detain  in  Cuftody  his  dear  Son  i 
the  King  fent  the  Pope  back  the  Armour  wherein  he  was 
, N 3 taken, 
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taken,  with  the  Words  of  Jacob  s Sons  to  their  Father^ 
See  whet  bet  ir  no  tbts  be  the  Coat  of  thy  Son.  « 

To  thefe  are  added  Tradcfmen.fo  likewife  Merchants  , 
which  is  not  only  to  be  underftood  of  them  that  flay  for 
a time  in  the  Enemy’s  Quarters,  (but  of  perpetual  Sub- 
jets) for  their  Life  hath  nothing  to  do  with  Arms,  aj^d 
under  thac  Name  are  alfo  contained  other  Workmen  ancf 
Artificers,  wliofe  Gain  loves  not  War,  but  Peace. 

Again,  Captives,  and  thofe  that  yield,  are  not  to  be 
fiain,  for  to  Ipare  filch  is  a Command  of  Gocdnefs  and  Equi- 
ty, favs  Seneca  , however  it  may  fo  come  to  pafs,  that 
though  the  military  Power  may  exempt  a Prifoner  of 
War  irom  the  Execution  of  the  Sword,  yet  it  may  be  out’ 
of  their  Power  to  exempt  or  difeharge  a Delinquent  or 
Traitor  from  the  Execution  of  the  Magiftrate,  as  if  the 
Fleet  were  prepared,  and  the  War  principally  begun  for 
the  Supprefiiou  ot  fuch  ; and  the  Reafon  of  this  is,  if  it' 
fhould  be  in  the  Power  ofone  Souldier,  who  takes  a Trai- 
tor  Prifoner  upon  fuch  Terms,  it  would  pari  ratione  be  in 
the  power  of  all  to  pardon;  not  that  the  Article  hath  no 
effedt,  for  the  Traitoris  by  that  freed  from  the  immedi- 
ate Execution  of  the  Sword : Sure  it  is,  that  if  the  yield- 
ing be  in  aperto  pr.eho,  methinks  abfblute  Pardon  is  im- 
plicitly in  the  Concradt ; however  this  is  undeniable, 
that  having  yielded  himfelt  Prifoner  of  War,  if  he  o- 
fcape,  he  for  ever  lofes  the  Benefit  of  the  Promife.  Nor 
are  Hoftages  to  be  deftroyed,  according  to  that  of  ScipioJ 
who  faid : H-  would  not  jhew  bn  Dtfpleajure  on  barmlefs  Ho- 
ftuges , but  up-n  thofe  tbit  had  revolted  t,  and  that  be  would 
not  take  Revenge  of  the  unarmed , but  of  the  armed  Enemy. 
*Tis  very  true  by  the  Law  of  Arms,  if  the  Contraft  be 
broke  for  which  they  became  Hoftages,  they  may  befiain, 
that  is,  the  Slayer  is  without  Punifhment:  Butyetfome 
conceive  the  Slayer  is  not  without  Sin,  for  that  no  fuch 
Contraft  can  take  away  any  Man’s  Life  ; that  is,  f fup- 
pofe,  an  Innocent’s  L.ife  ; but  without  Controverfy,  if 
thofe  that  become  Hoftages  be,  or  were  before,  in  the 
number  of  grievous  Delinquents,  or  if  afterwards  he 
hath  broken  his  Faith  given  by  him  in  a great  Matter, 
the  Punilhmentof  fuch  may  be  free  from  Injury. 
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XIX.  Where  Ofiencesare  of  that  nature  as  they  mav 
Icem  worthy  of  Death,  as  Mutiny,  and  the  like,  &c.  it  will 
be  a Point  of  Mercy,  becaufc  of  the  multitude  of  them,  to 
remit  extreme  Right,  according  to  that  of  Seneca:  7 be 2 Jc  ht cap. 
Severity  of  a General  {hews  it  {uf  again  $ Particulars , but  Par - . guic/ttiJ 
necejjary  when  the  whole  Army  u revolting:  l Vital  takes  mains pecc.nia; 
Unsay  Artier  from  a wife  Man}  the  multitude  of  Tran  fare]] Ire.  efl 

Hence  it  was,  that  calling  ot*  Lots  was  introduced  that 

too  many  might  not  be  fubje&ed  to  Punilhmcnt.  . jUdiima^n- 

' ' diu»  1*1  cum 

muliituMne  peccantium,  feveritas  autem  exercenda  cfl  in  peccant  paucorum.  I ils  iiitum 
us  Pace,  pub l tit.  u.  cap,  9.  36.  * Vide  Grot.  lib.  3,  cap.  1 1.  §.  17. 

However,  all  Nations  have  generally  made  it  a Hand-^^dor  de 
ing  Rule  in  the  Punilhmcnt  of  Mutineers,  as  near  as  pof- J uriJ'^’ 
libie,  to  hunt  out  the  Authors,  and  make  them  Exanir 55’ 
pies  f. 

And  therefore  by  the  1 5 Article,  any  i0an  at  any  An-Ie>  t 
tunc,  luhcu  ^crbicoo;  ilrtion  is  commanficD,  fljail  pjG 
fume  to  ffep,  oj  put  bachluarDs  0:  aifcouragc,  ttyc  fato  5>cr# 
bite  ana  Action,  by  pjetenteof  arrears  of  Cclagcs,  ozuptm 
any  pretence  of  2£I«gcs  tuhatfoeber,  tljcy  are  to  fuffer  ; . . 
Dcatlj  3 and  indeed  the  fame  ought  to  be  without  Mercy, 
by  how  much  themore  they  may  raife  a Mutiny  at  a time 
when  there  is  nothing  expected  but  an  Action,  and  the 
Ihcwing  the  moll  obfequious  Duty  that  poliibly  may  be  * 
the  Breach  of  which  may  occafion  the  Damage  ot  tlye  ..  ... 
whole  Fleet,  and  being  of  fuch  dangerous  Confequencc,  .. 

ought  to  be  feverely  punilhed.  Guftavut  Adolpixu  upon 
his  firft  entrance  into  Germany,  perceving  how  that  many 
Women  followed  his  Souldiers,  fome  being  their  Wives, 
and  fome  wanting  nothing  to  make  them  10  but  Marri- 
age, yet  moll  palling  for  their  Landreflis  (though  com- 
monly defiling  more  than  they  walh)  the  King  coming 
to  a great  River,  after  his  Men  and  the  Waggons  were 
palled  over,  caufed  the  Bridge  to  be  broken  down,  hop- 
ing fo  to  be  rid  of  thejje  feminine  Impediments  ; but 
they  on  a fudden  lift  up  a panick  Shriek  which  pierced 
the  Skies,  and  the  Souldiers  Hearts  on  tiie  other  fide  of, 
the  River,  who  inftantly  fell  into  Mutiny,  vowing  nor 
to  ftir  a Foot  furthercxcept  with  Baggage,  and  that  t he 
Women  might  be  fetched  over,  which  was  done  accord- 

N 4 ingly; 
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ingly 3 for  the  King  finding  this  ill  Humour  fo  generally 
dilperfed  in  his  Men,  that  it  was  dangerous  to  purge  ic 
all  at  once,  frniled  out  his  Anger  for  the  prefent,  and 
permitted  what  he  could  not  amend-  So  likewife  the 
uttering  an?  C21o2Db  of  £>et>ition  02  sputinp,  02  the  en * 
Dcabourtng  to  make  an?  mutinous  flffcmbltts  upon  atfP 
pjetertee  vofiatfoeljer,  is  maoe  Death  t And  the  ver/ 
Concealers  of  an?  traitcrous  ano  mutinous  practices, 
JDcfigns,  0;  CCIojcs  02  an?  OTojOs  fpoben  b?  an?  to  the 
p2ejuDice  of  l£is  £pajea?  02  Coijernment,  02  an? 
S&DjBSi  practices,  or  EDrtigns  ten*i;:g  to  the  pinojance 
of  thc&erbice,  ants  (ball  nctreiJ;alU;em,  fubjcctrhcm  to 
fuck  pains  ano  pumfljmcnts  as  a Court  SBarifial  ffiall 
tljtnb  fit.  And  whereas  in  any  of  the  Offences  commit- 
ted againft  any  of  the  Articles  for  die  Government  of  a- 
ny  of  Hu  Mdj'Pfs  Ships  of  War,  within  the  narrow  Seas, 
wherein  the  Pains  of  Death  are  to  be  inflifted,  Execution 
Jnif,  id.  of  fuch  Sentence  ought  not  to  be  made  without  leave  of 
the  Lord  Admiral 3 tbit  of  Mutiny  u'  totally  eXtepted,  for 
fuch  may  be  executed  immediately. 

XX.  It  is  not  lawful  for  Princes  or  States  to  make  of 
Crotim  ie  fu-  their  Enemies  Traitors,  or  caufc  them  to  defert  the  Ser- 
vice of  their  Prince,  or  to  bring  over  their  Ships,  Ordi- 
nance, proviflons,  or  Arms  3 for  as’tis  not  lawful  for  any 
Subject  to  do  the  fame,fo  neither  to  tempt  him  ; for  he 
that  gives  a Caufe  of  finning  to  another,  fins  alfo  him- 
felf}  but  if  a Man  will  voluntarily,  without  any  other 
Jmpulfe  than  his  own,  bring  over  the  Ships  or  Armies, 
or  defeats  the  Service  of  his  Prince  to  ferve  another, 
this,  though  a Fault  in  the  Deferter,  is  not  in  the  Recei- 
ver : We  receive  a Fugitive  ley  the  Lav  of  War,  (faith  * 
Celjus)  that  it,  it  it  not  afrainj i the  Law  of  War  to  admit 
him , who  having  deferted  hit  Prince's  fart , elected  hit  Ene- 
my's 3 nor  are  fuch  to  be  rendered,  except  it  fhall  be  a- 
greed,  as  in  die  Peace  of  *j-  Lewis  the  Eleventh.  However 
fuch  fort  of  Gamefters,  if  caught,  are  to  be  feverely  pu- 
nished 3 and  therefore  ic  is  prodded,  SCfjat  if  an?  §wa* 
Captain,  Dftccr,  02  S&caman,  fhall  betrap  \fs  SDruft,  02 
turn  fo  tfi c Citemp.  pirate,  02  Hebei,  02  run  atnap  imtij 
their  £>!np  02  finance,  Ammunition,  02  P20bifion,  to 
the  tocabening  of  tfje  &erbice,  02  picto  the  fame  up  to  the 
Cncmp,  pirate  02  Hebei,  the?  fijall  be  punifhco  nuth 

Death ; 
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©eatb  -,  fo  likewife,  3f  any  Defert  tljc  &erbice  o:  tfje^v.  ,7. 
employment  mijtc^  tljcy  are  in  on  ^Inpboartj,  oilball 
run  atoay  02  entice  any  ottjer  fo  to  do,  tljey  arc  fubjcrt  to 
flit  Itfte  pain  ofiDeatt).  And  by  the  Law  of  Nations,  fuch  Afd. 
Deferters  that  run  away  from  their  Colours  or  Fleet  be  9.  e.  qmaJo 
fort  Peace  proclaimed  and  concluded,  all  Perfons  of  that  llctu>  f-  2-  ** 
Prince  from  whom  they  fled,  have  a Right  indulged  tort“J  ^JImu 
them  to  execute  publick  Revenge.  “ 

mo  mills.  Vile 

it  lib.  t.  tip.  $.  Vide  Hetlp  Hep.  355.  1 H.  7.  cap.  j.  j H.  8.  exp.  15. 


XXI.  By  the  Laws  of  Nations,  Spies  may  be  fent  to  Lh . /.  ?.  e.  3. 
view  and  Purvey  the  Enemy's  Force,  Fleet,  Station,  and  §•  ulr- li  L^- 
makedifeorery  of  whatfoever  may  give  Advantage  to  the  Lo™'  deS“*r- 
Perfons  fending,  as  is  mentioned  above  ; but  being  de- 
prehended  they  are  put  to  Death*,  and  therefore  if  any  Artie-  18. 
Pcrfon  fljall  come  from  02  be  fonno  in  tfic  nature  of 
fcpies,  to  b2ing  any  feDnctng  iletterao;  S^cffagcsfrom  a* 
ny  Cnemy  02  Hebei,  02  (ball  attempt  o|  cnocabour  to  C02* 
rupt  any  Captain,  2Dfftter,  partner,  02  other  of  the 
$aby  02  Jfleet  , to  betray  bis  02  tbetr  Cruft,  02  ytrlD  up 
any  ^tjip  U2  ammunition,  02  turn  to  the  Onrmy  02  He* 
tel,  be  (ball  be  punifbeD  toitb  Deatlj. 

XXIL  Souldiers  and  Mariners  owe  all  Refpect  and  Du* 
ty  to  their  Superior  Officers  *,  and  therefore  when  they 
are  in  Anger,  they  ought  to  avoid  them : But  above  all 
not  to  quarrel  with,  or  give  them  any  provoking  Lan- 
guage: And  therefore  by  the  Law  or  Arms,  a Souldicr 
who  hath  refitted,  his  Captain,  willing  to  chaftife  him,  if 
he  hath  laid  hold  on  his  Rod,  is  cafhier’d,  if  he  purpofe- 
ly  break  it,  ordaid  violent  Hands  upon  his  Captain*  he 
dies  : * And  by  the  Laws  of  England,  if  any  Perfon  (hall  * £<•?.  m Hit. 
prefume  to  quarrel  with  his  fuperior  Officer,  he  lhall  fut- D de  rC  mil": 
fer  fevere  Punilhment ; and  if  heftrikes  him,  he  Ihair^"11^'"1'' 
fuffer  Death,  or  otherwife  as  a Court  Mar  [ha  l fhall  adjudgc  'tJp' 
the  Matter  to  deferve  -f-  f And.  2 1. 

XXIH.  And  though  Mariners  and  Souldiers  may  have 
juft  Caufe  of  Complaint,  asthac  their  Victuals  or  Privifi- 
ous  are  not  good,  yet  mutt  they  not  mutiny  or  rebel, 
whereby  to  diffract  or  confound  the  whole  Crew,  but 
mull  make  a civil  and  humble  Addrefs  to  their  Com* 

Sender,  that  tfie  fame  may  be  amended  ; and  if  the 

Cafe 
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Cafe  be  fuch,  that  the-  Commander  cannot  redrefs  the 
fame,  by  going  to  Port  po  fupply  the  Exigencies,  with- 
out Detriment  of  .theFleet,  (as  if  ready  to  engage,  or 
the  like)  they  mult,  like  iVlJen  and  SouWiers,  bear  with 
the  Extremity,  confidering  that’tis  better  that  fome  Men 
fhould  periih,  nay  the  whole  Crew  in  one  Ship,  tjjan 
the  whole  Fleet  •,  nay,  perhaps  the  whole  lyingdom  b$ 
dcllroycd  : And  therefore  if  an?  in  the  jf  Uet  finO  Gaufe 
of  Complaint  of  the  Ontotjolfonmcfs  of  hit*  tlufuala,  02 
upon  other  juft  ground  hc  ffatt  quietly  makc  theCame 
knoton  to  fits  s»uperio?  02  Captain,  02  CommanOft  in 
Cljief,  ns  the  .Jccafton  mag  oeferbe,  that  fuch  p^efent  He* 
wcD?  may  be  hao,a<itbe  fatter  mar  requtre-,  ana  the  faio 
^uperio;  c2,  CommanOer  is  to  canfe  the  fame  to  be  pje* 
fcntl?  rcmcDtcD  acaubuigl?  •,  but  no  Perfon  -upon  any 
fuch  or  other  Pretence,  fliall  privately  attempt  to  llir 
up  any  Difturbance,  upon  pain  of  fuch  leverC  Pumihment 
as  a Court  Marjhal  fhall  think  fit  to  inflidt.  -< 

XXIV.  And  as  the  Law  doth  provide  that  there  be 
no  toaftc  oj  fpoil  of  the  King’s  pjobiGon,  02  imbcde^ 
went  of  the  fame  •,  fo  Itfecunfe  that  tare  be  tabrit,  the 
feljtps  of  mat  neither  tljpugfi  j?cgUgemx  02  CdilftiU 
nefs,  be  ftranoco,  fplit  02  ha^arncD,  upon ftbere  penalties. 
In  Fights,  and  when  great  Fleets  are  out,  there  are 
generally  Initru&ions  appointed  for  all  Miftns,  pilots 
Ketches , Hayes , and  Smack »,  who  are  to  attend  the  Fleet, 
and  to  give  them  notice  of  the  Roads,  Coafts,;  Sands, 
Rocks,  andthelikh;  and  they  have  particular  Stations 
allotted  them,  and  Orders  given,  that  if  they  fhall  find 
lefs  Water  than  fuch  a proportion,  they,  then  give  a Sig- 
nal as  they  are  directed  to  give,  and  continue  their  Sig- 
nal till  they  are  anfwercd  from  the  Capital  Ships. 

But  in  time  of  Fight  they  generally  lay.  away  their 
head  from  the  Fleet,  and  keep  the  lead ; and’  if  they 
meet  with  fuch  a Proportion  of  Water  as  is  within  their 
Dirc&ions,  they  arc  to  give  fuch  Signal  as  they  receive 
Orders  for,  and  Hand  oft' from  the  danger ; but  the  toll* 
fui  burning  of  an?  s>fnp.  02  £j3agajint*fto2e  of  Member, 
^fjip'koat,  Ketch,  ^o?,02  SUffel,  02  2Tacfele,  02  if  nr  * 
ntture  thereunto  belonging,  not  appertaining  to  anCEnc* 
in?  02  Kcbcl,  (hall  be  puniflico  Untb  Death. 

XXV.  1 here  arc  other  faults  often  committed  by  the 

Crew, 


• — 
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Crew,  the  which  the  l aw  docs  punifh,  as  a quarrelling  on 
£>fUP  boarD,  uftug  pjoflciimg  fptetljcs  tcuDiug  to  malic ^rr/V.  2?. 
quarrel  02  Otlturbancc,  fBiutljcts,  toilful  lulling  of  aup  2 - 
span,  Mobbcrp,  Eijcft,  a no  tljc  unnatural  s*m  cf  &o-  4ni<‘  2>* . 
Damp  an&  ijjuggaim,  ccmmtttcp  until  &5an  oj  Ucaft : all  ' 

whjch,  and  all  other  faults  and  Miidemeanours  are  pu- 
Ailhed  w ith  Heath  or  according  to  the  Laws  and  Cmloms 
in  fuch  cafes  ufed  at  Sea  ; and  when  any  Perfons  have  At,1c’  3>* 
committed  any  of  die  Offences  particularly  mentioned 
in  the  Statute  of  13  Car.  2.  Cap.  9.  and  contained  in  the 
Articles,  or  any  qthers,  and  for  the  which  they  fhall  be 
committed,  tpc  $.\:obofr  £j5arfl)al  is  to  tafsc  them  into  Artic‘  B1* 
cuttoDp,  ano  not  fuffer  them  to  tfcayic,  and  all  Officers 
and  Seamen  are  to  be  aiding  and  affifling  to  Officers  for 
the  detecting  and  apprehending  of  Offenders. 

Touching  the  Punifhments  that  the  Rowan  Generali 
ufed  to  their  Soldiers,  when  they  were  at  a Court  Mat(bai 
found  faulty,  they  were  commonly  proportioned  accord- 
ing to  the  Offence  committed;  Sometimes  they  were  ealie, 
of  which  fore  were  tliofe  which  only  branded  the  Soldier 
with  difgrace  3 others  were  thofc  that  came  heavy  on’  the 
Perfon  or  Body.-To  t he  fu  ff  belonged  a fhameful  difeharg- 
ing  or  cafhiering  a Mariner  or  Soldier  from  the  Army jwomoiofa 
and  generally  lookt  on  as  a matter  of  great  diigrace,which^/ii//'7,s- 
punifknent  remains  at  this  day  for  offences  as  well  in  Eng- 
land,  as  in  moft  parts.  A fccond  was  by  flopping  of  their 
Pay;  fuch  Soldiers  which  differed  this  kind  of  mnlcf,  FrmJ.u.flipe»- 
were  laid  to  b et/Ere  dtruti , for  that  zy£s  tilted  Jiruebatwr^''.  Rofin.  ant.  . 
in  fitcum,  non  in  Militis  [acculurn  ; the  which  is  and  may 
at  this  day  be  inflicted,  efpecialiy  on  fuch  as  fhall  wilfully 
fpoil  theirArms,  and  for  the  like  fort  of  offences.  A third 
was  a Sentence  enjoyqcd  on  a Soldier  to  refign  up  his 
Spear  3 for  as  thofe. ’which  hadatchicvcd  any  Noble  A£ty,Ca'f‘° ndi-vu. 
were  for  their  greater  Honour  Haft  a pura  dornttfo  others 
for  their  greater  difgrace  were  inforced  to  refign  up  that 
Military  Weapon  of  Honour.  A ♦urth  fort  ofpuniffv  •: 
ment  was,  tliat  the  whole  Cohort,  which  had  loll  their 
Banners  or  Standards,  either  in  the  Fields  or  at  $eav  wci  c 
inforced  to  eat  nothing  but  Barley-bread,  being  deprived 
°f  their  allowance  in  Wheat,  and  every  Centurion  in  that 
Cohort  had  bis  Soldiers  Belt  or  Girdle  taken  from  him, 

w hich 
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which  was  no  lefs  dilgrace  among  them  than  the  degra- 
ding (among  us)  one  of  the  Order  of  tb*  Garter:  for  petty 
Faults  they  generally  made  them  ftand  bare-footed  before 
.the  General’s  Pavilion,  with  long  Poles  of  ten  Foot  in 
length  in  their  hands,  and  fometimes  in  the  fight  of  the 
other  Solders  to  walk  up  and  down  with  Turffi  on  their 
Necks,  and  fometimes  carrying  a Beam  like  a Fork  upon 
their  Shouldicrs  round  the  Town.  The  laft  of  their  Pu- 
tt ifhments  was,  the  opening  of  a Vein  or  letting  them 
Blood  in  one  of  their  Arms,  which  generally  was  in- 
fixed on  them  who  were  too  hot  and  bold. 

The  great  judgments,  were  to  be  beaten  with  Rods, 
which  was  generally  infli&ed  on  thofe  who  had  not  dis- 
charged their  Office, in  the  fending  about  that  Table  cal- 
led Tefiera , wherein  the  Watch  word  was  written,  or 
thofe  who  had  flroln  any  thing  from  the  Camp,  or  that 
had  forfaken  to  keep  Watch,  or  thofe  that  had  born  any 
falfe  Witnefs  againft  their  Fellows,  or  had  abufed  their 
Bodies  by  Women,  or  thofe  that  had  been  punifhed  thrice 
for  the  fame  Fault,  fometimes  they  were  fold  for  Bond- 
flaves,  beheaded  and  hanged.  But  the  laft  which  was  in 
their  Mutinies,  the  punifhment  fell  either  to  Lots,  as  the 
tenth,  twentieth,  and  fometimes  the  hundredth  Man, 
who  were  punifhed  with  Cudgelling  3 and  withthefe 
Punifhments  thofe  in  England  have  a very  near  affinity, 
as  cleanfmg  the  Ship,  lofing ‘Pay,  ducking  in  the  Water, 
beaten  at  the  Capfons  head,hqifted  up  the  main  Yard  end 
with  a Shovel  at  their  Back,  banged, and  fhot  to  Death, 
and  the  like. 

XXVI.  The  Admiral  may  grant  Commiffions  to  infe- 
riour  Vue  Admirals  or  Commanders  in  Chief  of  any  Squa- 
dron of  Ships,  to  aflemble  Court  Mar  (hah,  confifting  of 
Commanders  and  Captams,  for  the  Trial  and  Execution  of 
any  ol  the  Offences  or  Mifdemeaaors  which  fhall  be 
committed  at  Sea-,  but  if  one  be  attainted  before  them, 
the  fame  works  no  Ibrruption  of  Blood  or  forfeiture  of 
Lands,  nor  can  they  try  any  Perfon  that  is  not  in  aftual 
Service  and  Pay  in  Hss  Majeftfs  Fleet  and  Ships  of  War. 
But  in  no  cafe  where  there  is  Sentence  of  Death  can  the 
Execution  of  the  fame  be  without  leave  of  the  Lord<Ad- 
rmral , if  the  fame  be  committed  within  the  narrow  Seas : 

yet 
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yet  this  does  not  extend  to  Mutiny,  for  there  in  that 
cafe  the  party  may  be  executed  prefently. 

All  Offences  committed  in  any  Voyage  beyond  the 
narrow  Seas  where  Sentence  of  Death  fhall  be  given  up- 
.on  any  of  the  aforefaid  OfFenees,  Execution  cannot  be 
awarded  nor  done,  but  by  the  Order  of  the  Commander 
In  Chief  of  that  Fleet  or  Squadron,  wherein  Sentence 
of  Death  was  palled. 

XXVII.  The  Judge  Advocate  hath  Power  given  by 
the  words  of  the  Statute,  to  adminifter  an  Oath  in  order 
to  the  Examination  or  Trial  of  any  of  the  Offences  men- 
tioned in  the  Statute  of  13  Car.  2.  Cap.  9.  and  in  his  ab- 
fence  the  Court  Marfhal  hath  power  to  appoint  any  other 
Ferfon  to  adminifter  an  Oath  to  the  fame  purpofe.  This 
Statute  enlarges  not  the  Power  and  Jurifdidtion  of  the  Ad- 
miral any  further  than  only  to  the  abovementioned  Of- 
fences in  any  cafe  whatloever,  but  leaves  his  Authority 
as  it  was  before  the  making  of  this  Statute.  Nor  does  it 
give  the  Admiral  any  other  or  further  Power  to  enquire 
and  punifhany  of  the  above-mentioned  Offences,  unlefs 
the  fame  be  done  upon  the  main  Sea,  or  in  Ships  or  Vef* 
fels  being  and  hovering  in  the  main  Stream  of  great  Ri- 
vers only  beneath  the  Bridges  of  the  fame  Rivers  nigh 
to  the  Seas,  within  the  Jurifdiftion  of  the  Admiralty , and  _ 

in  no  other  place  w ha  tfoever.  ' ^ 5 

XXV11I.  As  Soldiers  and  Mariners  for  the  Honour  and 
Safety  of  the  Realm,  do  daily  expofe  their  lives  and  limbs, stet.  43  £% 
fo  the  Realm  hath  likewife  provided  for  them,  in  cafec^‘  3* 
they  furvive  and  Ihould  prove  difabled  or  unfit  for  Ser- 
vice, a reafonable  and  comfortable  maintenance  to  keep 
them;  the  which  the  Juftices  of  the  Peace  have  power 
yearly  in  their  Eafler  StJJuns  to  raife  by  way  of  a Tax, 
for  a weekly  relief  of  maimed  Soldiers  and  Mariners. 

The  maimed  Soldier  or  Mariner  muff:  repair  to  the 
Trtafurer  of  the  County  where  he  was  preft,  if  he  be  able 
to  travel;  if  he  be  not,  then  to  the  Treafurer  of  the  Coun- 
ty where  he  was  born,  or  where  he  laft  dwelt  by  the 
Ipace  of  Three  Years ; but  if  he  prove  unable  to  travel, 
then  to  the  Treafurer  of  ahe  County  where  he  lands. 

He  muff  have  a Certificate  under  the  chief  Commander,  J 

or  of  his  Captain,  containing  the  Particulars  of  his  Hurt 
and  Services. 

The 
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. The  Allowance  to  one  not  having  been  an  Officer,  is 
not  to  exceed  Ten  Pound  per  annum-, 

Untlcr  a Lieutenant 15.V 

A Lieutenant  — 20.  T 

Till  the  Mariner  arrives  at  his  proper  Treafurer , they 
are  to  be  relieved  from  Treafurer  to  Treafurer , and  vrhefi 
they  are  provided  for,  if  any  of  them  fhall  go  a begging 
or  counterfeit  Certificates,  they  fhall  fuffer  as  common 
Rogues;  and  lofe  their  Penfions  : Over  and  above  this 
Provifton,  His  Sacred  Mayfly ' hath  provided  a further 
Suppliment  for  his  maimed  Mariners  and  Soldiersi  dis- 
abled in  the  Service,  which  is  ifTued  out  of  the  Cbefl  at 
Chatham , and  conftantly  and  duly  paid  them  •,  and  for  his 
■Commanders,  Officers,  and  others  ‘that  ferved  abroad, 
he,  of  his  Royal  Bounty,  hath  given  to  thofe  that  bear 
the  Character  of  War,  and  purchafe  the  fame  by  their 
Fidelity  and  Valour, a pious  Bounty  called  Smart-Money , 
over  and  above  their  Pay  ; and  laid  the  Foundation  of 
an  Hfpital  at  chelfea,  in  his  Life-time,  which  his  now 
Sacred  Majefty  hath  cdmpleated,  and  endowed,  both  for 
Beauty  and  Magnificence,  excelling  all  in  Chriflendom. 

The  greateft  aflurance  of  a Fleet  is  in  the  prudent  Go- 
vernmentofthe/4//w»r<»/^  the  greateft  weakningof  it  is 
by  difeontent,  which  generally  proceeds  from  two  things, 
want  of  good  Victuals  at  Sea,  and  Pay  when  come  home, 
thefe  are  the  poor  Mariners  Aqua  'vita  •,  but  want  of  them 
isftich  an  Aqua  fortis  as  eats  through  all  manner  of  Duty 
and  Obedience : That  Prince  that  expefts  to  be  well 
ferved  and  obeyed,  (efpedally  by  an  Enghjh  man)  muffc 
take  c3re  that  he  fuffer  not  a greater  Power  in  his  Fleet 
than  his  own ; this  Commander  is  Neceffity , which 
vide  stbnutb.  breaks  Difcipline  at  Sea,  and  creates  Difcouragemcnt  at 
Land. 

caJe  Triumph.  XXIX.  The  Wifdom  of  the  Romaics  was>  mightily  to  be 
J)ion.  Haticar  commended,  in  giving  of  Triumph  to  their  Generals  after 
njf.  lib-  5.  their  Return,  of  which  they  had  various  forts ; but  the 
greateft  was  when  the  General  rid  in  his  Chariot,  ador- 
ned and  crowned  with  the  Victorious  Laurel,  the  Senators 
with  the  beft  of  the  Romans  meeting  him,  his  Soldiers 
(efpccially  thofe  who  by  their  Valour  had  pnrehafed  Co- 
ronets, Chains,  and  other  Enfigns  of  reward  for  their 
Conduct  and  Courage)  following  him : But  what  alas! 
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could  thde  to  the  rnore  fobcr  rcprefent  any  other  but  hor- 
' ror,  fince  the  Centers  from  whence  the  Lines  were  drawn,  t 
could  afford  nothing  but  Death,  Slaughter  and  Defla- 
tion on  thofc  wfyo  had  the  Souls  and  Faces  of  Men  •,  and 
if  it  were  poflible,'  that  the-Blood  which  by  their  Com- 
tpiSions  was  drawn  from  the  hides  of  Mankind,  and  for 
Which  they  made  thofe  Triumphs,  could  have  been 
brought  to  Rome,  .the  fame  was  capable  of  making  of  a 
Source  great  as  their  Tiber  ; but  Policy  had  need  of  all 
its  Statagems  to  confound  the  Judgment  of  a Soldier 
by  exceffive  Ftaifes,  Rccompenccs  and  Triumphs,  that  ' 
fo  the  Opinion  of  Wounds  and  wooden  Legs  might  raife 
in#him  a greater  Efteem  of  himfelf,  than  if  he  had  ail 
entire  Body.  ■ To  allure  others,  fomething  alfo  mult  be 
found  out  hundlomly  to  cover  wounds  and  affrightments 
of  Deaths  and  without  this  Csefar  in  his  Triumph,  w ith 
all  his  Garlands  and  Mufick,  would  look  but  like  a Vi? 
dime;  but  what  forrow  of  Heart  is  it  to  fee  pallionate 
Man,  a Ray:of  Divinity,  and  the  Joy  of  Angels,  fcourged 
thus  with  his  own  Scorpions  ? and  fo  fondly  to  give  him- 
ielf  Alarms  in  the  midfl:  of  his  innocent  Contentments, 
as  they  of  Holland  but  yefterday  in  the  midfl:  of  their 
Traffick  and  Recreations  did  (by  the  denying  Hu  Sacred 
Majeftj  his  Right,  even  that  Right  of  the  Flag  which 
his  Anceftors  had  with  fo  much  Glory  acquired)  pull  on 
their  heads  a War,  which  that  mighty  Repubhck  by  their 
greateft  Induftry  and  Wifdom  could  not  in  the  Revolu- 
tion of  almoft  Eight  Years  be  able  to  quell.  The  cho- 
lericlyiefs  of  War  (whereby  the  luitful  heat  of  io 
many  Hearts  is  reduced)  ftirs  up  the  Lees  of  Kingdoms 
and  Stately  as  a Tempeft’doth  weeds  and  flimy  fediment 
from  the  bottom  to  the  top  of  the  Sea,  which  afterwards 
drivenjx)  the  Shore,  together  with  its  foam,  there  co-' 
vers  Pearls  and  precious  Stones  : and  though  the  Can- 
non  fhould  feem  mad  by  its  continual  firing,  and  the 
Sword  reeking  hot  by  its  daily  flaughters,  yet  no  good 
man  doubts  but  they,  even  they,  fliall  weather  out  thole 
Storms  , and  in  the  midfl:  of  thofe  mercilcfs  Inftruments 
find  an  inculpata  Turela , who  love  Juftice,exercife  Chari- 
ty, and  put  their  Trull  in  the  Great  Cover  near  of  all  things. 

CHAP, 
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Ql  5&akitation0  bp  fttw#  of  Cdar>  an&r 
S^ewbant  i^cn. 


w 

1.  Of  salutation,  boro  efleemed  by 
feme  in  ibis  litter  Age. 

1].  Of  the  fame  paid  in  alleges  as 
an  undoubted  mart  of  hover  aignty 
of  t his  Empire. 

Ilf.  Of  thofe  seat  where  this  Right 
is  to  be  paid  to  the  King  of  Eng- 
la nA's  Flag.  . 

IV.  In  mbit  manner  the  fftttg  of\ 

England  bolds  this  Right , mi  by 1 
whom  to  be  paid.  # 

V.  Of  thofe  that  fbaU  vegleS  or  re 
fufe  to  do  the  fame)  boro  punifht 
and  dealt  nithal. 

VI.  Where  His  Majejly  of  Great 
Britain'*  Ships  are  ttfiribe  their 
Flag,  and  where  not. 

VII.  Of  the  fainting  of  Forts , Ct 
files.  Forts,  hovsjbc  fameisto  be\ 
done,  and  on  mbit  terms.  y 

VIII.  Of  Sbipi  of  War  tbeir  faluting 
their  Admiral  and  Commanders  in 
Chief. 

IX.  Of  Embaffidors,  Dukes,  Noble- 
men, and  other  Perfons  of  Quali- 
ty, boro  to  be  fainted  coming  aboard 
and  landing. 


X.  The  Admiral  of  any  Foreign  Na- 
tion, if  met  withal , boro  to  be  fa- 

luted  and  anfwtred, 

XI.  Of  the  Men  of  War  or  Sb-ps  of 
Trade  of  any  Foreign  Nat  ions  Ja- 

, luting  His  Mdjcfifs  Ships  of 
War,  how  to  be  t.  J'toerei. 

XII.  Of  the  faluting  of  his  Najefly't 
own  Forts  and  Cajiies,  and  when 
the  Salute  eeafes. 

XIII.  Of  the  ob)etlion  that  feemsto 
Le  made  againjl  the  necejfuy  of 
fucb  Salutations. 

XIV.  Why  Kingdoms  and  States  at- 
tribute the  effect,  not  the  caufe 
of  Rjgbts,  to  prefeription. 

XV-  That  Kingdoms  and  Repub- 
licks  ought  not  to  be  difordered 
for  the  defell  of  Rij>ht,  in  prejump , 
tion,  and  the  objehion  in  tbe  XIII, 
§ anjwerei. 

XVI.  The  inconvenient  of  War, and 
the  caufes  juflifjingtbe  fame.  . 

XVII.  of  the  caufes  not  juftifiabte 

in  War.  * 

XVIII.  Of  Moderation,  and  the  u- 
tHity  of  Faith  and  Peace. 


I.  A s reforming  Powers  in  allAgcs  have  made  it  their 
x\  chiefeft  work  to  take  down  the  great  Coloffufesy 
and  whatever  elfe  might  be  obumbrageous  in  the  excre- 
fcenceS  of  Civil  Pomp  i fo  we  hadfomc  in  this  Age, who, ; 
by  a new  art  of  levelling,thorght  nothing  could  be  right- 
ly mended,  and  they  planted,  unlefi  the  whole  piece  ra- 
velled out  to  the  very  end, and  that  all  intermediate  great- 
nefs  betweeen  Kings  and  them,  fliould  be  crumbled  even 
to  the  duft,  where  all  lying  level  together  as  in  the  firft  • 
Chaos.  Spades  ought  even  to  be  put  into  the  hands  of 
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thofe  who  were  heretofore  adorned  with  Scepters,  all 
outward  Tokens  of  honour  and  efteem,  which  even  from 
thefirftinftitution  of  Society  feemed  by  an  uninterrupted 
Hream  to  be  continued  down  to  Potter  ity,i  even  amongft 
themoft  barbarous  Nations)  was  by  them  totally  denied  j 
the  Hand,  the  Hat,  the  Knee  (being  no  other  but  out- 
wards figns  of  an  inward  refpeft)  being  ettecmcd  equal 
with  Idolatry ; but  that  unhappy  brood,  to  whom  what* 
focver  was  crooked  feemed  ilraight,  and  what  was  dark 
to  them  appeared  light,  are  now  not  to  be  accounted 
Men,  with  whom  the  Queftion  may  admit  of  a Debate, 
whether  Salutation  is  innocent,  neceflary,  and  praife  wor- 
thy, fince  nothing  of  reafon  can  be  found  in  the  Foun- 
dation of  their  Religion,  Honefty  or  Confciencc,  — 
Therefore  this  Difcourfc  is  dire&ed  to  Men. 

II.  Firft,  it  is  evident  by  what  hath  been  laid,  that  the 
Britifh  Seai  before  the  Roman  Conqucj ?,  ever  belonged  to 
the  IJle  of  Great  Britain , they  always  claiming  and  enjoy- 
ing the  foie  Dominion  and  Sovereignty  of  the  fame, which 
afterwards  accrued  to  the  Romani  by  Conquett,  and  from 
them  tranflated  with  its  Empire  to  the  fucceeding  Saxm, 
Danijh-,  and  Norman  Kings-,  and  in  the  Reigns  of  thofe 
Princes  there  were  always  fome  marks  of  Sovereignty 
paid,  wherein  the  right  of  the  fame  was  evinc’d  and  ac- 
knowledged. 

III.  Now  thofe  Seas  in  which  this  Salutation  or  Duty 
of  the  Flag  are  to  be  paid,  arc  the  four  circumjacent  Seas, 
jn  which  all  Veffels  whatsoever  are  to  pay  that  Duty,  Ac- 
cording to  the  Cuftom  of  the  lame,  and  the  Ordinance  of 
King  John.  How  far  this  Right  is  payable,  appears  in 
the  Fourth  Article  in  the  Peace  made  lately  between  Hu 
Majefty  and  the  States  General  of  the  United  Province /,  in 
thefe  words ; 

— Dhat  tohateber  strips  02  GUlTrls  belonging  to 
fain  Onitet)  pjoinncfts,  lnfjctljcr  drffds  of  KUac  o j 
other,  ishrther  Gnfile  o*  in  Iflccts,  (had  meet  in  an?  of 
the  £pas  from  Cape  Finifterre  the  nittsole  point  of  the 
JlanD  Van  Staten  in  Norway,  toitb  an?  &>fjips  o?  Qicffrls 
belonging  to  his  ijpajcff  ? of  Great  Britain,  lu^ctlicr  ti/Off 
^hips  be  Cngle  o;  in  great  number,  if  the?  cart?  fjis 
jell?  of  Great  Britain's  i?lag  oj  3i<uk,  tbe«fo:cfaiD  Dutch 
oj  £h ipe  (hall  Itrifce  Jjjiit  iflag  sm>  lofore  that 
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Cop, fail,  in  the  fame  manner,  ano  toitlj  ns  mud)  refpttt 
aobatbat  anp  time,  oi  in  anp  plate,  been  fo?mettp  p?a* 
rtifcDj  toiuarDs  anp  §sbips  of  bis  f^ajeffp  of  Great  Britain, 
oj  bio  pjcDcceiTojc,  bp  anp  fetyps  of  tj)C  States  General, 
oj  tljcir  pjcotccffojfi. 

IV.  Now  his  Majefty  holds  not  this  Salutation  or  Re- 
fpe«ft,  by  virtue  of  the  League  of  the  Article,  but  at 
the  fame  is  a RIGHT  inherent  to  the  Empire  of  Great 
Britain ; and  therefore  in  the  firftpartofthe  Article  it  is 
declared  in  thefe  Words: 

E-bat  tbc  afojcfaiO  States-General  of  ffjc  ttnitcb 

pjobmtcs,  in  Due  acfenornlcogmrnt  on  tbrir  part  of  tftc 
l*ing  of  Great  Britain's  !S3l<®b?lD  to  babe  bis  Jflag 
refpritco  in  tbc  fecac  hereafter  mcnticneo,  fljall  ano  do  dc* 
tlarc,  anD  agree. 

Now  this  Right  extends  and  fubjetts  all  Nations  what- 
foever  that  fhall  pafs  through  thofc  Seas,  and  between 
thofe  Places  meeting  with  any  of  his  Majefty’s  Ships  of 
War,  bearing  his  Flag,  Jack,  or  Cognizance  of  Service, 
to  ftrike  their  Top-fail,  and  take  in  their  Flag  in  acknow- 
ledgment of  his  Majefly' s Sovereignty  in  thofe  Seas  and 
if  any  fhall  refufc  to  do  it,  or  offer  to  refill,  they  may  be 
compelled  vi,  & manu  fnrti , for  his  Majtfly's  Honour  is 
by  no  means  to  receive  the  lead  Dimunition. 

* V.  If  therefore  any  of  His  Maje/lf  s Subjects  fhould  be 
fo  negligent  or  forgetful  to  pay  that  Obedience,  wheats 
may  he  done  without  lofs  of  the  Voyage,  they  are  to  be 
feized  on,  and  brought  to  the  Flag,  to  anfwer  the  Con- 
tempt, or  elfe  the  Commander  may  remit  the  Name  of 
the  Ship,  Commander  or  Mafter,  as  allb  the  Place  from 
whence,  and  the  Port  to  which  fhe  fhall  be  bound,  to 
the  Admiral-,  however,  before  fhe  is  difmifl,  fhe  irtuft 
pay  the  Charge  of  the  Shot  that  her  Negligence  or  For- 
getfiilnefs  occafioned,  and  afterwards  may  be  indifted 
for  the  fame,  and  feverely  punifbed. 

VI.  In  His  Majefty’s  Seas,  none  of  his  Ships  of  War 
are  toflrike  to  any  and  in  no  other  Part  Is  any  Ship  of 
His  Majclty  to  flrike  her  Flag  or  Top-fail  to  any  Fo- 
reigner, tmlefs  fucli  foreign  Ship  fhall  have  firfl  ftruck, 
or  at  the  fame  time  have  ftruck  her  Flag  or  Top- fail  to 
his  Majefty’s  Ships. 

V|l.  But  if  any  of  the  King  of  England' s Ships  of  War, 
*•  * fhad 
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fhall  enter  into  the  Harboar  of  any  Foreign  Prince  or 
State,  or  into  the  Road  w ithin  (hot  of  Cannon  of  forne 
Fort  or  Cattle,  yet  fuch  Refpc&  mutt  be  paid,  as  is  uflt- 
ally  there  expcdled,  and  then  the  CtmmanAtr  is  to  fend 
afhore  to  inform  himfelf  what  return  they  will  make  to 
his  Salute*  and  that  it  he  hath  received  good  Aflurance, 

•that  his  Majefty’s  Ships  fhall  be  anfwered  Gun  for  Gun, 
the  Port  is  to  be  faluted,  as  is  ufualjbut  without  aflurance 
of  being  anfwered  by  an  equal  numberof  Guns,  the  Pore 
is  not  to  be  fainted : And  yet  in  that  very  refped  before 
the  Port  is  to  be  faluted,  the  Captain  ought  to  inform 
himfelf,  how  Flags  (of  the  fame  quality  with  that  he 
carries)  of  other  Princes  have  been  faluted  there,  the 
which  is  peremptorily  to  be  infilled  on,  to  be  fainted 
with  as  great  Refped  and  Advantage  as  any  Flag  (of  the 
fame  quality  with  the  Captains)  of  any  other  Prince  hath 
been  faluted  in  that  place. 

VIII.  A Captain  of  a Ship  of  a fecond  R3tc,  being  ' 
neither  Admiral,  Vice-Admiral,  nor  Reer- Admiral,  at  W* 
his  firft  coming  and  faluting  his  Admiral  or  Commander 

in  Chief,  is  to  give  Eleven  Pieces, his  Vice-Admiral  Nine, 
and  his  Reer- Admiral  Seven,  and  the  other  proporciona* 
bly  lefs  by  two,  according  to  their  Ranks  * but  the  Com- 
mander or  Captain  of  a Ship  is  not  to  falute  his  Admiral 3'* 
or  Commander  in  Chief,  after  he  hath  done  it  once, 
except  he  hath  been  abfent  from  the  Flag  Two  Months. 

IX.  When  a Ship  of  the  fecond  Rate  fhall  carry  any 
Embafftdor,  Duke  or  Noblemen,  at  his  coming  aboard  . t.. 
he  is  to  give  Eleven  Pieces,  andathis  Landing  Fifteen ; 

and  when  he  fhall  carry  a Knight,  l.ady  or  Gentleman 
of  Quality,  at  their  coming  aboard  he  is  to  give  feven, 
and  at  their  Landing  eleven  * and  the  other  Ships  3ieto 
give  lefs  by  two,  according  to  their  Ranks  and  Number 
of  Ordnance.  >r' 

X.  When  an  Admiral  of  any  Foreign  Nation  is  met 
with  he  is  to  be  anfwered  with  the  like  Number  by  all 
the  Ships  he  fhall  falute  ; ifa  Vice-Admiral,  the  Admi- 
ral is  toanfwerhim  with. twelve  lefs;  but  the  Vice-Ad- 
miral and  Reer- Admiral,  and  as  many  of  the  reft  as  he 
fhall  falute,  fhall  give  him  rhe  like  number*,  ifa  Reer- 
Admiral,  then  the  Admiral  and  Vice-Admiral  to  anfwer 
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him  with  two  lefs  ^ but  if  he  fhall  falute  the  Reer* Ad- 
miral or  any  other,  they  are  to  anfwer  him  in  the  like 

Number. 

XI.  When  a Man  of  War  or  Merchant  Man  of  ano- 
ther Nation,  or  of  our  own,  falutes  any  ot  the  King’s 
Ships,  he  is  to  be  anfwered  by  two  lefs. 

XII.  When  any  of  the  Captains  of  his  Majefty’s  Ships, 
fhall  have  occafion  to  falute  any  of  the  King’s  Caftles,  he 
is  to  give  two  Guns  lefs  than  they  are  direded  to  give 
upon  faluting  their  Admiral  or  Commander  in  Chief,  as 
aforefaid : But  this  entends  only  to  time  of  Peace-,  for  if 
War  is  begun,  no  Guns  ought  to  be  fired  in  Salutes, unlefs 
to  the  Ships  or  Cattles  of  fome  Foreign  Prince  or  State 
in  Amity. 

XIII.  Thofe  Duties  or  Obligations  being  laid  on  Com - 
manders,  confift  of  two  parts  j the  one  is  that  ancient 
prefeription,  which  the  Crown  of  England  claims  by  virtue 
of  the  Sovereignty  of  that  Empire ; the  other  is  but  that 
Refped  which  is  paid  as  vifible  Marks  of  Honour  and 
E/teem, either  to  Kingdoms  or  Perfonspublick  or  private, 
to  whom  thefe  leveral  Commands  are  to  be  obferved  ; 
and  yet  in  thefe  which  are  both  innocent  and  harmlefs 
of  themfelves,  we  want  not  thofe,  who  being  empty  of 
all  that  may  be  called  good,  want  not  malice  to  ftart  up 
w ords,  Wherefore  (hould  the  Lives  of  Men , even  Chriftian 
Men,  he  expofed  to  death  and  faugh  ter  for  (hadows  (as  they 
call  them)  Right  of  Salutation  or  Complement  being  no 
other  in  their  Opinion. 

XIV.  Admitting  therefore  that  the  Evidence  of  ori- 
ginal Compads  and  Rights  ftand  at  fuch  remote  diftances 
from  us,  that  they  are  hardly  difcernable,  and  that  the 
pi  inti  pie  of  Civil  things,  as  well  as  Natural,  is  fought  for 
in  a Chaos  or  Confufion  ^fo  that  the  Evidence  of  ancient 
fads  vefhfta  nulla  retretjum,  there  being  no  infallible 
marks  of  their  pre-exiltence  (one  flep  doth  fo  confound 
and  obliterate  another)  and  that  time  it  felf  is  but  an 
imagination  of  our  own,  an  intentional,  not  a real  mea- 
fure  tor  actions,  which  pafs  away  concomitantly  with  that 
mcafure  of  time  in  which  they  were  done,  for  which  rea- 
lon  we  talk  of  ancient  things,  but  as  blind  Men  do  of  Co- 
lours: Notwithftanding  prefeription  is  fuppoled  by  moft 
to  hold  out  fuch  an  Evidence,  that  as  they  fay,  it  ought 
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to  Glcnce  all  Counrerpleas  in  all  Tribunals,  and  by  the 
prefent  allowance  which  is  indulged  to  it,  it  either  proves 
a good  or  cleanfes  a vitiated  Title  •,  and  hath  this  power 
in  the  civil  Conftitution  of  the  World,  that  for  Quiet- 
nefs  fake  what  it  cannot  find,  we  grant  it  a power  to 
make. 

And  if  we  examine  all  this  ftriclly  at  the  two  great 
Tribunals,  the  external  and  the  internal,  and  argue  the 
7»>  of  it,  as  Statefmcn  and  Lawyers  do,  we  can  then 
raife  the  Argument  of  it  no  higher  in  the  external  or 
temporal  Court,  than  only  this that  it  it  very  con- 
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%/enient  it  Jhould  have  the  iff  edit  of  Right  ’,  left  Properties  and 
Dominion  of  things  Jhould  he  uncertain , and  the  apparent 
negligences  of  lime : Owners  ftiould  he  punijhed , and  Coniro - 
verfies  have  a fpeedy  end:  States  looking  more  after  pub- 
lick  repofe  and  quiet  than  after  ftrick  Virtue  ; and  more 
after  thole  things  which  ar e ad  alterum,  than  that  which 
concerns  a Man’s  own  felf  •,  for,  lay  they,  The  Gods  lock  *Jf,rtrv 
well  enough  after  their  own  Injuries : States  meddle  not  fo  Dl>i 
much  with  great  Prodigalities  as  in  petty  Larcenies,  our 
tbiefeft  Liberty , Privileges,  or  Prerogative  m this  World, 
conjiftsng  only  in  an  uncontroulable  Right , which  we  have  to 
undo  our  (elves,  if  we  pie  aft-  Certainly  if  we  plead  at 
the  other  Tribunal,  as  confciencious  Lawyers,  we  mull 
give  our  ultimate  Rcfolution  out  of  that  Law,  Qiia  i»c.- 
ditur  non  are,  fed  animis : which  is  not  engraved  in  Tables 
of  Brafs,  but  in  the  Tables  of  our  Souls-,  for  the  Rules 
of  Law  cells  US,  Qua  prtneipio  vitsantur , ex  poft  fatto 
nconvaltfcunt,  and  that  prefeription  or  ufu  caption  (whicli 
is  buc  the  lapfe  of  fo  much  Time)  hath  the  power  10 
make  Wrong  a Right ; yea,  to  change  the  morality  of  an 
Adfion,  and  turn  Quantity  into  Quality.  Upon  the  Re. 
fult  of  all  which  taking  for  granted,  what  tlioJc  Ihibborn 
People  do  hold,  that  inltead  of  being  a right,  or  a cer- 
tain Caufe  or  Proof  of  it,  it  only  makes  a Shadow  or  an 
opinion  of  right. 

XV.  And  when  we  have  taken  thofe  People  by  the 
hand,  and  with  eagernefs  run  with  them  to  the  very 
bottom  and  end  of  the  line,  and  there  find  nothing,  we 
are  but  in  Pompefs  Aftonifhment,  when  atcer  his  Con- 
quell  of  Jerusalem,  having  with  fuch  reverence  and 
curiolity  vifited  the  Sunil um  Santtorurr,  And  found  110- 
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thing  there  but  a pair  of  Candleflicks  and  a Chair,  in 
which  there  was  no  God  fitting  ^ yet  for  all  this  Miftakc* 
he  would  not  (as  Jofepkut  faith)  diforder  or  rob  the  Tem- 
ple, which  he  took  by  force  of  Arms,  becanfe  the  very 
Opinion  of  Religion  batb  fume  thing  vf  Religion  ; (which  made 
Jacob  accept  of  Labans  Oath  by  an  Mot)  fo  ought  notw$ 
for  deleft  of  giving  the  Caufcs  of  the  Inception  of  Pre- 
fiViption,  or  of  the  Right  in  Prefcriprion  diforder  a 
State  or  be  theoccafion  of  ferting  of  two  Nations  at  en- 
mity ; nay,  though  in  Confidence  we  are  fatisfied  that  it 
contains  hue  the  Opinion  or  Shadow  of  Right : And  as  to 
the  involving  the  Lives  of  the  Innocent,  there  is  no  fuch 
thing  in  the  matter,  for  there  is  not  required  any  thing 
which  they  do  not  owe,  nor  are  they  defigned  to  Death  ; 
but  if  the  Caufe  be  fuch  that  they  that  are  Innocent  mult 
perifh,  that  is,  be  expofed  to  Death  by  their  Rulers  be- 
cauic  they  obflinately  will  not  yield  that  which  is  right, 
but  will  involve  the  Lives  of  their  innocent  Subjefts  by 
Force,  to  defend  that  which  is  wrong,  iuch  guilty  Go- 
vernours  muft  arifwer  for  the  Defeft  of  their  own  evil 
Aftions  : On  the  other  hand,  there  can  be  no  doubt  made, 
but  he  th3t  hath  an  undoubted  Right,  being  a Sovereign, 
the  Subjefts  partake  in  the  fame,  and  the  Indignity  offer- 
ed to  him,  they  immediately  become  Partakers  in  the  Suf- 
fering, for  the  Satisfaction  of  which  they  may,  yea,  are 
obliged  both  by  the  Law  of  God  and  Nations  to  feek 
Reparation  (if  their  Prince  fhall  command)  w,  &manu 
fort i,  by  the  Hazard  of  their  Blood  and  Lives. 


XVI.  On  the  other  Hand, as  War  introduces  the  great- 
eft  of  Evils,  viz.,  the  taking  away  of  Men’s  l ives,  and  that 


which  is  equivalent  to  Life ; fo  right  Reafon  and  Equity 
tells  us,  that  it  ought  not  to  be  undertaken  without  the 
grcatdl  Caufe,which  is  the  keeping  of  our  Lives, and  that 
without  which  oor  i.ives  cannot  be  kept  ^ or  if  they  Ihould 
be  kept,  yet  they  would  not  be  of  any  value  to  us,  feeing 
there  may  be  a Life  vvorfc  than  Death,  even  Captivity  ; 
wherefore  as  we  are  forbidden  to  go  to  Law  for  a littic 
Occafion,‘fo  we  are  not  to  goto  War  but  for  the  great- 
eft.  Now  thofe  things  that  arc  equivalent  to  a Man’s 
Life,  arc  fuch  to  whom  Almighty  God  appointed  the  fame 
equal  Punifhmcnt  as  to  Murderers,  and  fuch  were  break- 
ers into  Hoiifes,  breakers  of  Marriage-fidelity,  Publifh- 
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crs  of  falfc  Religion,  and  thofe  who  rage  in  unnatural 
Lufts,  and  the  like- 

However,  before  Men’s  Pcrfons  or  Goods  are  to  be 
invaded  by  War,  One  of  thefe  three  Conditions  is  requi- 

fite. 

£ a.  Neceffitv,  according  to  the  tacite  Contract  in 
the  firft  dividing  of  Good,  as  hath  been  already  ob-  »v  ‘ 

ferved. 

2i  A Debt. 

3-  A Man's  ill  Merits,  as  when  he  doth  great  Wrong  . 
or  takes  part  with  thofe  who  do  it. 

Againft  which  if  any  thing  is  committed.  War  may  be 
commenc’d, nor  is  the  fame  repugnant  to  the  1 .aws  of  Na- 
ture 5 that  is,  whether  the  thing  may  be  done  not  unjaft- 
ly, which  hath  a neceflary  Repugnance  to  the  rational  and 
iocial  Nature } amongft  the  firft  Principies  of  Nature,  * • 
there’s  nothing  repugnant  unto  War  ; on  the  ocher  hand 
there  is  much  in  favour  of  it,  for  both  the  end  of  War, 
the  Confcrvation  of  Life  and  Members,  and  the  keeping 
and  acquiring  of  things  ufeful  unto  Life,  is  moft  agreeable 
to  thofe  Principles ; and  if  need  be,  to  nfc  Force  to  that 
Purpofe  is  not  difagreeable,  fincc  every  living  thing  hath 
by  the  Gift  of  Nature  Strength,  to  the  end  it  may  be  able 
to  help  and  defend  itfelf.  Betides, llcafon  and  the  Nature  v;fun  . u 
of  Society, inhibits  not  all  Force,  but  that  which  is  repug-  s.-n,  t Zi.  ' 
nant  to  Society,  that  is,  which  depriveth  another  of  his  d ic  vi,  id 
Right ; for  the  end  of  Society  is,  that  every  one  may  en-^‘  arma. 
joy  his  own  ; this  ought  to  be,  and  would  have  been, 
though  the  Dominion  and  Property  of  PoflclTions  bad 
not  been  introduced  for  Life,  Members  and  Liberty  » 
would  yet  be  proper  to  every  one ; and  therefore  with-  ; '•'?£ 
out  Injury  could  not  be  invaded  by  another:  To  make 
oft  of  what  is  common,  and  fpend  as  much  asfiifliccs 
Nature,  would  be  the  right  of  the  Occupant,  which  . .jf., 
Right  none  could  without  Injury  take  away.  And  this  - <’•>  - 
is  proved  by  that  Battle  of  Abraham  with  the  four  Kings,  * 

Who  took  Arms  without  any  Commiflion  from  GOD,  »-  ‘ 

and  yet  was  approved  by  him ; therefore  the  Law  of 
Nature  was  his  Warrant,  whofe  Wifdom  was  no  lefs  e- 
minent  than  his  Sanft  ity,  even  by  report  of  Htatbtm,  B -- 
re/mand  Orfhtui)  nor  is  the  fame  repugnant  to  the  fit-  vl.A- 
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breu>  Law  or  Gofptl , as  the  fame  is  moft  excellently  prov- 

• Di  7ttre  BW-  cd  by  the  Incomparable  Grottui  *. 

fix  fscu,  liln  XVII. On  the  other  hand,  the  Fear  of  uncertain  Dan- 
i.  cep,  i.  ger,  as  building  of  Forts,  Caftlesand  Ships,  and  the  like, 
though  the  tormer  he  on  Frontiers,  the  refilling  of  Wives 
(when  others  may  be  had)  the  changing  ot  Countries 
t either  Barren  or  Moorilh  for  more  fertile  or  heathfni 

* which  may  iuflly  be  done : As  in  the  Cafe  of  the  old 

Ger-nam  AsTac:tut  relates : So  likewife  to  pretend  a Ti- 
- < , tie  to  a Land,  becaufe  it  was  never  found  out  or  heard  of 

, before  i thac  is,  if  the  fame  beheld  by  a People  that 

are  unnder  a Government ; nay,  though  the  Government 
be  wicked  or  think  amifs  of  G O D,  or  be  of  a dull  Wit ; 
for  Invention  is  of  thofe  things  that  belong  to  none  for 
neither  is  moral  Virtue,  or  Religious,  or  Perfe&ion  of 
ndo>-dc  M>  Underllaoding  required  to  Dominion  ; but  yet  if  a new 
tel.  1.8.31.  piaCe  or  Land  lhall  be  difeovered,  in  which  are  People 
a ' together  deftitute  of  lleafon,  fuch  have  no  Dominion, 
but  out  of  Charity  only  is  due  unto  them  what  isneceflary 
tor  Lite  ^ for  fuch  are  accounted  as  Infants  or  Mad-men, 
•».,  whofe  Right  or  Property  is  transferred,  that  is,  theufe 

Victor  it  Jure  c r >n.u  1 ki-*: . 
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of  the  fame,  according  to  the  Law  of  Nations  in  fuch 
Cafes  a charitable  War  may  be  commenc'd. 

XV III.  To  prevent  all  the  fad  Calamities  that  mult; 
inevitably  follow  the  ungoverned  Hand  in  War,  Faith 
muft  by  all  Means  be  laboured  for  } for  by  that,  not  on- 
ly every  Common  Wealth  is  conferved,  butalfo  that 
greater  Society  even  of  Nations,  that  once  being  taken 
away,  then  faiewel  Commerce,  for  that  muft  be  then 
Ca  en  away  from  Man  ; for  Faith  is  the  moft  Sacred  thing 
tn.u  is  l'eattd  in  the  Breaft  of  Man,  and  is  fo  much  more 
religioufly  to  be  kept  by  the  fupreme  Rulers  of  the 
World,  by  how  much  more  they  are  exempted  from  the 
Punifnmentof  their  Sins  here  than  other  MentTake  away 
Faith,  and  then  Man  to  Man  would  be  (as  Mr.  Hobbt 
obferves)  even  Wolves  \ and  the  more  are  Kings  to 
embrace  it,  firft  for  Conference,  and  then  for  Faith  and 
Credit  fike,  upon  which  depends  the  Authority  of  their 
Government.  The  Ambalfadors  of  Jujhnian  addrefled 
their  Speech  to  cbofroes  after  this  manner  : Dsd  -we  net  fee 
you  here  with  our  own  Eyei , and  pronounce  thofe  Words  in  your 
Ears,  wt  fhould  ntvtr  have  believed  that  Chofroes  the  Son  of 
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Cabadcs,Vfl«W  irwsg  &i  Army,  and  enter  forcibly  into  the  Ro- 
man Bounds , contrary  to  his  League,  the  only  Hope  left  to  thofe 
that  are  affli&ed  with  War  ? For  what  is  this , Z>ur  to  change 
the  Life  of  Men  into  the  Life  of  wild  Bcafls  ? Take  away 
Leagues , and  there  wtU  be  eternal  Wart , and  Wars  without  end 
wi'l  have  this  EffeS,  to  put  Mm  befides  themfelves , and  dsveft 
'them  of  their  Nature.  If  then  a fafe  Peace  may  be  had, it  is 
well  worth  the  releafing  of  all  or  many  Injuries,  Loflcs, 
and  Charges,  according  to  that  in  Artftotle : Better  it  tt  to 
yield  feme  of  our  Goods  to  thofe  that  are  more  Potent,  than 
contend  wttb  them  and  loft  all ; for  the  common  Chances  of 
War  mull  be  confidered,  which  if  fo,  the  Scope  of  the 
principal  part  of  this  Firlt  Book  may  be  avoided,  and  we 
let  into  the  peaceable  Trad  of  Traffick  and  Commerce. 
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Chap.  I. 

Of  ttje  bauous  ant)  Obligation^  of 

Ououctie)  ant)  partner**  of  Sfetypp  in  Cafe* 
p?ttoate. 

I.  Of  Navigation  in  general.  i Bant. 

II.  Of  Owners  their  fevertl  Power t ' IX.  4 ship  for  the  id  of  Tiricy  he- 
wer thofe  Veffels  they  ire  Farmers , comes  forfeited ; yet  if  bona  fide 
in.  Trover  for  a part  of  t ship.  I fold,  where  the  Property  may  be 

III.  U here  Ships  ire  oblig'd  to  mate  ] qurjlioited. 

a Voyage  before  they  can  befoU\  X.  Monies  borrowed  by  the  Mi/hr, 
end  what  may  be  done  when  part  i where  she f me  obliges  the  Owners, 
prosefl  againfl  a Voyage.  | and  where  not.  - ; 

IV.  The  Mafier  how  brought  in  by  XI-  Where  be  that  obtains  an  unlaw  - 
the  Owners,  and  the  reafon  why  in  \ fulpojfffionof  a Sbip,fhall  anfwer 
fuch  t manner. 

V.  Where  the  Owners  ought  to  be 
repaired  for  the  D smites  of  the 
Mafier, 

VI-  Where  ships  brole  in  pieces  de- 
termine the  Partnerfhip  as  to  the 
Vtjfei,  and  where  not. 

VII.  Where  a Ship JbaH  be  the  Buil- 
ders, and  where  only  hit,  whofe 
Materials  Jhe  was  ereded  wish. 


the  full  freight  to  the  Owners. 

XII.  And  where  she  Owners  JbaB 
have  their  Freight,  though  they 
lofe  their  Lading. 

XIII-  Where  a ship  may  become  a 
Deo  Jan  J,  and  where  not.  Not  for- 
feited till  Condemnation. 

XIV.  How  recoverable  by  the  Laws 
of  England. 

XV.  Foieign Ship  naturalis'd  upon 


VIM.  Where  Property  of  the  Vejfel.  file  needs  not  to  male  Oath  again 
altered  changes  not  shat  of  the  upon  the  New  Ad. 


I 


" N the  precedent  Book  having  obferved  fomethingof 
the  Rights  of  Ferfons  and  of  Things  in  a ftate  of 

Nature,  and  how  necefiarlily  they  came  at  firft  to 

he  appropriated  and  how  equitably  they  are  now  continu- 
ed in  the  poflelTion  of  thofe  to  whom  they  arcconfigned  by 
the  Jonatsort  of  others,  by  the  Laws  of  Nations,  and  main- 
tained or  deftroyed  by  the  equity  of  thofe  various  Laws 

which 
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which  rules  and  governs  them  in  reference  to  matters 
jmbhtL,  all  which  is  juftified  by  the  Scripture  it  felt:  It 
may  not  now  feem  improper  to  examine  the  private  caafet 
changing  the  fame,  and  of  the  contingencies  and  advan- 
tages that  wait  on  that  which  we  properly  call  Com- 
Qierce. 

The  Great  Creator  having  finilhed  his  Mighty  Work, 
and  given  Man  that  Dominion  which  he  now  enioys,as 
well  over  the  Fifh  in  the  Seas,  as  the  Beafls  in  the  Field, 
he  was  not  forgetful  of  bellowing  on  him  thofe  things 
which  were  ncceflary  for  the  Government  and  liipport 
of  the  fame,  creating  at  the  fame  time  Trees  which 
grow  as  ic  were  fpontaneoufly  into  Veflels  and  Canoos; 
which  wanted  nothing  hut  launching  forth  to  render  them 
wfeful  for  his  accomodation,  which  afterwards  he  by 
his  Divine  Genius  (infpired  by  that  Mighty  One)  finding 
Materials,  hath  fince  fo  complcated  and  equipt,  3S  to 
render  it  the  moll  beautiful  and  ftupendious  Creature  (not 
improperly  fo  called)  that  the  whole  World  can  produce, 
which  being  not  retarded  by  lett  of  Winds,  or  other  con- 
tingent accidents,  fubmits  it  felf  to  plow  the  unknown 
paths  of  that  vafh  Element,  to  brave  all  Encounters  of 
Waves  and  Rocks,  to  fathom  and  furvey  the  vaft  immen- 
sities of  the  very  World  it  felf,  to  people,  cultivate,  and 
Civilize  uninhabited  and  Barberous  Regions,  and  to  pro- 
claim to  the  Univerfe  the  Wonders  ot  the  Archaetl , the 
Skill  of  the  Pilot , and  above  all  the  Benefits  of  Commerce  ^ 
fo  that  it  is  no  wonder  at  this  day  to  find  Nations  contend- 
ing who  Jhonld  furpafscach  other  in  the  Art  of  Naviga- 
tion and  to  monopolize  if  polfible,  the  very  Commerce 
and  Trade  of  the  World  into  their  hands;  and  that,  all 
by  the  means  of  this  moll  excellent  Fabrick. 

II.  Hence  it  is,  that  Ships  and  Veflels  of  that  kind  be-  ^ 
ing  originally  invented  for  ufc  and  profit,  not  for  pieafure^ 
and  delight,  to  plow  the  Seas,  not  to  lie  by  the  Walls, 
to  fupply  thole  of  the  Mountains  as  well  as  thofe  on  tli eo%.  qu*  '* 
Sea  Coalls.  V*4  Mi9, 

Therefore  upon  any  probable  defign  the  major  part  of 
the  Owners  may  even  agamft  tie  conjent , though  not  with- 
out the  privity  and  knowledge  of  the  reft,  freight  out  their  - 
Vcflel  to  Sea. 
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If  it  fhould  fo  fall  out  that  the  major  part  protcjf  agaioft 
the  Voyage,  and  but  one  left  thac  is  for  the  Voyage,  yet 
the  fame  maybe  cffe&ed  by  that  party,  efpecially  if  there 
be  t quality  in  Partnerfhip. 

As  an  incouragement  to  the  Building  of  Ships  being  of 
that  univerfal  Advantage  to  the  Pablick  in  point  qf 
Trade,  and  Commerce,  to  contrive  and  veil  the  Owners 
M?r  propriety  in  them,  both  by  the  Common  Laws  of  this 
Realme,  and  the  Maritime  Laws,  it  is  provided  that  in 
'*■  cafe  a Ship  be  taken  away  or  the  Owners  difpoflefl,  they 

may  maintain  an  A&ion  of  Trover  and  Convertion  for 
an  8ch,  a 16th,  or  any  other  Part  or  Share  of  the 
fame. 

Tenants  in  In  an  Aflion  on  the  Cafe,  the  Plantin' declared  that  he 
common  of  a was  o.vner  of  the  16th.  part  of  a Ship,  and  the  Defec* 
,p‘  dant  Owner  of  another  16th.  Part  of  the  fame  Ship,  and 
that  the  Defendant  fraudulently  and  deceitfully  carried 
, * the  faid  Ship  ad  loca  travfmartna%  and  difpofed  of  her  to 

hisownufe,  by  which  the  Plaintiff  loll  his  16th.  part 
to  his  damage,  on  not  guilty  verdifl,  for  the  Plaintiff 
moved  in  Arrcftof  Judgment,  that  the  Aftion  did  not 
lye,  for  tho'  it  be  fonnd  deceptive,  yet  this  did  not  help 
it,  if  the  Action  did  not  lye  on  the  fubjeft  matter.  And 
here  they  are  Tenants  in  Common  of  the  Ship,  and  by 
[5^7  * Littleton  between  Tenants  in  Common  there  is  not  any 
. Remedy,  and  there  cannot  be  any  fraud  between  them, 
becaufc  the  Law  fuppofes  a trull  and  confidence  betwixt 
them.  G»v  v r agaiull  Saweer  Raymond.  1 5.1.  Ltvinz*  29. 
and  I-  Kc*blc-i%.  Agree  3.  Leond.  228.  Bennington  againlt 
Bennington.  Yet  See  Noy  14.  to  the  contrary. 

Leg  fin.e.%,  IIL  Owners  by  Law  can  no  ways  be  obliged  to  conti- 
pro  sf-roK  nue  their  paftion  or  partnerlhip  without  fundering;  but 
rfr‘ **$■  yet  if  they  will  funder,  the  Law  Marine  requires  fome  con- 

^derations  to  be  performed  before  they  can  fo  do.  And 
rjg.fi eonveniat  therefore  if  the  Ship  be  newly  built, and  never  yet  made  a 
pro  sco.  Voyage,  or  is  newly  bought,  fhe  ought  to  be  fubjeft  to 
one  Voyage  upon  the  common  out-read  and  hazard,  be- 
fore any  of  the  Owners  fhall  be  heard  to  funder  and  dif- 
tti  charge  their  parts ; but  by  the  Laws  of  England  the  Ow- 

ners  may  before  any  fuch  Voyage,  fell  or  tranfmit  their 
Righc. 
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If  it  fells  out  that  one  is  fo  obflinate  that  his  confent  & fmf. 

cannot  beJiad,  yet  the  Law  will  enforce  him  either  i~o'n  L$‘h*c i,T 
hold,  or  to  fell  his  proportion ; but  if  he  will  fet  no  price, /u”juJ'Jum 
the  reft  may  out-rigg  her  at  their  own  colls  and  charges,/^.  U' 
and  whatfoever  Freight  Ihe  earns,  he  is  not  to  have  any 
fharc  or  benefit  in  the  feme.  But  if  fuch  Veflel  happens 
tomifearry  or  be  caft  away,  the  reft  mult  anfwer  him  his  ^enTrc^cht 
part  or  proportion  in  the  Vefiel.  cd  out  agfinft 

the  grain  of 

feme  of  the  Part-Owners,  the  fame  is  under  fuch  Prorifges,  Cautions  and  Limitati- 
ons as  the  Law  in  that  cafe  requires. 

But  ifit  (hould  fall  out  that  the  major  part  of  the  Own-  G,°r*  l 
ers refufc  to  fet  out  the  Vefiel  to  Sea,  there  by  reafon  of 
the  unequality  they  may  not  be  compelled  ; but  then  fuch  cufpJdcla^n- 
Vefiel  is  to  be  valued  and  fold:  Thelike  where  part  of  the  h/.is  Leg.  ar. 
Owners  become  deficient  or  unable  to  fet  her  forth  to  boribu.  §.  m- 
Sea.  vh  it  ujufruB. 

JV.  The  Mafter  of  the  Vefiel  is  eligible  by  the  Part-  Leg  r.m  ttiur 
Owners  in  proportion,  not  by  the  majority,  and  he  that  F.deufuV 
is  moll  able  is  to  be  preferred.  The  Wifdom  ot  the  latter  bjbei- 
Ages  have  been  fuch;  that  few  have  gone  out  in  that  con- 
dition, butthofe  that  have  commonly  had  lhares  or  parts 
in  the  feme  Veflel.  In  the  preferring  therefore  of  a Ma-  +cotc  4.  irjlit. 
fter,  his  ability  and  honefty  is  to  be  conlidered,  fince  on  146. 
him  refts  the  charge  not  only  of  the  Veflel,  but  of  the  La- 
ding; their  very  aft  ions  febjefting  the  Owners  *f-  to  anfwer  1 8' lVS'  *** 
for  all  damage  that  (hall  be  fuftained  by  him  or  his  Mari-  w 
ners,  be  it  in  the  Port  or  at  Sea,  to  tbe  Lading  or  Goods  2“  * 
of  the  Merchant  or  Laden,  and  they  are  made  liable  as  v„fm s/«. ' 
well  by  the  Common  Laws  * of  England,  as  the  Law  -{• 

Marine,  u&- li 

V.  It  the  Mafter  commits  offences  either  negligently  SeS‘  3* 
or  wilfully,  he  lhall  berelponfableover  to  his  Owners  for 
the  reparation  of  damage  ; nor  are  they  bound  to  joyn, 
but  may  fever  and  fee  apart  as  well  by  the  Common  Law  * |7* 

as  the  Marine:  So  likewife  if  the  Ship  hath  earned  SMkjvcr]* 
Freight,  and  part  of  them  receive  their  parts,  the  reft  Uriet.j.i&U t 
may  bring  their  Aclion  for  their  jhare  without  joyning  444- 
with  the  others.  • 


SDf  SDtoticrjtf  ant)  #artner$foF  fetyptf; 

The  Defendants  were  proprietors  of  a Ship,  in  which 
Goods  were  ufually  tranfported  for  hire,  and!  the  Plain- 
tiff Goods  upon  the  Ship  to  be  carrira  for  hire, 
from  London  to  Topfham  in  Comitatu  Devon,  and  that  the 
Defendants  received  them,  and  undertook  to  bring  them 
to  lopjham , but  that  they  not  being  careful  of  their  Duty 
but  neglefting  it , tam  tmprovidentur  placed  and  car- 
ried the  faid  Goods,  that  tho  the  Ship  fafely  arrived  at 
Topfham,  yet  the  Goods  were  fpoiled.  Aud  upon  non 
culp.  pleaded.  The  Jury  found  a fpecial  Verdift,  >ok~ 
That  no  other  Perfons  prater  the  Defendants  areProprie- 
tors  and  Part-Owners  of  the  Ship,  that  the  Ship  had  a 
Matter  locat  in  her  by  the  Part-Owners  who  had  6oI. 
Wages  for  every  Voyage  between  Topfham  and  * London , 
that  the  Goods  were  delivered  to  the  Matter  none  of  the 
Part-Owners  being  prefent,  and  that  there  was  not  any 
Contraft  made  with  them  or  any  of  them  by  the  Plain- 
tiff, that  the  Ship  arrived  fafe  to  lopjham  but  the  Goods 
were  fpoiled.  Et  fi  pro  Quer,  pro  Quer  ft  non  pro  Def. 

And  two  points  were  made. 

i.  If  the  Proprietors  are  chargeable  no  Contraft  being 
made  with  them,  and  there  being  a Matter  that  is  char- 
geable in  refpeft  of  his  Wages,  according  to  the  Cafe 
of  Mon  and  Slue  yet  per  Holt.  Che.  Jufttce  clearly,  that 
tho'  the  Matter  be  chargeable  in  refpeft  of  his  Wages, 
fo  are  the  Proprietors  in  refpeft  of  their  Freight  that 
they  receive  for  the  carriage  of  the  Goods  at  the  Election 
of  the  Plaintiff 

i.  If  the  Aftion  lay  againttthe  Defendant  alone,it  ap- 
pearing that  there  are  other  Part-Owners  not  made  De- 
fendants,and  held  that  theAftion  did  not  lye  againft  them 
foie,  but  ought  to  have  been  againft  all  the  Part-Owners, 
for  all  the  Part-Owners  are  chargeable  in  refpeft  ot  the 
Profit  they  make  by  the  carriage  of  the  Goods,  and  that 
in  point  of  Contraft  upon  their  undertaking,  be  it  im- 
plyed  or  exprefs,  and  are  not  chargeable  as  Trefpaflers, 
for  then  one  might  be  chargeable  alone,  but  in  point  of 
Contraft  upon  their  Receipt  of  the  Goods  to  be  carried 
for  hire,  and  fo  the  Plaintiff  had  laid  it  in  his  Declara- 
tion that  they  undertook  to  carry  them.  Judgment  pro 
Difen  die  as  by  3.  Mod , ,21.  Bofon  con  Sanford  3.  Levmz. 


3)f  4>tontr0  ant)  of  S> typg.  a a 3 . 

(458.  where  it  is  with  a C#r.  advifarc , we/  le  Reporter 
r Judgment^o  D^^r,.  . 

VI.  Ira  Ship  be  broken  up  or  taken  in  pieces,  with 
Intent  to  convert  the  fame  to  other  nfes ; if  after  wards  storm  ff.  d/ 
upon  advice  or  change  of  mind,  (he  be  rebuilt  with  the 
feme  Materials.,  yet  this  is  now  another, and  not  the  fame 
Ship,  efpecially  if  the  Keel  be  ript  up  or  changed, and  the 
whole  Ship  be  once  all  taken  afunder  and  rebuilt,  there 
determines  the  Partnerfhip  quoad  as  to  the  Ship.  But  if  quod  in  §. 
a Ship  be  ript  up  in  parts, and  taken  afunder  in  parts,  and  *n'  *• Le&- 
I repaired  in  parts,  yet  (he  remains  (till  the  fame  Veflel  and 
npt  another  nay  though  (he  hath  been  fo  often  repai- 
red that  there  remains  not  one  (lick  of  the  Original  Fa- 
brick. 

VII.  If  a Man  (hall  repair  his  Ship  with  Plank  or  other  Mu/iinjfL 
Materials  belonging  to  another,  yet  the  Ship  maintains r“ 
and  keeps  her  firft  Owners. 

But  it  a Man  take  Plank  and  Materials  belonging  to  ff.Hb.6.  tit.i. 
another,  and  prepared  for  the  ufe  of  Shipping,  and  with ,tf*-  6l- 
them  build  a Ship,  the  property  of  the  Veflel  follows  the 
Owners  of  the  Materials  and  not  the  Builder. 

But  if  a Man  cut  down  the  Trees  of  another,  or  takes  'ieg.fi  ex  met , 
Timber  or  Planks  prepared  for  the  erc&ing  or  repairing  ffde  aeq.  r<r. 
of  a dwelling-Houle;  nay,  though  fome  of  them  are  for 
! (hipping,  and  builds  a Ship,  the  Property  follows  not  the  quisfu.'ff. 

I Owners  but  the  Builders.  pign.  all  ’. 

VIII.  If  a Ship  be  fold  together  with  her  Tackle,  Fur-  Leg.  Mtrcellut 
niture,  Apparel,  and  all  other  her  Inftruments  thereunto  •»  §.armmen- 
belonging,  yet  by  thefe  words  the  Ships  Boat  is  not  con- u'  O'  ** rei 
veyed,  but  that  remains  (till  inthe  Owners;  fb  it  is  if  theV£';J'““*' 
j Ship  be  freighted  out,  and  afterwards  at  Sea  fhe  commits 
I Piracy : The  Ship  is  forfeited,  but  the  Boat  remains  (till 

to  the  Owners  f.  +tw„.  ?.y«. 

| . -.M  , Tfi.  Rolls  i. 

i part  Abridg./o/.  530.  Bald,  in  Leg.  turn  preform  Cod.  di  Xautic.  • fame,  mm.  6. 

And  though  Ballad:  is  generally  ufed  in  Shipping  by 
thofe  Ships  that  are  freighted  outwards,  in  order  to  bring- 
ing home  of  Goods,  yet  is  not  the  fame  any  pare  of  the 
Furniture  of  the  Veflel ; and  fo  it  was  adjudged  in  debt  on 
Bond  the  Condition  was,  that  whereas  the  Plaintiff  had 
bought  of  the  Defendant  a Ship,  if  the  Plaintiff  (hall  enjoy 

the 
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the  laid  Ship  with  all  the  Furniture  belonging  to  the  lame, 
without  being  difturbed  for  the  Ship  or  any  Furniture 
appertaining  to  it,  that  then,  e^c.and  the  cafe  fell  out  to 
be,  that  after  the  fale  of  a Ship,  a ftrangcr  fued  the  Plain- 
tiff for  certain  monies  due  for  Ballaft  bought  by  the  Dc- 
fendant  for  the  fame  Ship,  in  which  Suit  he  obtained 
Mnb.7,.  E''fS€ntencCi  upon  which  the  ship  was  feized,  the  Queftioa 
Limtr'icife  was,  If  Ballaft  be  Furniture  for  a Ship  or  not,  it  was  re- 
Lem.  4$,  47!  folved  that  it  was  not  •,  for  though  it  may  be  as  neceflary 
as  Sails,  yet  it  is  not  always  fo,  for  fometimes  they  fail 
without  Ballaft,  for  the  Merchandize  it  felf  may  be  fuf- 
ficienttoanfwerthatpurpole.  ** 

Mich  n 7".  IX.  If  a Ship  commits  a Piracy,  by  reafon  of  which  fhe 
in  B.  it- Sir  becomes  forfeited,  if  before  feizure  fhe  be  B na  fidt  lold, 
Aicb.  Bingie/t  the  property  (hall  not  be  queftioned,  nor  the  Owners 

Airid rR/!/S  diverted  of  the  fame.  , , 

A * X.  If  a Matter  fliall  take  up  Monies  to  mend  or  visual 

his  Ship  where  there  is  no  occafion,  (though  generally  the 
Owners  (hall  anfwer  the  fad  of  the  Matter)  yet  here  they 
fliall  not,  but  only  the  Matter.  But  if  there  were  caufe  of 
mending  the  Ship,  though  the  Matter  fpend  the  Money 
Calc,  Hobirti  anocher  way,  yet  the  Owner  and  Ship  become  liable  to 
fot.  11.  Us , the  fati«,faftioh  of  the  Creditor ; for  it  were  very  unreaso- 
nable that  the  Creditor  fhould  be  bound  to  take  upon  him 
the  care  of  repairing  the  Ship,  and  fupply  the  Owners 
room,  which  mutt  be  fo,  if  it  lhould  be  neceflary  for  him, 
to  prove  that  the  Money  was  laid  out  upon  the  Ship  j fo  on 
the  other  hand,  itftands  with  reafon  that  he  be  hire  that 
he  lends  his  Money  on  fuch  an  occafion  as  whereby  the 
Matters  fad  may  oblige  the  Owners,  which  he  cannot  do 
otherwife,  unlefs  he  knows  that  the  money  borrowed  was 
Clof  /tftia*.  neceflary  for  the  repair  of  the  Ship ; and  therefore  it  the 
futcr  toi.  leg.  shjp  wanted  fome  repairs,  and  a far  greater  and  more 
5*  extravagant  fum  was  lent  than  was  needful,  the  Owners 
fliall  not  be  liable  for  the  whole. 

pit r.  lib.  6. tit.  XI.  If  a man  gets  pofleflion  of  Ship  having  no  Title  to 
1 6 * Cr  lib.  7.  tj,e  fame,  by  the  Law  Marine,  he  (hall  anfwerffuch  damage 
tit.  1 t*S  • * as  the  Ship  in  all  probabily  might  have  earned ; and  the 
S/faSTc  Law  reafon  of  that  is,  bccaufe  the  only  end  of  Shipping,  is  the 
akefam  'imployment  thereof : but  if  a Warrant  be  diredcd  out  of 
the  Admiralty  to  the  AJarjhJ  of  the  fame  Ship,  toarreft 
fuch  a ship  and  Salvo  Cuflodtre,  who  by  force  of  the  lame 


Dig.  lib.  14. 
fit.  1.  1 7. 

BriJgmn’s 
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ifttcrs  into  the  fame  Ship,  though  the  Warrant  does  not 
mention  that  the  Officer  fhould  carry  away  the  Sails  of  Mi‘b.iCir.  in 
the  fame  Ship,  yet  he  may  juftifie  the  taking  the  fame, for  CSea^e' 

that  he  cannot  Salvo  Cuflodtre  the  fame  Ship,  unlefs  he 
•carries  away  the  Sails. 

iiXil.  AShip  is  freighted  out}  accordingly  fhe  receives  n^cfl.Ub.  19 
In  her  Lading  purfuant  to  agreement,  afterwards  an  Em-  tit.  1.  61. 
hargo  happens,  and  the  Lading  is  taken  as  forfeited,  yet  ^^<*onth  : 
jthe  Owners  (hall  notwithftanding  receive  Freight,  for  ^ame  ^avr> 
here  is  no  fault  in  them,  but  only  in  the  Mercoanc. 

xnr  In  Aqua  dulci  a Ship  may  become  a Deodand,but 
In  the  Sea,  or  in  Aqua  fat/a,  being  an  Arm  of  the  Sea, 
no  Deodand  of  the  Ship  or  any  part  of  it,  though  any  3 /»/?«. /«/•,??• 
body  be  drowned  out  of  it,  or  otherwife  come  by  their 
•death  in  the  Ship,becaufe  on  fuch  waters,  Ships  and  other 
Veflels  are  fiibjed  to  fuch  dangers  upon  the  raging  waves 
In  refpedt  of  Wind  andTempeft  3 and  this  diverfity  all  our 
ancient  Lawyers  do  agree  in,  and  it  does  more  efpecially 
appear  in  the  Parliament  Rolls,  whereupon  a Petition  it  fat.  Pariim: 
Ired,  That  if  it  jhould  happen  that  any  Man  or  Boy  S r Bd.  %•  nSir,’ 
r drowned  by  a fad  cut  of  any  Ship , Boat,  or  Vefel,  p'  > ■ 
ild  be  no  Deodandi : Whereupon  the  King  by  great  ^ 

; with  his  Judges  and  Council  learned  in  the  Laws; 
ttfwer.  The  Ship,  Boat  or  Vefl'el,  being  upon  the  Sea  l g j;  n *„• 

| adjudged  no  Deodand , but  being  upon  a frefh  River  it  ' ' ' 

fir  a Deodand but  fljc  King  toill  fficto  fabour. 

There  are  abundance  of  other  Petitions  upon  the  like  oc- 
. in  Parliament. 

tip  lying  at  Redrith, in  the  County  of  Kent, near  the 
e to  be  careen’d  and  made  clean,  it  happened  that 
of  the  Shipwrights  being  at  work  under  her  at  low 
fater,  the  VelTel  (then  leaning  afide)  fortuned  to  turrl 
oyer  the  contrary  fide,  by  means  of  which  the  Shipwright 
killed:  Upon  a Tryal  at  Bar, where  the  Queftiori  was. 

Whether  this  Deodand  did  belong  to  the  Earl  of  Salisbury,  Mid^cd  si 
who  was  Lord  of  the  Mannor,  lying  contiguous  to  the  in  s- 
place  where  the  Man  was  flain,  or  to  the  Almoner  as  a 
matter  not  granted  out  of  the  Crown?  fri  that  cafe  it  was 
felbived.  That  the  Ship  was  a Deodand,  and  the  Jury 
thereupon  found  a Vetdid  for  the  Lord  of  Salisbury,  that 
the  fainfc  did  belong  to  his  Mannor. 


2i6  ©f  atiu  ^attnerg  of 

Ou  Importation  of  prohibited  Goods,  the  Ship  cannot 
be  feiz.’d  as  forfeit  till  a Condemnation  in  the  Exchequer 
thereon.  Horne  a gain  ft  Ivye  X Keeble  604. 

XIV.  Thus  Men  from  their  neceflity  and  fafety  having 
from  hollow  Trees,  nay  Reeds,  Twigs  and  Leather  (for 
fuch  were  the  rude  beginnings  of  thofe  ftupendious  things 
we  now  admire)  advanced  the  Art  to  that  degree,  as  ta> 
render  it  now  the  moll  ufeful  thing  extant ; and  as  the 
Mathcmaticks,  Aftronomy  and  other  Sciences  have  ad-, 
ded  to  its  fecurity,fo  have  fucceeding  Ages  from  time  to 
time,  provided  Priviledges  andLaws  by  which  it  Rath  al- 
ways been  regulated  and  governed,  the  which  upon  all 
occafions,  and  in  all  Courts  have  generally  had  a genuin 
conllruftion  as  near  as  might  be  to  the  Marine-Cuftoms  % 
and  therefore  at  this  day,  if  a Ship  be  taken  away,  or  the 
Owners  difpoflelt,  they  may  maintain  an  Aftion  of  Tro- 
ver and  Converiion  for  an  eighth  or  fixteenth  part  of  the 
func,  as  well  by  the  Common  Laws  of  this  Kingdom,  as 
the  Law  Marine,  and  they  need  not  joyn  with  the  reft 
of  their  Owners. 

SliipNaturali-  Upon  an  information  tam  quam,  grounded  upon  the 
2ed'  Aft  of  Navigation/or  importing  Goods  in  a Foreign  Ship 

contrary  to  that  Aft.  The  queftion  was,  whether  or  not, 
if  a Foreign  Ship  naturalized  by  the  new  Aft,  being  a 
Prize  taken  in  the  late  War  with  Holland , be  afterwards 
fold  to  a Foreigner,  who  fells  her  again  to  an  Englijb  Man, 
whether  or  no  the  Oath  mull  be  taken  again  according 
to  the  new  Aft?  Per  Curiam  it  need  not,  becaufe  that  the 
Ship  was  once  lawfully  naturalized.  Hardres  511.  Martin 
a gain  ft  Verdue. 

forfeitures  XV.  Stat.  4th.  and  5th.  Will,  and  Ma.  cap.  1 5.  AH 
for  eteliveringperlbns  who  by  way  of  Infurance,  or  otherwile,  (hall  un- 
Goods  with-  de-take  to  deliver  any  Goods  imported  from  beyond  Sea 
^ R2X  without  paying  the  Duties  payable  for  the  fame,  or  any 
prohibited  Goods  lhall  forfeit  500/. 

And  all  who  lhall  agree  to  pay  any  Money,  for  the  in- 
furing  or  conveying  any  Goods  imported  without  pay- 
ing the  Duties,  or  any  prohibited  Goods,  or  lhall  re- 
ceive fuch  prohibited  Goods,  or  fuch  other  Goods  before 
the  Duties  arc  paid,  knowing  thereof^  lhall  alfo  forfeit 
for  every  Offence  500/. 


And 
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* And  if  the  Infurer  or  Manager  of  fuch  Fraud  be  dif- 
covered,he  (hall  not  only  keep  the  Infurance  Money  given 
him,  and  be  difcharged  of  the  Penalties  to  which  he  is 
liable,  but  lhall  have  one  half  of  the  Penalties  impofed 
upon  the  Parties  making  fuch  Infurance  or  receiving  the 
Goods  as  aforefaid : And  in  cafe  no  difcovery  be  made  by 

'the  Infurer,  and  the  Party  Infured  (hall  make  difcovery 
thereof,  he  (hall  recover  back  his  Pr<tmwmtand  have  one 
Moiety  of  the  Forfeitures  impofed  upon  the  Infurer,  and 
be  difcharged  of  thole  impofed  upon  himfelf. 

The  faid  Penalties  and  Forfeitures  to  be  recoverable 
according  to  theCourfe  of  the  Exchequer. 

• No  Penalty  to  be  recoverable,  unlefs  prefented  with- 
in 12  Months  after  the  Faft  committed, 


jb-ii  ’ ; 


f 


♦ •V  ; 
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i-,  jTj  tjjyiT it  lr~  vtt1' ' * 

Pa  CHAP. 


Chap.  II. 

falters  of  aijiptf,  t^cir  action  confiDercD  in  te=* 
fctcnce  to  cafejS  pupate  anD  publtcb. 


I.  .4  Mafler  or  Skipper  bis  condition 
considered  yin  reference  to  hie  Ini: - \ 
rr(i  and  Authority  generally.  The 
Mafler  o”;y  liible  to  deviation 
and  Barratry. 

II.  If  Goods  be  lo[i  or  imbedded,  or 

tiny  other  detriment  happens  in  a 
Fort,  mho  Jhall  anfwer.  a safler 

chargeable  to  pay  the  Duty  of 
weigh  age. 

III.  Ike  Duty  t/Mafters  of  Ships, 
m if  they  fholl  fet  Sail  after  an 
Embargo,  rvhojhilt  an  fiver  ? 

IV.  Of  Faults  ajciibed  to  him  before 
departure  in  Tempefluous  weather, 
flaying  in  Port , Sec. 

V.  Overcharging  or  over-lading  the 

■ Ship  above  the  Birth-mart,  or  re- 

ait  of fucb  Per  forts  on  ship-board 
as  may  bayard  the  Lading. 

VI.  0)  l ading  aboard  in  the  ships  of 
Enemies,  his  own  proving  difa- 
bled. 

VII.  Cf  flipping  Goods  elfetvbere 
than  at  the  publich  Ports  or 
Kfys,  and  the  taking  in  prohibited 
Goods. 

.VIII.  of  nearing  unlawful  Colours 
a Flags,  and  of  yielding  up  his 
Ship  cowardly,  if  affaultedyvhere 
liable,  and  where  excujed. 

IX.  Of  carryingfiilitious  Cocquetsand 
Papers,  and  refuftng  payment  of 
Cujloms  and  Duties. 

X.  Of fetting  sail  with  inefficient 
Tackle,  and  of  taking  in  and  de- 
livering out  with  the  like ; and  of 
ku  Charge  of  Goods  till  jajely  de- 
livered. 


Xf.  Of  departing  without  giving  no. 
lice  to  the  Customer. 

XII.  Of  Faults  committed  by  Mailer 
and  Skippers  at  Sea. 

XIII.  gules  in  Law  in  the  charging 
him  for  reparation  of  damage.  In- 
fant MaSier  of  a ship  fuable  in 
the  Admiralty  for  wafting  or  fpoil- 
ing  Goods. 

XTV.  Of  the  Power  and  Authority 
that  the  MaSier  hath  in  difpofwg 
Hypothecating  or  Pledging  the  ship , 
Furniture  and  Lading. 

XV.  Where  Mailers  are  d, fabled , 
though  in  neceffty,  to  impawn  tho 
Vejfel. 

XVI.  Where  they  may  difpofe  of  Vej- 
fel and  Lading,  and  where  not. 

XV If.  What  VeJJels  and  Mariners  the 
Matter  mnit  have  for  importing  in 
or  exporting  out  of  hit  Majeily's 
Plantations  in  Afia,  Africa,  and 
America. 

XVIIt.  What  slips  may  go  from  Port 
to  Port  in  England. 

XIX.  Ships  not  to  import  the  Goods 
of  any  Country,  but  of  thatjjrom 
whence  they  are  brought. 

XX.  What  time  the  Mailer  (kallbe 
coming  up  after  arrived  o/Gravef- 
end,  or  at  any  other  fort  within 
the  Realm,  in  order  to  bit  dif- 
charge. 

XXI.  Of  going  from  Fort  to  Fort 
within  the  Realm  bow  provided. 

XX  11.0/  Goods  prohibited  to  be  im- 
ported from  the  Netherlands  or 
Get  many  in  any  ships  whatfo- 
cvcr. 


I.  A 
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n^a&rgof  Scrips?. 

% 

I.  A Mailer  of  a Ship  is  no  more  than  one,  who  for  his 

jr\  knowledge  in  Navigation,  fidelity  and  diferetion, 
hath  the  Government  of  the  Ship  committed  to  his  care 
and  management;  and  by  the  Common  Law,  (by  which  ug.i. ieExer. 
Properties  are  to  be  guided,)  he  hath  no  Property  either  'it.  Aih 
general  orlpecial,  by  the  conftituting  of  him  a Matter; 
yet  the  Law  looks  upon  him  as  an  Officer,  who  mutt:  render  Hcb  . , 

and  give  an  account  for  the  whole  charge,  when  once , 
committed  to  his  care  andcuftody  ; and  upon  failure  to  Cafe, 
render  fatisfadion : And  therefore  if  misfortunes  happen, 
if  they  be  either  through  negligence,  wilfulnefs,  or  ig- 
norance of  himfclf  or  his  Mariners,  he  mutt  be  re- 
lponfible, 

A Matter  of  a Ship  fo  appointed  by  R.  Owner,  treats  fn  chancery, 
with  the  Plaintiff  to  take  the  Ship  to  Freight  for  SoTuns 
to  Sail  from  London  to  Falmouth,  and  fo  from  thcncc  to 
Barcelona , without  altering  the  Voyage;  and  there  to  un- 
lade at  a certain  Rate  per  Tun.  And  to  perform  this  the 
Matter  obliges  the  Ship  and  what  was  therein,  valued  at 
300/.  and  accordingly  a Charter-Party^  was  made  and 
fealed  between  the  Matter  and  the  Merchant,  but  the 
Owners  of  the  Ship  were  no  Parties  thereunto.  The 
Matter  deviates  and  commits  Barratry, and  the  Merchant, 
in  effed  lofes  his  Voyage  and  Goods,  for  the  Merchan- 
dize being  Fifh,  came  not  till  Lent  was  patt,  and  were 
rotten.  The  Merchant’s  Factor  thereupon  fueth  the  Ma- 
tter in  the  Court  of  Admiralty  at  Barcelona,  and  upon 
an  Appeal  to  an  higher  Court  in  Spain , hath  Sentence  a- 
gainft  the  Matter  and  the  Ship ; which  coming  to  his  Hands 
( viz ,.)  the  Merchants  Hands,  the  Owner  brings  an  Adi- 
on  of  Trover  for  the  Ship;  the  Matter  fues  in  Chancery 
to  flop  this  Suit,  and  another  Suit  brought  for  the  Ow- 
ner for  Freight,  claiming  dedudions  out  of  both,  for  his 
Damages  fuftained  by  the  Matter,  for  the  breach  of  the 
Articles  by  the  Matter,  for  if  the  Owner  gives  Autho- 
rity to  the  Matter  to  contrad  he  fhall  bear  the  lofs,  bur. 
in  Cafe  of  Bottomry  after  a Voyage  begun  the  Matter 
cannot  oblige  the  Owner  beyond  the  Value  of  the  Ship : 

But  this  Cale  is  on  Contrad. 

P 3 Lord 
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Lord  Chancellor,  The  Charter  JParty  values  the  Ship 
at  a certain  rate,  and  you  fhall  not  oblige  the  Owners  far- 
ther, and  that  only  with  relation  to  the  Freight,  not  to 
the  value  of  the  Ship;  the  Mailer  is  liable  to  the  devia- 
tion and  Barratry,  but  not  the  Owners;  elfe  Mailers 
lhould  be  Owners  of  all  mens  Ships  and  Eftates,  Micbs 
29.  Cap.  2.  * 

II.  If  the  fault  be  committed  in  any  Port, Haven,  River 
or  Creek,  or  any  other  place  which  is  infra  Carpus  Comi- 
tatiis, the  Common  Law  fhall  have  Jurifdidtion  to  anfwer  the 
party  damnified,  and  not  the  Admiralty  * ; but  if  the  fame 
be  committed  Juper  altum  mare,  the  Admiralty  fhall  have 
Jurifdiftion  of  the  fame  *,  yet  if  it  be  on  a place  where 
there  is  divifum  imperium , then  according  to  the  Flux  or 
Reflux  the  Admiralty  may  challenge  the  other  of  Com- 
mon right  belonging  to  the  Common  Law . 

And  therefore  fo  foon  as  Merchandizes  and  other  com- 
modities are  put  aboard  the  Ship,  whether  Ihe  be  riding 
in  Port,  Haven,  or  any  other  part  of  the  Seas,  he  that 
is  Extrcitor  Mavu  is  chargeable  therewith  ; and  ifthefame 
F.Kaut.  MMf.be  there  loft  ogpurloyned,  orfuftain  any  damage;  hurt 

fhb.leg.  1. 

or  lofs,  whether  in  the  Haven  or  Port  before,  or  upon  the 
s-  • 2. 3.  >7-  geas  after  {be  js  {n  her  Voyage,  whether  it  be  by  Mariners 
or  by  any  other  through  their  permiflion,  he  that  is  Ex~ 
ercttor  Mavis  mull  anfwer  thcdamage,for  that  the  very  la- 
ding of  the  Goods  aboard  the  Ship, does  fubjeft  the  Mailer 
to  anfwer  the  fame;  and  with  this  agrees  the  Common  Law , 
where  it  was  adjuged.  That  Goods  being  fent  aboard  a 
Ship,  and  the  Mailer  having  figned  his  Bills  of  Lading  for 
the  fame,  the  Goods  were  flowed,  and  in  the  night  divers 
Pcrfons, under  the  pretence  that  they  were  Prefs-mafters, 
entered  the  Ship  and  rob’d  her  of  thofe  Goods : the  Mer- 
chant brought  an  Attion  at  the  Common  Law  againft  the 
Mailer;  and  the  Queftion  wras.  Whether  he  lhould  anfwer 
for  the  fame  ; For  it  was  alledged  on  his  part, That  there 
was  no  defaulter  negligence  in  him, for  he  had  a fuffici- 
ent  guard,  the  Goods  were  all  lock'd  up  under  Hatches, 
the  Thieves  came  as  Trcjs-Mafters , and  by  force  robbd  the 
Ship;  and  that  the  fame  was  vis  major  -f-,  and  that  he  cou’d 
XTrC  .TtCh  not  have  prevented  the  fame.  And  laftly.  That  though 
<lo«  fome  he  was  cahed  Mailer  or  Exercitcr  Mavis,  yet  he  had  no 
times  allow,  fiwre  in  the  Ship,  and  was  but  in  the  nature  of  a Servant, 

aSing 
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afting  for  a Salary.  But  notwithftanding  it  was  adjudged  Morji  v.  siuei 
for  the  Plaintiffj  for  at  his  peril  he  mult  Ice  that  ail  2s'tCjr(*' 
things  be  forth-coming  that  are  delivered  to  him,  let  echn  jTspeci- 
what  accident  foever  happen  ; (the  act  of  God,  or  an  E-  ai  Verdirt 
nemy,  perils  and  dangers  of  the  Seas  only  excepted)  but  found  at  the 
forFire,Thieves  and  the  like, he  mult  anfwer, and  is  in  the  Ujr- 
•nature  of  a Common  Carrier  ; and  that  though  he  re- 
ceives a Salary,  yet  he  is  a known  and  publick  Officer,  Debet  Exeni- 
and  one  that  the  Law  looks  upon  to  anfwer,  and  the  *«r  omnium 
Plaintiff  hath  his  Election  to  charge  either  Mafter  or  Ow- 
ners,  or  both  at  his  pleafurc,  but  can  have  but  one  Satis  •pnt'fivffcni,  • 
fa&ion.  fiitum  prsit.1- 

re,  rtec  intme- 

ritoftQum  eorum  praflat,  cum  ipfe  eos  fuo  periculo  adkibuerit : Scd  non  pr aflat  qu.un 

fin  ipftnjvc  damnum  datum  lit,  cater  um,  ft  extra  navim  licet  a nauiis,  non  praflabn . 
NiUt.  Caup,  Stab: In.  Leg,  i.  Sett.  j,  debet  Excrcitor, 


If  a Matter  fhall  receive  Goods  at  the  Wharf  or  Key  ,Eod.Leg.  debet 
or  {hall  fend  his  Boat  for  the  lame,  and  they  happen  to  be  Excrciwr’ 
loft,  he  {hall  likewife  anfwer  both  by  the  Marine  Law  and 
the  Common  Law. 

Major  & Com.  de  London  againft  Hunt. 

Error  of  a Judgment  in  B.  R.  in  Alliimpfit  brought  by 
the  Mayor  and  Commonalty  againft  where  they  de- 
clared of  a Cuftom,That  they  and  theirPredeceffors,May- 
jors,  &c,  had  of  every  Mafterof  a Ship  81.  ptr  Tun  for 
every  Tun  of  Cheefe  brought  from  any  place  in  England 
to  the  Port  of  London , ab  orientt  de  London- Bridge,  in  the 
name  of  Weighaee-,  and  that*  the  Defendant  being  Ma- 
iler of  a Ship, haa  brought  to,  the  Port  of  London  io  ma- 
ny Tuns,  which  at  that  *ate  came  to  fo  much,  which  lie 
hath  not  paid,  upon  non  Ajjumpfit,  Verdict  and  Judgment 
for  the  Plainant.Upon  whichB/«wt  the  Defendant, brought 
a Writ  of  Error,  and  two  Errors  were  affigned.  1.  That 
the  A&ion  did  not  lye  againft  the  Mafter,  but  that  the 
Duty  was  due  from  the  Merchants,Owners  of  the  Goods, 
but  the  Judgment  was  affirmed,  for  that  the  Mafter  is  in- 
trufted  with  the  Goods,  and  hath  a Recompence  from 
the  Merchants  for  bringing  the  Goods,  and  is  refpon- 
fible  for  them,  and  therefore  ffiall  be  charged  for  the 
Duty;  and  it  would  be  infinite  to  fearch  for  the  Owners 
of  the  feveral  Goods,  which  are  all  in  the  Cuftody  of  the 
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Mafter  who  brought  them  into  Port,  and  therefore  he 
n ...  (hall  be  charged.  Levmz ..  37. 

0/^2.  "irg.fi,  m If  Goods  be  laden  aboard,  and  after  an  Embargo 
- * 'or  Reftraint  from  the  Prince  or  State  comes  forth,  and 
then  he  breaks  Ground,  or  endeavours  to  fail  away,  if  any 
damage  accrues,  he  muft  be  refponfible  for  the  fame.The 
reafon  is,  becaufe  his  Freight  is  due  and  muft  be  paid 
nay,  although  the  very  Goods  be  feized  as  bona  contra 
banJoi. 

IV.  He  muft  not  fail  in  Tempeftuous  weather  nor  put 
forth  to  Sea  without  haying  firft  confulted  with  his  Com- 

* Ug.  oieron.  pany  * ; nor  muft  he  ftay  in  Port  or  Harbour  without  juft 

*•  ' caufe  when  a fair  wind  invites  his  departure. 

V.  He  muft  not  over-charge  or  lade  his  Ship  above 
the  Birth-mark,  or  take  into  his  Ship  any  Perfon  of  an 
obfeure  and  unknown  Cnodition, without  Letters  of  fafe 
Conduft. 

smm  8 u.  6.  v I.  Nor  ought  he  to  lade  any  of  his  Merchant’s  Goods 

'■jib.uit  tile  aboard  any  of  the  King’s  Enemies  Ships  (admitting  his 
Xbod.  (s  te./  owni  Velfel  leaky  or  diiabled)  without  Letters  of  fafe 
quum  proyonx  Conduct;  otherwife  the  fame  may  be  made  Prize,  and 
c.  djNttu.fz-^Q  muft  anfwer  the  Damage  that  follows  the  Adi- 
on. 

Nor  fiiali  lie  come  or  fneak  into  the  Creeks  or  other 
places,  when  laden  homewards,  but  into  the  King’s  great 
Ports,  (unlefs  lie  be  driven  in  by  Tempeft)  for  otherwife 
he  forfeits  to  the  King  all  the  Merchandize,  and  therefore 
muft  anfwer.  r 

VII.  Nor  ought  he  to  fhip  any  Merchandizes,  but  only 
at  the  Yublich  Ports  and  Keys. 

He  muft  not  lade  any  prohibfted  or  unlawful  Goods,' 
12  F.  fir  M s-  whereby  the  whole  Cargo  may  be  in  danger  of  Confifcati- 
1 fp.  as.  2y  on>  Qr  at  leaft  fubjeft  to  1‘eizure  or  furreption. 

12^  or.  a.  up-  j^e  may  nQt  ftj.  pajj  without  able  and  fufficient  Mari- 

* Prochmati  ners  both  for  quality  and  number. 

on  step. -2^.  Vlli.  He  may  not  ufe  any  unlawful  Colours,  Enfigns, 
'jtnno  26Ctr‘?‘.  peudants,  Jacks  or  Flag)  *,  whereby  his  Ship  or  Lading 
ay  incur  a Seizure,  or  the  Cargo  receive  any  detriment 
or  damage.  ' ' 

‘ He  muft  not  fuffer  the  Lading  to  be  ftoln  or  imbczled  ; 
teg.fi  vaiiiti  if  the  fame  be,  he  muft  be  refponfible,  unlefs  it  be  where 
p;rfC.ra  vt”  • there  is  vis  major:  as  if  he  be  a 'faulted  at  Sea  either  by  Ene- 
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tnies.  Ships  of  Reprize,  or  Pirates  } there,  if  no  Fault  or 
negligence  was  in  him,  but  that  he  performed  the  part  ^ Suu  ' * Clr- 
ofanhoneft,  faithful,  and  valiant  -f  man,  he  (hall  be  ex-  %orfew?ut 
cufed.  Yet  it  hath  been  adjudged,  That  if  a Merchant-  siueTnJ.i- 
man  lies  in  a Port  or  Haven,  and  a Pirate,  Sea-Rover,  or  Cf.inB.g. 
other  Thieves  enter  her  and  over-power  her  Men,  anti u Vrnt"  fs°- 
then  rob  her,  yet  the  Mafter  muft  be  refponfible;  but  iff' ^2' 
an  Enemy  enter  and  commit  the  depredation,  there  the *' 
Mafter  is  execufed.  2..  Keeble  866, 

IX.  He  muft  not  carry  any  counterfeit  Cocquets  or  o- [cpJ  G 

ther  fidfitious  and  colourable  Ship-Papers  to  involve  the  a >14'.  mic*- 
Goods  of  the  Innocent  with  the  Nocent.  cuf*»d'. 

Nor  muft  he  rcfiffe  the  payment  of  the  juft  andordina-  Saur.i.fn.ie. 
jry  Duties  and  Port-charges,  Cuftoms  and  Imports, to  the"7';  ad  L'&‘ 
hazard  of  any  part  of  his  Lading  ; yet  if  he  offers  that^^^-^%. 
which  is  juft  and  pertains  to  pay,  then  he  is  excufed.  not  oiilon. 

X.  He  muft  not  fet  fail  with  infufficient  Rigging  or24- 
Tackle,  or  with  other  or  fewer  Cables  than  is  ufual  andi",‘w,dfi’“4* 
r.equifite,  refpect  being'  had  to  the  burden  of  the  VeiTc! : 

And  if  any  damage  happens  by  the  delivery  of  the  Goods 
into  the  Lighter,  as  that  the  Ropes  break,  and  the  like; 
there  he  muft  anfwer ; but  if  the  Lighter  conics  to  the 
Wharf  or  Key g and  then  in  taking  up  the  Goods,  the 
Rope  breaks,  the  Mafter  is  excufed , and  the  Wharfinger 
is  liable  *.  *Coh  til.  Fn- 

If  fine  Goods,  or  the  like,  are  put  into  a clofe  Lighter,  tr‘es./0^  3. 
and  to  be  conveyed  from  the  Ship  to  the  Key,  it  is  ufual 
there,  that  the  Mafter  fend  a competent  number  of  his 
Mariners  to  look  to  the  Merchandize,  if  then  any  of  the 
Goods  are  loft  and  imbezelled,the  Mafter  is  refponfible*,  * ■ Paftb-  26. 
and  not  the  Whar  Huger  -7  but  if  fuch  Goods  are  to  be  ouhltifill 
fent  aboard  a Ship,  there  the  Wherfinger,  at  his  Peril,  l.q.  J.  hIus. 
jnuft  take  care  the  fame  be  preferved.  • 

XI.  After  his  arrival  at  Port,  he  ought  to  fee  that  the 
Ship  be  well  moared  and  Anchored,  and  after  reladed, 
not  to  depart  or  fee  fail  till  he  hath  been  cleared  ; for  j 

if  any  damage  happens  by  reafon  of  any  fault  or  neg-  i+tfrr.'a. 
ligence  in  him  or  his  Mariners,  whereby  the  Merchant CiP-  . 
or  the  Lading  receives  any  damage,  he  muft  anfwer  the 
fame. 

XII.  And  as  the  Law  aferibes  thefe  things  and  many 
more  to  him  as  fruits,  when  committed  by  him  or  his 
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Mariners  in  Ports,  ib  there  are  other  things  which  the 
law  looks  upon  to  be  as  faults  in  him  in  his  Voyage, 
when  done. 

£>i&ep.  i cum  As  if  he  deviates  in  his  courfe  without  ‘juft  caufe,  or 
m iebitot.  de  fteers  a dangerous  and  unufual  way,  when  he  may  have  a 
mbit.  * M0re  fecure  paflage;  though  to  avoid  illegal  impofitions, 
he  may  fomewhat  change  his  courfe  3 nor  may  he  fail  by 
places  infefted  with  Pirates,  Enemies,  or  other  places  no- 
torioufly  known  to  be  unfafe,  nor  engage  his  Veflel  a- 
iib.  i.  Cod.  de  mong  Rocks  or  remarkable  Sands,  being  thereto  not  ne- 
Ntvibiu  non  ce(fItated  by  violence  of  Wind  and  Weather,  or  deluded 
fxcufmi'  byfalfe  Lights. 

The  Matter  ttftll  not  be  anfwerabfb  for  the  Contra&s 
of  their  Mariners,  but  they  may  be  detained  for  their 
Crimes. 

XIII.  By  the  Marine  Law,  he  that  will  charge  a Ma- 

iler with  a Fault,  as  in  relation  to  his  Duty,  mutt:  not 
think  that  a general  charge  is  fufficient  in  Law,  but  he 
ought  to  aflignand  fpecifie  the  very  favlt  wherewith  he  is 
ib  charged.  » 

So  that  he  will  not  infer,  that  fuch  or  fuch  a fad  difafter 
hath  happened  or  been  occafioned  by  realbn  of  fome 
fault  in  the  Mariners;  muftnotonly  prove  the  fault  it  felf, 
but  mutt:  alfo  prove  that  that  fault  did  difpofe  to  fuch  a 
fad  event ; or  that  fuch  a misfortune  could  not  have  hap- 
pened without  fuch  a fault  precedent. 

Infant  Mailer  if  an  Infant  being  Mafterof  a Ship,  by  Contract  with  a- 
®[a  sh^P- •'^‘nother,  take  upon  him  to  bring  certain  Goods  from  S.' 
in'he  Adiri-  Cbei^opbas  to  England,  and  there  to  deliver  them,  but 
raity.  delivers  them  not  according  to  agreement,  but  wattes 
and  confumcs  them, he  may  befued  in  the  Admiral  Court, 
altho’  he  be  an  Infant,  for  this  Suit  is  but  in  Nature  of  a 
♦ Detinue  or  a Trover  and  Convertion  at  the  Common 

Law,  and  a Prohibition  denied  for  that  Caufe.  Fumes 
againfl:  Smith,  i Rolls  Ahr.  530. 

XIV.  When  Voyages  are  undertaken,  the  Matter  is 
there  placed  in  by  the  Owners,  and  they  ought  to  make 

f Receipt  fai-  good  the  Matters  fad  and  deed ; f and  therefore  as  the 
vumfore,utrum  w hole  care  and  charge  of  Ship  and  Goods  are  committed 
fi  in  nayim  res. to  the  Matter,  it  is  the  prudence  of  the  Owners  to  be 
fim,  £ caretul  wh0  they  wil1  admit  Commander  of  their  Ship, 
mfi  nonfint  ei  face  their  adtions  fubjed  them  toanfwer  the  damage,  or 
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whatever  other  Aft  he  lhall  do  in  reference  to  his  Imploy  hoc 

and  therefore  he  can  freight  out  the  Vcflel,  take  in  Goods  ti,met,ipf°qu°i 
and  Paflengers,  mend  and  furnilh  the  Ship,  and  to  that  mi$* 
effect,  if  need  be,  in  a ltrange  Country  he  may  borrow 
Money,  with  advice  of  his  Mariners,  upon  Ibme  of  the  omnium  reYepit 
Tackle,  or  fell  fome  of  the  Merchandize.  If  part  of  the  cl^oJiam  qua 
tjoods  lhall  be  fold  in  fuch  necefliy,  the  higheft  price  that  '!■  ntv}?riu*'* 
the  remainder  are  fold  for,  mull  be  anfwered  and  paid  to  mnfotJmnn. 
the  Merchant;  after  which  the  Merchant  may  pay  for  urum  pr.tn„'c 
the  Freight  of  thofe  Goods  as  well  as  for  the  remainder, 

Leg.  Oleron  i.  But  if  the  Ship  in  the  Voyage  happens  tor??°rum‘  F- 
be  call  away,  then  only  lhall  be  tendred  the  price  that  su^ue^' 
the  Goods  were  bought  for.  seal  receipt' 

By  the  Common  Law,  the  Mafter  of  a Ship  could  not  im- 
pawn the  Ship  or  Goods,  for  any  Property  either  general 
or  fpecial  was  not  in  him,  nor  is  fuch  power  given  unto 
him  by  the  conftituting  of  him  a Mafter. 

Yet  the  Common  Law  hath  held  the  Law  of  Oleron  reafo- 
nable.  That  if  a Ship  beat  Sea  and  takes  leak,  or  other- 
wile  want  Vi&uais  or  other  Neceflaries,  whereby  either 
her  lelfbe  in  danger,  or  the  Voyage  may  be  defeated, that 
in  fuch  cafe  of  neceflity  the  Mafter  may  impawn  for  mo- 
ney or  other  things, to  relieve  luch  extremities, by  imply- 
ing the  fame  to  that  end  } and  therefore  he  being  the  Per-  Le%‘  °lirori- 
fon  trufted  with  the  Ship  and  Voyage,  may  therefore  rea- 
fonably  be  thought  to  have  that  power  given  to  him  im-  Cafef  Hobm. 
plicitly,  rather  than  to  fee  the  whole  loft.  Lex  Mercator f*L  io.ii. 
402.  1 22.  Latch. 

But  a Mafter  for  any  debt  of  his  own,  cannot  Impawn 
or  Hypothecate  the  Ship,  &c.  for  the  fame  is  no  ways™^,/™' 
liable  but  in  cafe  of  necelfity  for  the  relief  and  compleat-  Ug.  b’icrm. 
ing  of  the  Voyage.  C*P- 1- 12. 

Nor  can  he  fell  ordifpofeofthelame  without  an  Autho-  biderf.^- 
rity  or  Licence  from  the  Owners  j and  when  he  does  v,d- 1 Polls. 
Impawn  or  Hypothecate  the  Veflel  or  Furniture,  he  ought  r,53°-^-2* 
to  have  the  confent  and  advice  of  his  Mariners. 

XV.  And  where  the  Ship  is  well  engaged,  Ihe  is  for 
ever  obliged,  and  the  Owners  are  concluded  thereby  till 
Redemption. 

But  in  regard  Matters  might  not  be  tempted  to  engage 
the  Owners,  or  infetter  them  with  fuch  fort  of  obligati- 
ons, but  where  there  is  very  apparent  caule  and  necellicy, 
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they  feldom  fuffer  any  to  go  Skipper  or  Mailer,  but  he 
that  hath  a fhare  or  partin  her  j fo  that  if  Monies  or 
Provifions  be  taken  up  he  muft  bear  his  equal  ihare  and 
proportion  with  the  reft. 

Nor  can  the  Mailer  on  every  cafe  of  neceffity  impawn 
tfudj>mentfk-t he  Veftel  or  Furniture  ^for  iffhe  be  Freighted,and  heaijd 
ruK.tdp.i2.  t{,e  Owners  are  to  join  in  the  laying  in  of  the  Provifions 
for  the  Voyage, and  perhaps  he  wants  money,  (a  great  fign 
of  neceffity)  yet  can  he  not  impawn  the  Vefiel  or  Furni- 
ture, any  other  or  further  than  for  his  own  part  or  fhare  in 
her,  the  which  he  may  transfer  and  grant  as  a man  may 
do  an  eighth  or  fifth  part  in  Lands  or  Houfes:  But  fuch 
obligation  of  the  Vefiel  muft  be  in  Foreign  parts  or  pla- 
ces where  the  calamity  or  neceffity  is  univerfal  on  the 
Vefiel,  that  will  oblige  all  the  Owners. 

XVI.  If  the  Vefiel  happens  aftewards  tobewreckt  or 
call  away, and  the  Mariners  by  their  great  pains  and  care 
recover  fome  of  the  mines  and  lading,  the  Mailer  in  that 
cafe  may  pledge  the  fame,  the  produft  of  which  he  may 
diftributcamongflhisdiftrefied  Mariners,  in  order  to  the 
tfudgmevttfic- carrying  them  home  to  their  own  Country  : But  if  the 
roK.  cap.  3.  Mariners  no  way  contributed  to  the  Salvage,  then  their 
reward  is  funk  and  loft  with  the  Vefiel.  And  if  there  be 
any  confiderable  part  of  the  l ading  preferved,  he  ought 
not  to  difmifs  the  Mariners,  till  advice  from  the  Laders 
or  Freighters  *,  for  otherwife  perchance  he  may  be  made 
liable. 

If  Merchants  Freight  a Vefiel  at  their  own  charges, and 
fet  her  to  Sea,  and  fhe  happens  afterwards  to  be  Wea- 
ther-bound, the  Mailer  may  impawn  either  the  Ship  or 
ieg.  oicrm.  Lading  at  his  plcafure,  or  at  leafl  fuch  as  he  could  conve- 
up.  2t.  niently  raife  monies  on,  rather  than  fee  the  whole  Voy- 
age loft.  And  if  he  cannot  pawn  the  Lading,  he  may 
fell  the  fame,  that  is,  fo  much  as  is  necefiary j in  all 
which  cafes  his  aft  obliges. 

However,  Orders  and  Inftruftionsare  as  carefully  to  be 
look’d  upon  and  followed  as  the  Magnet. 

The  like  pro-  XVII.  He  is  not  to  Import  into,  or  Export  out  of  any 
vifion  on  the  the  E»vh(h  Plantations  in  Afta,  Africa,  or  America,  but  in 
f oTcIrodfot' ^ or  Vellels,  or  ot  the  Veflels  built  and  belong- 
* Mujiovy  and  *nK  t0  chat  Country,  Ifland,  Plantation,  or  Territory  the 
ot'  the  Domi-  Mailer  and  3 fourths  of  the  Mariners  to  be  Englifh,  upon 
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forfeiture  of  Ship  and  Goods  •,  and  if  othenvife,  they  arenionsamlTcr- 
to  be  look'd  upon  as  Prize,  and  may  be  feiz’d  by  any  otri,t0ries*°fthe 
the  Kings  Officers  and  Commanders,  and  to  be  divided  grcat  CI"  or 
as  Prizes,  according  to  the  Orders  and  Rules  of  the  so  ijkJw[(L 
Sea.  of  Currants 

All  Goods  of  the  Growth  of  his  Majefties  Plantations  belonging  to 


a>c  not  to  be  imported  into  England,  Ireland , or  Wales,  *rvt0'tm?n 
Blands  of  Jerfey  or  Guernfey , but  in  fuch  Veficls  as  truly  ^mhuons.0* 
belong  to  Owners  that  are  of  England,  Ireland,  Watcs,  Jer-  Afore, "in  cafes 
(tj  or  Guernfey,  and  ; fourths  at  lealt  of  the  Mariners  are  of  ficknefs, 
to  be  Englifl),  upon  forfeiture  of  Ship  and  Goods.  death,  captivi- 

TheGoods  and  Wares  of thofe  Plantations, and  brought 
in  fuch  manner  as  aforefaid,  mull  be  brought  from  thofe  Mariners.0 
very  Countries  of  their  feveral  produ&ions  and  growths, 
or  from  the  Ports  where  they  are  ufually  ffiipped  out,  on 
forfeiture  of  Ships  and  Goods. 

XV11I.  No  Ship  to  go  from  Port  to  Port  in  England,  That  is.  thofe 
Ireland , IVales,  Jerfey , or  Guernfey,  or  Berwick,  unlefs  the  that  do  not 
Owners  are  Denizens  or  Naturalized,  and  the  Mailer  belong  to  Eng- 
and  5 fourths  to  be  Englifh.  ' u r 

AH  Owners  mull  fwear  that  their  Veflels  or  Ships  are  ^ *eqel  o* 
their  own  proper  Ships  and  Vefiels,  and  that  no  Foreign- Guernfey. 
er  hath  any  ffiare  or  part  in  her,  and  mull  enter  the  fame  - 
and  tha^  ihe  was  bought  for  a valuable  confideration. 


Bona  fide. 

XIX.  Nor  to  bring  in  any  Goods  from  any  place,  but 
what  are  of  the  growth  of  that  very  Country,  or  thofe 
places  which  ufually  are  for  the  firlt  Ihipping,  on  pain  of 
forfeiture  of  their  Veil'd  and  Furniture. 

This  doth  not  extend  fo  far,  but  that  Mailers  may  take 
in  Goods  in  any  part  of  the  Levant  or  Streights,  although 
they  are  not  of  the  very  growth  of  the  place,  fo  that  they 
be  imported  in  Englijh  Ships, ^ fourths  Englijh  Mariners:  So 1 2 Car'  2i  CJf' 
likewife  thofe  Ships  that  are  for  India  inany  of  thofe  Seas1®' 
to  the  Southward  and  Ealtward  of  Capo  bona  Speranza,  al- 
though the  Ports  are  not  the  places  of  their  very  growth. 

Any  People  of  England  may  import  (the  Mailer  and  Ma- 
riners 3 fourths  Englijh)  any  Goods  or  Wares  from  Spam, 

. Portugal , Azores , Madera , or  Canary  Iflands;  nay  in  Ships 
that  are  not  EngbJI)  built:  Bullion  may  be  imported  } fo 
likewife  in  thofe  that  arc  caken  by  way  of  Prize,  Bona 
fUe. 
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But  Sugar  s.Tabacco,  Cottons,  Ginger,  Indicoes,Fuftidc, 
or  any  other  dying  Wood  of  the  growth  of  his  Ma  jellies 
Plantations,  to  be  {hipped,  carried  or  conveyed  from 
any  of  the  Engltfh  Plantations,are  to  be  carried  to  no  place 
in  the  World,  but  are  to  come  directly  for  England,  Ire - 
land,  Wales,  or  Berwick , upon  pain  of  forfeiture  of  Ship 
‘and  Goods;  and  the  Mailer  is  to  give  Bond  with  one  Se- 
curity in  1000I.  if  the  Ship  be  under  the  burden  of  too 
Tuns,  and  2000 1 if  above-,  that  upon  Lading  he  brings 
liis  Ship  directly  into  England,  Ireland , Wales , or  Berwick, 
(the  danger  of  the  Seas  excepted)  lb  likewile  they  are  to 
do  the  fame  for  the  Ships  that  {hall  go  from  the  Plantati- 
ons at  the  Plantations  to  the  Governour,  upon  forfeiture 
of  the  Ship  and  Goods. 

Car.  2.  c.  18.  XX.  When  the  Mailer  {ball  arrive  at  Gra-vtfend,  he  lhall 
not  be  above  three  days  coming  from  thence  to  the  place 
of  difeharge ; nor  is  he  to  touch  at  any  Key  or  Warf  till 
he  comes  to  Cbe/ler’s  Key,  unlefs  hindred  by  contrary 
Winds, or  draught  of  Water,  or  other  juft  impediment  to 
be  allowed  by  the  Officers:  And  likewife  he  or  hisPurfer 
are  there  to  make  Oath  of  the  Burden,  Contents  and  La- 
ding of  his  Ship,  and  of  the  Marks,  Number,  Contents, 
and  Qualities  of  every  parcel  of  Goods  therein  laden  to 
the  bell  of  his  knowledge;  alfo  where  and  in  what  Port 
Ihe  took  in  her  Lading,  and  what  Country  built,and  how 
manned,  who  was  Mailer  during  the  Voyage,  and  who 
the  Owners;  and  in  Out-Ports  tnull  come  up  to  the  place 
of  unlading,  as  the  condition  of  the  Port  requires,  and 
make  Entries,  on  pain  of  100  /. 

Nor  is  fuch  a Mailer  to  lade  aboard  any  Goods  out- 
wards to  any  place  whatfoever,  without  entring  the  Ship 
14O.9-r.11.  at  the  Cullom-Houfe,  of  her  Captain,  Mailer,  Burden 
12 Car.c.  18.  Guns,  Ammunition,  and  to  what  place  Ihe  intends,  and 
before  departure  to  bring  in  a Note  under  his  hand  of  e- 
very  Merchant  that  lhall  have  laid  aboard  any  Goods, 
together  with  the  marks  and  numbers  of  fuch  Goods,  and 
be  fworn  as  to  the  fame,  on  pain  of  100  4 

No  Captain,  Mailer,  Purfer  of  any  of  his  Majelty’s 
Ships  of  War  lhall  unlade  any  Goods  before  Entry  made, 
en  pain  of  1 00  4 

Note,  There  is  a Lift  of  all  Foreign  built  Ships  in  the 
Exchequer,  and  that  no  Foreign  Ship  not  built  in  any  of 
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his  Majefty’s  Dominions  of  Afia,  Africa  or  America  after 
Oftob.  1. 1662.  andexpreily  named  in  the  Lift.fhall  enjoy 
the  Priviledges  of  a Ship  belonging  to  England  or  Ireland , 
although  owned  and  manned  by  Engli(h , except  only  fuch 
as  are  taken  by  way  of  reprimand  condemnation  made  in 
the  Admiralty  as  lawful  Prize.  None  but  Engtifh  and  Irifh 
Subje&s  in  the  Plantations  are  to  be  accounted  Enghjh. 

XXI.  If  the  Mafter  (hall  have  Freight  from  Port  to  Port 
within  the  Realm,  he  ought  to  haveWarrantfor  the  lame, 
on  pain  of  forfeiture  of  the  Goods,  and  he  is  to  take 
forth  a Cocquet,  and  become  bound  to  go  to  fuch  Port 
defigned  for,  and  to  return  a Certificate  from  the  chief 
Officers  of  that  Port  where  the  fame  was  defigned  for, 
and  difeharged  within  fix  Months  from  the  date  of  the 
Cocquet. 

XXII.  But  from  the  Netherlands , or  Germany,  there  may 
not  be  imported  any  fort  of  Wines  (other  than  Rhenifh) 
Spicery,  Grocery,  Tobacco,  Pot-alhes,  Pitch,  Tar,  Salt, 
Rolin,  Deal-boards,  hard  Timber,  Oil,  or  Olives  in  any 
manner  of  Ships  whatloever. 

It  might  not  feem  impertinent,  that  this  latter  part 
Which  isabridged,  in  reference  to  matters publick,lhould 
be  inferted^  for  thatfometimes  it  may  happen  that  an  ho- 
neil  and  well  meaning  Mafter  or  Skipper  might  innocent- 
ly involve  and  hazard  the  lofsof  his  Ship  by  committing 
ads  againft  Laws  pofitive  and  prohibitory ; and  though 
Mafters  and  Mariners,  qua  tales , be  not  fo  exquifite  as  to 
know  all  that  does  belong  to  their  Duties,  or  at  leaft  that 
which  the  Law  lays  incumbent  on  their  Shoulders;  yet  for 
that  moft  of  them  have  fome  fmall  glimmerings  of  the 
lame  £uch  hints  in  matters  publick  as  well  as  private,  may 
not  only  beoflome  advantage  to  them,  butalfo  toMer- 
chants,who  always  upon  the  Mifcarrages  of  the  Mafters, 
prove  the  greateft  Sufferers  •,  the  offenders,  for  the  moft 
part,  proving  not  fufficienUy  folvent. 
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I.  The  fever  al  Maxine  Officer*  on 
Ship-board,  and  their  Charges  and 
Duties. 

II.  of  the  Maflers  power  and  autho- 
rity over  them,  as  in  relation  to 
punijhing  or  othernife. 

III.  The  Duty  that  Mariners  owe 
to  each  Other,  and  they  to  the 

Ship. 

IV.  Tlteir  attendance  requifite  when 
l.tded ; and  if  detriment,  where  to 
be  refponftbk. 

V.  When  ■Occidents  befal  them, where 
they  ought  to  be  loclffd  after,  and  at 
wl bo/e  cofis. 

VI.  The  Mariners  cath  where  re- 
quire to  the  dijcbaxging  of  the 
Mafier. 

VII.  What  Accidents  do  deflroy,  and 
what  not,  their  wages. 

VIII.  Where  they  may  join  all  in  a 
Suit  for  the  recovery  of  their  Wa- 
ges, and  where  not, 

IX-  of  their  Wages  where  liable  to 
anfmer  damage. 

X.  Where  they  abfolutely  lofe  their 
Wages. 

XI.  of  Money  or  Goods  taken  up  by 


a Mariner,  where  it  Jball  be  debtj 
and  where  a Difcotott  of  hit  Wa- 
ges. 

XII.  And  of  theh  becoming  liable  to 
corredion- 

XIII.  Barratry  m the  Mariners, /ie 
• reafon  why  the  Law  imputes  offen- 
ces in  them  to  be  anfwered  by  the 
Mafier, 


XIV.  In  what  cafes  the  Mafier  Jball 
" ' fort' 

Mariners. 


become  liable  for  the  Ail  ions  of  big 


XV.  of  Goods  purloyned  before  they 
are  brought  on  Ship-board,  where, 
the  Mafier  u bound  to  anfmer,  and 
where  not. 

XVI.  of  the  Antiquity  of  (uch  Cu- 

(iom, 

XVII.  *f  Goods  brought  fecretfy 
in  on  ship-board,  if  purloyned, 
where  the  Majter  it  not  made  lia- 
ble. 

XVIII.  of  Caution  or  fore-warning, 
where  the  fame  jball  ettcufe  the 

Majter, 

XIX.  Where  the  . Mafter  Jball  be 
liable,  notmubftaxiiing  fuch  Cau- 
tion. 


I.'VHE  perfons  ordinary  for  failing  in  Ships  hav6  di- 
vers denominations:  The  firft,wliich  is  the  Mafter, 
known  to  us'and  by  moftNations  both  now  and  of old, and 
efpecially  by  the  Roman  l aws,  Naviculanns  or  Magtfier 
teg.  1. 1?  p of- Navis  ; in  Enghflr  rendred  Mafter  ; or  Exercitor  Navis ; 
^Kkod  ffiib  ia  the  ftutonick  Skipper  *,  by  the  Grecians,  Navarchas  cr 
pJag.2.Km,NaucleTUib  by  t^e  kalians  Phircno.  But  this  is  only  to 
Cilip . thofft 
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thole  Veflels  that  are  Ships  of  Burden  -and  of  Carriage; 

For  to  Ships  of  War  the  principal  there  iscommonlv  cal- 
led Commander  or  Captain.  The  next  ir.  order  of  Cilice 
to  the  Mailer,  is  he  who  dircdls  the  Ship  in  the  Courfeof 
her  Voyage,  by  the  Bench  called  Pilot e \ by  trie  Enghjh  and 
Flemming , Stterfman  > by  the  Remans,  Gubirvator  • by  the 
Italians,  Nochiero  Pilot  to  and  Novarchut,  as  Gcrettus  Wi  itCS. 

The  third  is  ellecmed  the  Mailers  Mate  or  Companion, 
chiefly  if  the  Mailer  be  Steer  (man  himftlfj  of  old  by 
the  Gr cecums  and  Romans  called  Proreta  j his  charge  is  lolla.  j_rg,  o 
command  all  before  the  Mall.  f°1’ 

His  Succeflor  in  order  is  the  Carpenter  or  Shipwright, 
by  thole  two  Nations  of  old,  called  Nauprgus  by  the  lat- 
ter, by  the  firft  Calapbates ; from  the  Lyons  of  one  of  that 
Rank  fprang  that  great  Emperour  Michael , lurnamed  Car T Ev’;er 
lapbatcs,  who  denyed  not  to  own  the  quality  of  his  Father  hlis.ot 
among  his  Regal  Titles.  The  very  Name  of  Catupbait 
Venetian  and  Italian  flill  ufe  to  this  Day.  rji:us  obferveS 

The  next  who  fucceeds  in  order,  is  he  who  bears  the ''T  a*. 
Charge  of  the  Ship’s  Boat,  by  the  Italians  called  B'acbic- 
ete ; by  the  Grecians  and  Romans , Carabita,  from  Cara  ha, 
which  denotes  the  Boat  of  a Ship. 

The  fixth  in  order,  efpecialiy  in  Ships  of  Burden,  is 
the  Clerk  or  Purler,  by  the  Italians  called  Scrivano , whole 
Duty  is  the  regillring  and  keeping  the  Accounts  of  all 
received  in  or  delivered  out  of  the  Ship  ; for  all  other 
Goods  that  are  not  by  him  Entredor  taken  into  Charge, 
if  they  happen  to  be  call  over-board  in  a Storm,  or  are 
ftoln  or  imbezled,  the  Mailer  anfwers  them  not,  there 
being  no  Obligation  on  him  by  Law  for  the  fame ; his 
Duty  is  to  unlade  by  Day,  not  Night;  HCbnfiUto  J-f 

The  feventh  a moil  neceilary  Officer  as  long  as  there 
are  aboard  Bellies,  Iharp  Stomachs  and  Provilion,  called  *'  v M‘ 
the  Cook. 

The  eighth  is  the  Ship’s  Boy,  who  keeps  her  continually 
in  Harbours,  called  of  old  by  the  Gracia/  s,  Nanpbilakes ; 
by  the  Italians , Guara'ino  : Theft  Periods  are  diilindt  in 
Offices  and  Names,  and  are  like  wife  diltinguilhed  in  their 
Hires  and  Wages  •,  the  relb  of  the  Crew  are  under  the 
common  Name  of  Mai iners  by  the  Romans  called  Flauta:  ^rillants  si 
but  the  farpoUtani,  or  thofe  Youths  or  Boys  that  are  Ap-itv;  '■ 
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prentices,  obliged  to  the  moil  fervile  Duties  intheShip, 
were  of  old  called  Mefonautte. 

II.  The  Mailer  hath  the  fupreme  Rule  on  (hip-board, 
and  by  that  Means  his  Power  and  Authority  is  by  Law- 
much  coun to na need,  efpecially  in  the  keeping  his  Crew 
in  Peace  fo  long  as  they  eat  his  Bread  \ and  if  a Mariner 
{hall  happen  to  be  bruifed  or  hurt  in  doing  his  Duty  aifd 
Sei vice,  the  Mailer  * is  to  take  Care  that  he  be  careful- 
Oitroir,  d'fi  6'  jy  look’d  after,  in  order  to  the  procuring  his  Recovery ; 

and  if  it  be  occafioned  by  the  Mifcarriage  of  anotheron 
T>r  i*n,  d’  ex-  Ship- board,  lie  may  refund  the  Damage  out  of  his  Wa. 
,rc.  od.V  i.  ges,  but  Rill  remem  bring  who  gave  the  firft  A (fault. 
ivp”.  Saut.  |f  jt  happens  that  the  Mafter  commands  his  Boat  to  be 
manned  out,  and  it  fo  happens  that  the  fame  is  out  of 
order,  or  unfit  to  take  the  Sea,  the  Tews,  or  other  Accou- 
trements being  Impotent,  if  the  Manners  happen  to  be 
drowned,  the  Mafter  is  to  repay  by  the  Law  Marine  one 
whole  Year’s  Hire  to  the  Heirs  of  the  drowned:  There- 
fore Matters  ought  carefully  to  view  and  fee  that  the 
Boat  be  fit  for  Men  to  truft  their  Lives  in  upon  his  Com- 
mand. 

If  a Mariner  (hall  commit  a Fault,  and  the  Mafter  (hall 
lift  up  the  Towel  three  ti  mes  before  any  Mariner , and  he 
(hall  not  fubmit,  the  Mafter  at  the  next  Place  of  Land 
may  difeharge  him  ; and  if  he  refufeth  to  go  afhore,  he 
(hall  lofe  half  his  Wages,  and  all  his  Goods  within  the 
Ship.  If  the  Mariner  (hall  fubmit,  and  the  Mafter  will 
not  receive  the  fame,  he  (hall  have  his  whole  Wages  j or 
if  the  Manner  (hall  depart  the  Ship  on  the  Mafter’s  Com- 
mand, and  the  Mafter  happens  not  to  take  another,  if 
any  Damage  happens  toShip  or  Goods,  the  Mafter  muffc 
anfwer 

HI.  Mariners  muft  help  one  another  at  the  Sea  and  in 
Pert  ; if  any  refufe,  upon  the  Oaths  of  his  Fellows,  he 
Ipfeth  his  Wages.  None  of  the  Crew  muft  or  ought  to 
leave  the  Ship,  without  Leave  of  the  Mafter,  when  (he 
comes  to  a Port,  or  rides  at  Anchor,  but  always  con- 
flantly  to  wait  upon  her  till  they  arc  difeharged,  or  have 
leave,  atleafthalf  to  be  left  on  Ship- board. 

A .Manner  may  not  carry  out  of  the  Ship  above  one 
Meal's  Meat,  but  Drink  not  a drop ; and  when  on  Ship- 
board, ought  not  to  be  there  arrefted  for  Debt,  but  on- 
ly 
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lyfo  much  of  his  Wages  in  the  Hands  of  the  aMfter  at- 
tached : Yet  this  is  doubted,  if  it  be  not  on  a fworn 
Debt,  that  is,  a Judgment  or  Sentence,  or  a Penalty  to 

the  King. 

• They  ought  not  to  depart  from  on  Ship-board  when 
once  admitted  into  their  full  Pay  (which  is  always  when 
they  break  Ground)  without  Licence  of  the  Mailer  j and 


number  to  guard  the  Ship  and  Decks. 

| See  the  feveral  Afts  of  the  7th  and  8th  William  III. 

Cup. 2i. Intituled  an  Adt  for  the  Encreafe  and  Encourage- 
ment of  Seamen  *,  and  of  the  8th.  and  9th.  of  the  fame 
King,Cty.  13  Intituled  an  Aft  for  the  further  Encreafe  and 
Encouragement  of  Sea-men,  for  regiftering  of  Sea-men, 
and  providing  for  their  Widdows  and  Children  in  fuch 
Wanner  as  therein  is  mentioned,  too  large  to  be  recited 
here. 

. IV.  If  the  Ship  breaks  Ground,  and  is  fet  lail,  if  after  * 

Ihe  arrives  at  her  delired  Port,  their  full  Pay  continues  till 
4 Ihe  returns;  nor  may  they  in  any  wile  depart  from  on 
Ship-board  without  Leave  or  Licence  of  the  Mailer  ; if 
they  do,  and  any  Difalter  happens,  they  mull  anfwer  : 

Yet  at  fuch  Port  if  the  Vellelbewell  moared  and  an-  . 
chored  with  two  Cables,  they  may  go  without  leave,  yetf^'jJ 
fo  as  they  leave  a fufficient  number  behind  to  guard  the 
Decks*.  But  then  their  return  nniftbeindue  Seafon; 
for  if  they  make  a longer  ftay,  they  muft  make  Satis- 
k . -fadlion, 

V.  If  Mariners  get  drunk  and  wound  one  another,  they 
arc  not  to  be  cured  at  the  Charge  of  the  Mafter  or  Ship* 

I for  fuch  Accidents  are  not  done  in  the  Service  of  the 
Ship : But  if  any  of  the  Mariners  be  any  ways  wounded, 

• .or  do  become  ill  in  the  Service  of  the  Ship,  he  is  to  be 
{ -provided  for  at  the  Charges  of  the  Ship ; and  if  he  be 

lo  ill  as  hot  fit  to  travel,  he  is  to  be  lefc  alhore,  and  w*  titefdn, 
; Care  to  be  taken  that  he  hath  all  Accomodations  of  Hu-  eaf'  ** 

‘ inanity  adrainiflred  to  him  : And  if  the  Ship  is  ready  for 

t|*  a Departure,  fhe  is  not  to  ftay  for  him,;  if  he  recover, 

r he  is  to  have  his  full  Wages  deducting  the  Mailer's 

I 1 Charges  which  he  laid  out  for  him. 

Vi.  la  Cafe  of  Storm  if  Goods  are  C3fl  over-board  for  ier;  okruf, 
lightniag  the  Ship,  the  Oachsof  the  Manners,  f.v earing  cup,  n 

Q.  4 that 


before  they  may  fo  do,  they  are  to  leave  a fufficient 
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work  and  fuch  like  Labour  aboard  a Ship  in  a Haven  or  sh»rHfsa: 
Port  witliin  the  Realm  (which  is  infra  Corpus  Comhatut,  (°',vn- rs  y 
(nocwichftanding  thofe  great  and  ingenious  Objections 
again  ft  it)  and  mull  be  tried  by  the  Common  Lav,  and  in  b.k. 
not  eliewherc)  will  libel  under  that  Cloak  for  Mariner's 
Wages.  But  the  Court  in  that  cafe  will  grant  a Prohi- 
bition. And  fo  it  was  done  in  the  like  Cafe. 

But  if  a Ship  rides  at  Anchor  in  the  Sea,and  the  Matter  ?' 

lends  his  Boatafhore  for  Victuals  or  other  Provifions  for 
trie  Ship,  and  accordingly  the  p ovidore  or  Slop  feller  ; 

does  bring  Victuals  and  Provifions  aboard^  in  that  Cafe  f . 
if  the  Contract  be  made  there,  it  mult  be  fued  for  in 
the  Admiralty:  But  if  the  Goods  arc  by  the  Purler  or  b.k. 

Marinin  contracted  for  at  Land,  they  rnufe  fue  5t  Can  wen  Cafe. 

Law. 

IX.  If  Goods  are  fo  Imbezled,  or  fo  Damnified  that  the 
Ship’s  Crew  muftanfwer,  the  Owners  and  Matter  mult 
dedud  the  fame  out  of  their  Freight  to  the  Merchants, 
and  the  Matter  out  of  the  Wages  of  the  Mar  men  • /or 
though  Freight  is  the  Mother  of  Wages,  fo  is  it  the  very 
Father  of  Damage : For  before  the  Mariner  can  claim  his 
Wages  out  of  what  the  Ship  hath  earn’d,  the  Ship  mult 
be  acquitted  from  tire  Damage  that  the  Merchant  hath 
Mained  by  the  Negligence  or  Fault  of  the  Marinin  .And 
the  rcafon  is,  for  that  as  the  Goods  are  obliged  to  anfwer 
the  Freight,  fo  the  Freighc  and  Ship  is  tacitly  obliged  to 
dear  the  Damage*,  which  being  done,  the  Manners  are 
then  let  in  to  their  Wages. 

X.  If  a Mariner  be  hired,  and  he  deferts  the  Service  Leg.  oirOK 
before  the  Voyage  ended,  by  the  Law  Mrnne  he  lol'es 
his  Wages : And  the  lame  Cuftom  at  Common  Law  plead- 
ed, it  hath  been  conceived  will  bar  him. 

if  a Mariner  {ha]\  commit  any  wilful  or  negligent  Fault, 
byrealonof  which  the  Matter,  Owners,  or  the  Ship 
anfwers  Damage  to  die  Merchant,  an  Adion  lies  w ell 
againtt  him. 

In  a Suit  for  Mariner’s  Wages  ’twas  agreed,  That  if 
the  Ship  do  not  return,  but  perifhes  by  Temped,  Ene- 
my's Fire,  &c.  the  Mariners  fhall  lofe  their  Wages  ; for 
if  the  Mariners  fhall  have  their  Wages  in  thefc  Cafes, 
they  will  not  ufe  their  belt  Endeavours,  nor  havaad  their 
Uves  to  preferve  the  Ship,  i Sid.  179.  But  if  the  Ship 
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unlade,  they  (hall  have  their  Wages ; in  the  Cafe  of 
Cullen  and  Mico,  I treble  830. 

XI.  If  a Mariner  takes  up  Monies  or  Clothes,  and  the 
fame  is  enrred  jn  the  Purfer’s  Book,  by  the  Cuftom  Marine 
it  is  a Difcount  or  a Receipt  of  lb  much  of  their  Wages 
as  the  fame  amounts  to  •,  and  in  an  Attion  brought  by 
them  for  their  Wages,  the  fame  (hall  be  allowed,  and  is 
not  accounted  mutual,  the  one  to  bring  his  Action  for 
the  Clothes,  and  the  other  for  his  Wages. 
fafeb,  *7  c*r.  XII.  A Mafter  of  a Ship  may  give  moderate  and  due 
**  B.h\PU:c-  Corredion  to  his  Mariners , and  if  they  bring  an  Ad  ion 
*”//><* L.  C.'  aSa'n^  him,  he  may  juftific  the  fame  at  the  Common  Law  j 
j.  luxes.  and  by  the  Law  of  Oleron,  if  a Manner  fliall  allault  the 
leg.oieron.  Mailer,  he  is  to  pay  5 Sclz,,  or  lofe  his  Hand. 

Manners  after  they  have  unladen  the  Ship,  if  they  de- 
mand their  Wages,  and  there  be  any  Intention  of  their 
Departure,  the  Mafter  may  detain  a reafonable  Propor- 
tion of  the  fame  till  they  bring  back  the  Ship,  or  give 
Caution  to  ferve  out  the  whole  Voyage. 

XIII  Btrratryoi  the  Mariners  is  a Dileafe  fo  Epidemical 
on  Ship-board,  that  it  is  very  rare  for  a Mafter,  be  his  In- 
duftry  never  fo  great  to  prevent  it  j a Span  ofVillany  on 
Ship- board  foon  fpreads  out  to  a Cloud,  for  no  other  Caufe 
but  of  that  circular  Encouragement  that  one  knavifh  Ma- 
riner gives  another. 

However  the  Law  does  in  fuch  Cafes  impute  Of  cnees 
and  Faults  committed  by  them  to  be  Negligences  in  the 
Mafter*,  and  were  it  otherwife,  the  Merchant  would  be 
in  a very  dangerous  Condition. 

The  Rcafons  why  they  ought  to  be  Refpofible,  are,  for 
pafch.x  u lit-  t^13t  C^e  are  of  his  own  chufing,  and  under  his 

in  s.  *.  Hem.  Cbrre&ion  and  Government,  and  know  no  other  Supe- 
verfu  smith,  riour  on  Ship-board  but  himfelf;  and  if  they  are  Faulty, 
Roll’s AbrlJg-  he  may  corred  and  puni(h  them,  and  juftify  the  fame  by 
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Law:  And  likewife  if  the  Fad  is  apparently  proved  a- 
gainft  them,  may  reimburfe  himfelf  out  of  their  Wa- 
gcs. 

XIV.  And  therefore  in  all  Cafes,  wherefoever  the  Mer- 
chant loadsabo  ird  any  Goods  or  Merchandifc,  if  they  be 
- Loft,  Imbezled,  or  any  OLher  ways  Damnifyed,  he  mult  be 
slue  rat cb  ^e^Pon,i^e  for  tliem  ; for  the  very  lading  them  aboard 
23!  car.  2.  in  makes  them  liable,  and  that  as  vyell  by  the  Common  Law 
B.  Jf.  as  the  Law  Marine.  XV. 
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XV.  Nay,  if  his  Mariners  go  with  the  Ship-Boat  to  the  <?/«/£ 

Key  or  Wharfe  to  fetch  Goods  on  Ship-board,  if  once fK>'  -V:'"  • 
they  have  taken  Charge  of  them,  the  Mafter  becomes  ^ ) utum- 
Immediately  Reiponfible,  if  they  Steal,  Lofc,  Damni- 
fie  or  Imbezle  them. 

’ XVI.  The  ancientefl  Record  that  is  found  extant,  is 
that  in  Edward  the  Third’s  time,  where  one  brought  an 
Aftion  of  Trefpafs  againft  the  Mafler  for  the  Imbcvle- 
ment  by  \\\%Mariners  of  twenty  two  Pieces  of  Gold,  Bow, 

Sheaf  of  Arrows,  Sword,  and  other  tilings,  and  adjudg- 
ed helhould  anfwer.  And  for  that  the  lame  is  or  may 
he  of  great  Moment , accept  of  a Tranfcript  of  the  Re- 
cord, as  the  fame  was  certified  into  Cbanctry , in  order 
to  have  it  lent  into  the  Kmg's-Bemb,  to  enable  the  Plain- 
tiff to  bring  an  Aftion  upon  the  fame  Judgment  in  any 
Place  in  England,  where  he  could  meet  with  the  Defen- 
dant. 
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VCEitcrabtlt  in  Cfruffo  Patti  domino  3.  Dei  gratia  sAvii  Rec« 
tHJpgojn’  Cpifcopo  Domini  ttrgis  €b.  CancrUario  in  lU>re  LB);. 
tJd  cjus  locnnt  trnentt  fui  bumiles  % beboti,  itobtrtus  h" r'"'*  "rre 
Spajo*  aillc  ISrittol,  CEotoarbus  *BlanUcit,  % Jo- 1 45* 1 
tiannes  be  Cafflcjatrc  15alltbi  libertatum  ejufoem  UiUt, ' ; 
falutem  turn  omnt  reberrntia  f honour.  Dc  tenoje  IXe* 
to;bi  $ pjoreffus  loquclc  que  fait  co’arn  nobus  in  c£ur’  Do- 
mint  liegis  ibibent  Cine  brebt  inter  Den.  ptlU  ? Jurba* 
num  taeno;e  ££agiftrum/5abtB  botat  la  flCjattanc  be  13ap< 
one  in  plito  tranfgrcfs’  pjout  per  bjebe-  Domini  liegis 
nobis  Directum  fuit  bobis  inbe  ccrtificatnr,  fub  figilhs  no- 
ibis  bobis  fi  placet  mittimus  in  fjita  fcriptis.  £ID  platit’ 

Tolls  tent  ibibent  Die  spartts  prop’  poll  _f  effiini  Epipha- 
niae  Domini  anno  liegni  liegis  nunc  24  pen.  pilU  quer* 
opt.  fc  berfus  Jnrbanum  ii3eno;c  spagiftrum  .fiabis  bo? 
tat’  la<E£actanebcl]5ayonc  Dc  pfito  tranfgrcfs' per  pi  , tc. 
funoequer’,  quoD  fctunDum  legem  * ronfuefubinnu  dc 
OLERON  unnfquifq; ^agiltcr  J^abis  tcrtctiir  refpon* 

Ufce  be  quatunque  tranfgrcfs’  per  ferbientes  fuos  in  ea* 

Dent  fact’,  f Johannes  be  Knlc  f loarcolct  Dc  ISomcs  fer- 
bientcs  p^ebicti  JurDani  f^agiftri  $abts  picture  tic  £f)cr* 
rur.  prop’  ante  Jfettum  omnium  £>ancto?um  3nno  Hcgni 
p^ebicti  liegis  CEb.  i?  tit  $£ari  jupta  Toritan.  in  eatem  no* 
hi  be  Joljamic  be  Cojnub’  ferbienf  pjcbici’  22  libr-  in 

Q.  4 auto, 
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auro,  arcus,  fagit’.  alaB.  f nl’  tona  ? cafalla  ati  baltMc’* 
40  l.  ccpcrunt  f afpo’tabcrunt  injufte,  sc.  an  Dampmun 
pjcDict  iocu.  6c  1 1 ft  p’cDiau3  3furDatHisi)oc  tclit  Dc&i* 
car,  p?cDict  fpcn.  paratus  eft  ticrificarc,  f c.  Ct  ptcBictus 
JtirJaiuis  "bentt « Dtcit  qtioO  Itr  or  Oleron  talis  eft  quod  £t 
nliqua  l;ona  a catalla  spagtffro  altcujits  j^atiis  liberata 
fii.it  cnftoDtcnD',  unOc  iDem  £J?agtftcr  p:o  cifDcrn  toef 
pjo  altqua  alia  rr  in  raUcm  train  facta  manucap’,  tllo  mono 
ipagtftcr  .<iaina  tcnctur  tcfpcnscrc;  non  alio  nioDo,  f fnp 
Ijoc  petit  5uQtriuw.  Ct  picairt  lien.  fiirit,  quo®  until* 
qtufqnc  fpagiftcr  *tcnetur  refponBere  Be  quarunque  franf? 
gtefTione  per  fermentesfuos  In  Cain  fua  fact’,  ? petit  3m 
Dictum  Ctntlcr.  Ct  fup  hoc  pjcoictc  partes  Ijabcnt  mem  jjtc 
me  %>  Watt  pier'  poft  ifeflunt  fei.  litllar’t)  p:or’  futur  ao 
cuniniD1  JuDinum  fuunt,  *c.  £lo  quemBiem  pjcBtctc  par* 
tee  tenevunt  * pcticrunt  3'uotctum  ftuun,  % c.  Ct  rcritat, 
ItrfcjBo  <\  pjecctTu  pjcmctw  in  plena  Curia  cojam  spajoje 
5 liSalUtia  t albs  p:obis  Ijominibus  CUUcs  3)agiffrts$ 
# OJannariis,  lufum  fun  <£uruc,  qttoB  unufquifq;  ittagiffer 
j’Sauis  tenrtur  rrfponDcrcDe  qtiacunque  tranfgrcfrioncper 
The  jui’.g-  feroientes  fnos  in  jj?abi  fua  facta.  3!oco  ronfiocratum  eft, 
mern'm  this  quot)  pjeant’  iprn.  recuperet  Dampna  fua  40 1 terfus  pjc* 
C iif  is  ac-  u;ft’  j.jroanum  per  Cur.  tarat'  ? mljilomtrtufl  iocm  Jur* 
i?aw|nfnd°  Djnns  tranfgrcflionc  pjemeta  in  mcfcrtcojDta. 

ought  not  to 

have  been  a cip‘t'«r ; for  it  is  not  fucli  a Trefpafs  as  the  King  is  Entitled  to  a Fine. 
VU(  %cro,  2:4.  Bted'.t  verjia  Morn,  7 ja:.(-o.  Entries  the  fame,  fol.  347. 


XVII.  The  Shifter  fuhjcft  to  anfwcr  Damage,  is  to  be 
uaderftoo'd  in  all  fuch  Cafes  where  the  Lading  was  brought 
aboard  either  by  his  Confentor  his  Purler's  ; for  any  o- 
Itg.  i.  ther,  or  fuch  as  {hall  be  fecrctly  brought  in,  not  being 
^T'le  CitTtr  cntrc'^  *n  the  Purler’s  Book,  or  in  the  Bills  of  Lading, 
fa'tun>s'l^U  t*ie  Ma^cr 's  noc  obliged  to  fee  forth-coming,  unlefs  it  be 
y • fuch  Goods  as  the  Parties  bring  into  the  Ship  about 
them,  as  Clothes,  Money,  and  the  like,  as  above, 
thofe  things  being  fcldom  entred,  yet  moft  commonly 
thole  that  are  vifibie,  the  Mafter  by  Law  is  Rcfponfible 
for. 


F’ii,  l fjj.  in 
j:  -r,  ffiut. 
Ciup  '5  per 
fUji-c  do 


XVIII-  So  likovife  if  a Mafter  forewarn  a Faflenger  to 
keep  his  Goods,  and  that  he  will  no  ways  take  C u e of 
them,  and  if  they  be  loft  or  pmloyn’d  by  the  Crew,  he 

witt 
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will  not  be  obliged  to  fee  them  forth-coming ; the  Mailer e/>i-  eM. 
is  not  there  held  Refponfible  in  Cafe  of  a I.ofs,  cfpeci-  ?Jn~  ® '/‘f99 
ally  if  there  be  aDy  thing  of  Agreement  thereunto.  n0n)9' 

XIX.  But  if  Goods  ihall  be  fent  aboard  a Ship,  'and  §.  monem  ie 
the  Mailer  Ihall  appoint  a Cabin  for  the  lame,  and  deliver  «»« op:r. 
the  Key  to  the  Lader,  and  tell  him  he  will  not  be  Re-  Brtai,ve>fm 
fponfible  if  a Lofs  happens ; yet  if  the  Goods  are  Hole,  MwenJ/' 
he  mull  notwithftanding  make  Satisfa&ion  : By  thcCcm-^.  e's^.  in 
man  Law  it  Ihall  bind  an  Inn-keeper.  th -Exchequer 

Note,  That  Goods  once  delivered  to  a Maher,  the  ^ rha 
Cargo  is  not  fubjeft  to  be  attached  in  his  Hands,  nor  can  ®°J*» 
any  Cullom  whatfoever  fnpport  the  fame;  for  they  are  p^ulrleyi 
in  Law  as  it  were  bailed  to  the  Ship,  until  the  Freight  Care, 
and  all  other  Charges  are  paid : And  very  much  doubted  c 
whether  an  Attachment  can  be  made  in  London  of  a»y  ! 1 , LortT* 
Goods  at  all  lying  on  Ship-board  in  the  River  of  Thames, chief  Jufticc 
(which,  though  the  Pore  of  London)  notwithftanding  Met, 
Freight  and  all  other  Charges  are  paid  off. 
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Chat.  IV.  .... ].3m 

jPrfyrai  J i '*  * SMnj 

jjDf  freight,  C^a«et-patties(,  anh  ©emojase; 


I.  Tbe  virion  wayt  tbit  ships  may  be  tiling  in  Goods  more  tbin  mere 

contnded  for ; mi  of  being  forc- 


fr righted  it  thtt  Day. 


ancient  way  of  Freighting. 

III.  Horn  the  fame  it  governed  upon 
tbe  virion  Contrails,  and  of  Ac- 
cidents happening  to  Maflers  or 
Liders  preventing  tbe  Voyage. 

IV.  Of  Agreements  pirol  mi  in 
Writing,  bovo  conftruei  by  tbe 
Common  Law,  what  it  is. 

V.  Of  Ships  laded  and  unladed  be. 


fore  tbe  Voyage  begun  i their  be- 
coming dif.tbled,  viz.  perjjhin  tbe 
Voyage  before  tbe  fame  is  com- 


pletaed. 

VI.  Of  Ships  departure  eonfiierei  in 
reference  to  Freight  and  Damage. 

VII.  Of  Freight  arifag  on  Trading 
Voyages,  mi  loft  by  contingent 
Aflions,  eonfiierei  by  tbe  Common 
Law,  and  tbe  Law  Marine. 

VIII.  Of  Freight  beaming  due  upon 
tbe  various  ways  of  Contrail,  or 
general  where  none  was  agreed 
for. 


IX-  Of  Faults  arifirig  from  the  Freigb. 


tern : and  of  the  Deccafe  of  the 


Ship  in  reference  to  Ft  eight 
X.  Faults  of  Maflers  arifng  from 


ed  into  Ports  in  hit  l 

XI.  Paffengers  dyingybe slips  Title 
to  their  Goods  aniConcerns. 

XII.  Tbe  Ship  in  conftruHion  of  Law, 
how  far  liable  to  Freight. 

XIII.  Ships  taken  and  retaken  in 
War,  whether  the  fame  deftroys  the 
ContraS. 

XIV.  Goods  become  loft  without 
Fault  of  tbe  ship,  whether  Freight 
becomes  due. 

XV.  Of  Freight  controlled  with  Per - 
font  deficient . 

XVI.  Of  ships  contracted  for  by  the 
Month,  to  be  paid  at  tbe  Arrival 
at  a Port  j ship  it  cafl  away,  the 
Goods  five i : Whether  the  Freight 
ought  to  be  paid. 

XVII.  covenant  mutual  in  a char- 
ter Party,  JbiH  not  be  pleaded  tbe 
one  againfttbi  other.  Flea  that 
mfwers  to  Part  only  is  illf  cove- 
nant therein  by  fever  at,  yet  brought 
againft  one  only,  covenmt  by  fe- 
ver al  & quemlibet  eorum,  may 
be  brought  againft  one  only - 


I.  J N the  Freighting  of  Ships,  refpeft  is  always  had 


of. 


to  the  Ship  it  felf,  or  elfe  to  a certain  Part.there- 


Again,  the  Merchants  either  Freight  her  by  the 
Month , or  the  entire  Voyage,  or  by  the  Tun  ; for  it  is  one 
thing  to  Freight  a Ship,  and  another  thing  to  take  cer- 
tain Tannage  to  Freight. 


1 - t . ■ • * ■ 


So 
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So  alfo  it  is  one  thing  to  be  a Cape-Merchant,  another 
to  be  an  under  Freighter. 

II.  There  was  of  old  another  way  of  Freighting,  which  2l.r.  ? cot- 

Was  when  the  Merchant  agreed  with  the  Mafter  for  aim's  Abridg- 
Sum  certain  to  convey  his  Goods  enfured  againlt  all  Fe-  "1CD? of  t*>e 
ril ; fuch  were  to  be  refponfible  it  any  Detriment  or  Lofs  ,I,arr1‘^ienr 
hapened  •,  but  that  is  now  become  obfolete.  <5j.  0 s’ 

III.  Freight  is  governed  generally  by  the  Contract,  and 
varies  according  to  the  Agreement,  reduced  generally 
into  a Writing  commonly  called  a Charter-party,  execut- 

ed  between  the  Owners  and  Merchant,  or  the  Mafter  i nqnevmt.  si 
the  behalf  of  himfelt*  and  Owners,  or  himfelf  and  th e<luu^em 
Merchant,  or  between  them  all,  orelfe  is  Parol.  eoniuxerit,  /». 

• The  Mailer  or  Owners  generally  covenant  to  providey^““^”V 
a Pilot  and  all  other  Officers  and  Mariners , and  all  other  pdiemcm  '. 
things  neceflary  for  the  Voyage*,  and  for  the  taking  in aetieg.  km, 
and  delivering  out  of  the  Lading.  •'**•  a°- 

If  there  be  an  Agreement  and  Earn  eft,  but  no  Writing,  p„  ,e„  <v<f. 
if  the  lame  be  broke  off  by  the  Merchant,  he  lofeth  hisW.  /tfoJ. 
Earneft  \ buc  if  the  Owners  or  Mafter  repent,  they  lofe  Art-  *?• 
double  the  Earneft. 

But  by  the  Common  Law  of  England,  the  Party  damnifi-  Mich . ioCf. 
ed  may  bring  his  Action  of  the  Cafe,  and  recover  his  Da- « B.  ^ Lm^ 
mages  on  the  Agreement,  dm  anion's 

If  a time  appointed  by  the  Charter-party,  and  either  hf ff,'8  1 
the  Ship  is  not  ready  to  take  in,  or  the  Merchant  not  Leg^  item  5. 
ready  to  lade  aboard,  the  Parties  are  at  Liberty,  and  si  in  u$. 
the  Party  Damnified  hath  his  Remedy  againft  the  odier^* 
by  Aftion,  to  recompence  the  Detriment. 

If  Part  of  the  Lading  be  on  Ship-board,  and  it  happens 
fome  Misfortune  may 'overtake  the  Merchanc  that  he  ■■  * 

hath  not  his  full  Lading  aboard  at  the  time,  the  Mafter 
.is  at  liberty  to  contract  with  another,  and  fhall  have 
Freight  by  way  ofDamage  for  the  time  that  thofe  Goods  ' • " 

were  aboard  after  the  time  limited  ■,  for  fuch  Agreements  - ’ 

being  of  a Conditional  nature  Precedent,  a Failure  as  to  a , . 

compleat  Lading,  will  determine  the  fame,  unlefs  after- 
wards affirmed  by  Confent.  And  though  it  be  no  Prudence 
for  every  Merchant  or  every  Mafter  to  depart  from  the 
Concratt,  if  it  fhould  fo  fall  out  that  the  Agreement  as 
tathe  Lading  is  not  performed  according  to  Promifc, 

(feldom  or  ever  done  if  any  Part  be  aboard)  yet  it  is  . 

Y the 
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the  higheft  Jultice,  that  Ships  aud  Mailers  fhould  not  be 
Infettered  but  Free,  for  otherwife  by  the  bare  lading  of 
a Cask  or  Bale , they  might  be  defeated  of  the  Opportu- 
nity of  Pajjage  or  Sea  [on  of  the  Year. 

Mich.  10  car.  so  0rt  tfoe  other  hand,  if  the  VelTel  is  not  ready,  the 
**  B’  Merchant  may  (hip  aboard  in  another  Veflel  the  Remain* 

Cafe”  era.  dcr  of  his  Goods,  and  difeharge  the  firft  Skipper,  and 

pin,’(o!.  383. recover  Damages  againlt  the  Mailer  or  Owners  for  the 
3 Levity.  2 38.  reit.This  is  grounded  upon  the  likeReafonas  the  former. 
Per  ur.  ft  ex  And  therefore  by  the  Lavs  Marine,  Chance,  or  iome 

iorMn.far  other  notorious  Nccellity  will  excufe  the  Mafter  3 but 
fthen  he  lofethhis  Freight  till  fuch  time  as  he  breaks  growth 
aifitnttio.  and  till  then  he  fuftains  the  Lofs  of  the  Ship. 

Per  ur.  oie - But  if  the  Fault  be  in  the  Merchant,  he  then  mull  an- 

ront  cap.  21.  fWer  the  Mailer  and  the  Ship’s  Damage,  or  elfe  be  liable 
to  entertain  the  Ship's  Crew  ten  Days  at  his  own  Charge  3 
legem but-if  after  that,  then  the  full  Freight  : And  if  any  Da- 
mage happens  afterwards,  the  Merchant  mull  run  the 
Rifqueof  that,  and  not  the  Mailer  or  Owners.  But  by 
ihe  Common  Law,  lb  long  as  the  Milter  hath  the  Goods 
on  Ship- board,  he  mull  fee  them  forth-coming. 

IV.  Charter-parties  have  always,  by  the  Common  Law > 
330.  ho'.  17.  jlacj  a genuine  Conllrudlion  as  near  as  may  be,  and  ac- 
cording to  the  Intention  aud  Delign,  and  not  according 
to  the  literal  Senfe  of  Traders,  or  thofe  that  merchan- 
dize by  Sea,  yet  they  mull  be  regularly  pleaded;  and 
therefore  where  one  had  by  Charter-party  dated  Sep. 8.  ;8. 
Eltz.  hired  a Ship  for  a Voyage  to  Dantzick  for  Corn,  it 
was  agreed  betwixt  them,  that  after  the  Ship  Ihould  be 
laden,  Ihe  Ihould  fail  to  Leghorn , there  to  be  delivered  3 
and  in  confideration  that  the  Plaintiff  had  agreed,  that 
the  Defendant  Ihould  have  the  Moiety  of  Corn ,ejuoA  tune 
futt , or  hereafter  fhould  be  laden  in  the  Ship  during  the 
faid  Voyage,  the  Defendant  by  Judgment  dated  Oil.  9. 
38 .Eltz.  covenanted  to  pay  the  Moiety  of  the  Money 
for  the  laid  Corn,  epuod  tunc  futt , or  afterwards  Ihould 
be  laden,  &c.  and  then  comes  and  faith,  that  OS.  9. 
5S  EMz.  the  Ship  was  laden  with  60  tails  of  Corn,  and 
for  not  Performance  of  the  Moity  of  his  Payment,  the 
A&ion  was  brought-,  the  Defendant  to  this  comes  in 
and  pleads,  that  the  Deed  wasfealed  OH.  2S.  in  38  Eltz. 
& erucd  a d tunc  vel  p?(ica  there  was  not  any  Com  laden 
’j~  ■■  ' - ■**'  ■*"“  • there 


tfmt.  ah, 
29.  rod. 
picb.  verf. 
jQieelmd  3. 
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there,  and  travcrfeth  the  Delivery  0:7.  9.  in  this  Cafe  It 
wasadjudgcd,  That  in  regard  the  Plaintiff' declared  upon 
a Deed  dated  OcL  9.  38.  EUx,.  it  fhall  be  intended  to  have 
us  Eflcnce  and  Delivery  at  that  time,  and  no  other  - and 
if  be  Ihould  contefs  it  to  be  delivered  at  any  other  time 
would  be  a Departure  from  his  Declaration,  and  the 
>Vord  tunc  is  referred  to  the  Delivery,  and  not  to  the 
Date  •,  and  if  it  were  Delivered  ten  Months  after  the 
Date,  he  Ihould  not  have  the  Benefit  of  the  Corn  laden 
before  the  delivery  : And  therefore  the  Defendant  was 
adjudged  not  to  be  charged  with  paying  for  anv  Corn  Piebt  8 
before  the  Delivery  of  the  Deed,  the  Words  of  the 
Deed  being  that  he  fhould  pay  for  the  Corn  then  laden, T/JixX 
&C.  which  (then)  is  referred  to  the  time  of  the  Eflence2-  P*rl>  H 
of  the  Deed  by  the  Delivery,  and  not  to  the  Date  263- 
A.  does  contract  with  B.  and  doesafliime  to  him  tode- 
liver  an  Hundred  Quarters  of.  Barly  on  Ship- board  in  fuch  ' 1 

a Port,  we  at  Burton  Haven  m Com.  Ebor.  and  mentions 
no  time  for  the  Barley  to  be  carried  there,  &c.  A.  aff'umes 
to  carry  them  there,  and  be  at  this  Port  with  them-  B 
agrees  to  pay  fo  much  for  the  faid  Quarters  of  Barley 

doth  arrive  with  his  Boat  there,  this  is  a good  Con-Affirmed  in 
tract : But  in  this  Cafe  A.  is  bound  to  be  at  the  faid  Ha-Errour>  Mich- 
ven  and  to  deliver  to  him  the  faid  hundred  Quarters  -s  lSy,c' 
aforefaid,  A.  doth  it  not,  albeit  B.  hath  performed ’hK^^^ 
Promife,  and  was  there  ready  to  receive  it  i b.  brines  an  < ,•  ^ 
Aftioa  on  the  Cafe,  and  adjudged  it  lay.  6 t c2 

Charter  Party  & charta  partita,  is  all  one  in  the  * 3y*  * 
Civil  Law,  with  an  Indenture  atthe  Common  I aw  jt Irbuiiis. 

fettles  the  Agreement  and  Bills  of  Lading,  the  Concerns 
of  the  Cargo,  and  binds  the  Mafter  todelivei  them  well  , 

Conditioned  at  the  Place  of  dilcharge,  according  to  the 
Concents  of  the  Charter  Party  or  Agreement  5 and  for 
Performance,  the  Mafter  obliges  Hiinfelf,  Ship,  Tackle 
and  Furniture,  to  fee  the  lame  done  and  performed. 

Covenant  upon  a Charter  Party  between  Bolton  Covenant  in- 
Owncr,  and  and  Morgan  Merchants,  Freighters  of  af*r  the 
Ship,  by  which  Bolton  put  to  Freight  the  Ship^  iu  a Voy-onc  1>art’  «ncl 
age  to Guinea  at  48/.  per  Mcnfcm,  and  there  W3S  a mutual^*  anii Cm  on 
Covenant  between  the  Parties  dF  ^mhbet  eorum  modo  (e-ZSZt 
yuentt,  and  then  divers  Covenants  follow  concerning  theri"n>  anj  the 
Ship’sTackle  and  Performance  of  the  Voyage ; and  then  Ac^cn 
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a Covenant  for  the  Payment  of  the  Freight  (t/ii.)  when 
the  Ship  arrived  at  Guinea,  the  Freight  then  due  was  up- 
on Notice  to  be  paid  in  England , and  when  fhe  arrived 
in  England  the  Reiidue  from  the  time  of  the  laft  Payment 
was  to  be  paid.  And  faith  that  at  fuch  a time  the  Ship 
arivcd,and  that  6 Months  and  to  Days  were  then  paft, 
which  came  to  fo  much,  whereof  Notice  was  given  } and 
that  after  fuch  a time  the  Ship  arrived  at  England , and 
that  the  Freight  for  6 Months,  from  the  time  of  the 
laft  Payment,  and  the  Freight  came  to  287/.  4a.  and  that 
the  Defendant  had  not  paid  any  of  the  Sums,  upon 
which  the  Defendant  demurred.  And  took  thefe  Excep- 
tions to  the  Declaration. 

1.  For  this  that  the  Attion  is  brought  againil  one  of 
the  Defendants  only,  omitting  the  other,  fed  non  alloca- 
tur the  Covenant  being  between  them  & quemltbet  eerum 
is  jciyntand  teveral  ot  every  Part. 

2.  For  that  it  appears  upon  Computation,  the  Plain- 
tiff demanded  more  upon  the  fir  ft  Breach  than  is  due  by 
lot.  and  lefs  than  is  due  upon  the  fecond  by  16s.  and  tho’ 
that  the  firft  may  be  cured  by  the  Juror?s  finding  lefs,  or 
by  the  Plaintiff’s  relcafing  the  Overplus,  yet  where  he 
demands  lefs  than  his  due,  it  is  incurable  ; and  cited  fe- 
veral Books  there  quoted  for  that  Purpofe  in  Affumpfit, 
where,  as  in  this  Cafe,  only  Damages  are  to  be  recover- 
ed ; and  on  the  other  Part  was  cited  2 Cro.  498.  Pcmber~ 
ton  dr  Shelton , dr  529.  Parker  dr  Curfon  dr  uxor,  fee  like 
2.  Levins  4 Hulrne  dr  Santbers , and  2 Vent.  129.  Welby  dr 
Phillips,  Hale  ch  Juftice  took  aDiffcrence  between  thisCafe 
of  Covenant  and  Debt,  and  held  that  after  Verdidt  it  had 
been  cured  without queftion,  but  upon  Demurrer  there 
may  be  fome  Doubt,  the  Demurrer  being  general,  but 
had  the  Demurrer  been  fpecial  it  had  been  ill,  and  ruled 
Judgment,  pro  Quer.  Bolton  & Lee,  2 Levins.  5 6.  & 3 Kee- 
ble  39.  & 50. 

V.  If  Goods  are  fully  laded  aboard,  and  the  Ship  hath 
broke  Ground , the  Merchant  on  Confideration  afterwards 
refolves  not  on  the  Adventure,  but  will  unlade  again  3 by 
the  Law  Marine  the  Freight  is  due. 

And  if  the  Ship  in  her  Voyage  becomes  unable  without 
the  Matters  Fault,  or  that  the  Matter  or  Ship  be  Arretted 
by  fom  Prince  or  ftatc  in  her  Voyage,  the  Mafter  may 
cither  mend  hit  Ship,  or  Freight  another . But 
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But  if  the  Merchant  will  not  agree  to  the  fame,  then  Digtft.piuim. 
the  Freight  becomes  due  for  lb  much  as  the  Ship  hath*-  ‘4*  c-  ** 
Earned ; for  otherwife  the  Mailer  is  liable  for  all  Dama-  St^'  ,c* 
ges  that  Ihall  happen.  And  therefore  if  that  Ship,  to 
which  the  Goods  were  tranilated,  perilhed,  the  Mailer 
fliall  anfwer^  but  if  both  the  Ships  perilh,  then  he  is 
Wifcharged. 

But  if  there  be  extream  Neceflity,  as  that  the  Ship  is 
in  a linking  Condition,  and  an  empty  Ship  is  pairing  by, 
or  at  hand,  he  may  tranflate  the  Goods-,  and  if  that 
Ship  link  or  perilhes  , he  is  there  excufed : But  then 
it  mull  be  apparent  that  that  Ship  feemed  Probable  and 
Sufficient. 

> VI.  If  a fettime  be  fixed  and  agreed  upon  between  the  Lee 
Merchant  and  the  Mailer,  wherein  to  begin  and  finilh  SJ<1‘  £ 
his  Voyage,  it  may  not  be  altered  by  the  fupra  Cargo,  c^'b  ^u  * 
without  fpecial  Commiflion  for  that  Purpofe. 

If  a Mailer  Ihall  weigh  Anchor,  and  Hand  out  to  his 
Voyage  after  the  time  covenanted  or  agreed  on  for  his 
Departure,  if  any  Damage  happens  at  Sea  after  that 
time,  he  Ihall  refund  and  make  good  all  fuch  Misfortune  ; 
yet  if  a Charter-yJttj  is  made,  that  the  Plaintiff  Ihall  fail 
fromL<w><£)»to  Lisbon  with  thefirll  Wind  and  Opportuni- 
ty, &e.  in  Conlideration  of  which  the  Merchant  did  co- 
venant to  pay  fo  much  for  Freight-,  the  Ship  departs 
not  with  the  firlt  Wind  or  Opportunity,  yet  afterwards 
breaks  Ground , and  arrives  at  her  Port,  the  Freight  in 
this  Cafe  is  become  due ; for  there  is  nothing  can  bar  the  'orZt 
Ship  of  her  Freight  but  the  not  Departure,  for  only  that  ‘”lc  a’n,fc^r^ 
in  Law  is  traverfable,  being  material  to  avoid  the  Pay-  ries  verfus. 
mentof  Freight;  but  to  fay  the  Ship  did  not  depart  Popbim.  itfi. 
with  the  next  Wind,  is  but  a Circumllance  which  in  ¥ilm\  398- 
ftriflnefs  of  Law  is  not  traverlable.  Uub'  ,2*49* 

If  it  be  agreed  that  the  Mailer  Ihall  fail  from  London  to  /t[ex^ 
Leghorn  in  two  Months,  and  Freight  accordingly  is  agreed  jsfoh  ?«  a'it. 
on,  if  he  begins  the  Voyage  within  the  two  Months,  tho'  §•  caiimsthm. 
he  does  not  arrive  at  Leghorn  within  the  time,  yet  the 
Ereight  is  become  due. 

VII.  If  a Ship  is  freighted  from  one  Port  to  another  ieg.  pc'cgui 
Port,  and  thence  to  a third,  fourth,  and  fo  home  to  th cfj.'dtpaon  ef 
Port  from  whence  Ihc  firlt  failed,  (commonly  called  a 
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Trailing  Voyage)  this  is  all  but  one  and  the  fame  Voyage,' 
fo  as  it  be  in  Conformity  to  the  Charter-party. 

• ^ A Merchant  agrees  with  a Matter,  that  if  he  carries 

Trfn.  9.74c.  j a his  Goods  to  fuch  a Port,  he  will  then  pay  him  fuch  a 
c.  B.Kot.61%.  Snm  ; in  the  Voyage  the  Ship  isaffaulted,  entred  and 
Bright  verf. m robb’d  by  Pirates,  and  part  of  her  Lading  taken  forth,, 
cooper.  Grown.  an(j  afterwar(js  thc  Remainder  is  brought  to  the  Port  ot 
1 part  21.  (jifcharjgt,  yet  the  Sum  agreed  upon  is  not  become  due, 
for  the  Agreement  is  not  by  the  Matter  performed. 

But  by  the  Civil  Law  this  is  vis  major  Or  caftts  fcrtuitust 
there  being  no  Default  in  the  Matter  or  his  Mariners,  and 
/ the  fame  is  a Danger  or  Peril  of  the  Sea,  which  if  not  in 
Co.i  pjrt.  97.  Naval  Agreements  expreft,yet  is  naturally  implyed  : For 
sMe/s  Cite.  mop-  certain,  had  thofe  Goods,  which  the  Pirates  carried 
fwfii'sCa fe.  away  *n  ft  refs  of  Weather,  Navis  levanid  caufa,  been 
rhsvfcn  com.  thrown  over-board,  the  fame  would  not  have  made  a Dif- 
But  a Pirate  ability  as  to  the  Receipt  of  the  S.um  agreed  on  •,  for  by 
is  not  an  Ene- footh  the  Common  Law  and  the  Law  Marine , the  A d of 

Ch  ^riuc  ^od,  or  t*iat  °f  an  Enemy>  no  ways  work  a Wrong 
■JP-  ‘ w.jn  Adions  private. 

VIU.  If  a Ship  be  freighted  by  the  Tun,  and  (he  is  full 
laden  according  to  the  Charter-party , tfle  Freight  is  to  be 
paid  for  the  whole*,  otherwife  but  for  fo  many  Tun  as 
the  Lading  amounted  to. 

Lrfi'fi  If  Freight  be  contraded  for  the  lading  of  certain  Cat* 


^>U  teller  the  like,  from  Dublin  to  Weft-cbefter,  if  fomeof  them 


' happen  to  die  before  the  Ship's  Arrival  at  Weft-chefltr , the 


- . whole  Freight  is  become  due  as  well  for  the  dead  as  the 

ff ■ ie  Hints  k-  llV,ng 
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lit  IS  let;,  mis  Bnt  if  the  Freight  be  contraded  for  the  tranfporting 
libert.  m finjf.  them, if  Death  happens  there  arifeth  due  no  more  Freight 
de  condit  . 0 than  only  for  fuch  as  are  li  ving,  at  the  Ship’s  Arrival  at 
+ Te.  q'iopc-  Port'°f:  Difcharge,  and  not  for  the  Dead  *f. 
lasv’Seg.fi  If  the  Cattel  or  Slaves  are  fent  aboard,  and  no  Agree- 
stdet  5 sum  mentis  made  either  for  lading  or  tranfporting  them,  but 
quidjmfy  § generally,  then  Freight  (hall  be  paid  as  well  for  the  Dead 
as  the  Living. 

tide*  jr  §.  si  ^ Freight  be  contraded  for  the  tranfporting  of  Wo- 
iis  muiicrcm  men,  and  they  happen  in  the  Voyage  to  be  delivered  of 
if.  low.  Children  on  Ship-board,  no  Freight  becomes  due  for  the 
Infants. 
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The  Charter-party  does  fettle  the  Agreement,  and  theTh-renr?  3 
bills  of  Lading  the  Contents  of  the  Cargo,  and  bind?  BilIs ‘’flawing 
the  Mailer  to  deliver  them  well  Conditioned  at  the  Place  a!*3Vs 
of  Difcharge,  according  to  the  Contents  cf  the  Charter-  Lnt  oversea 
party  or  Agreement;  and  for  Performance,  the  Mailer  to  him  uhom 
obliges  Himfelf,  Ship,  Tackle  and  Furniture  to  fee  the the  Goods  are 
fame  done  and  performed.  configned  to. 

If  Goods  are  fenr  aboard,  generally  the  Freight  niufl^  ^ah^rfor 
be  according  to  Freight  for  the  like  accuftomed  Voya-and  tiieiaft’ 
g«-  fortheMer- 

If  a Ship  fliall  be  Freighted  and  named  to  be  of  fuch  achantoi:  C- 
Bnrden,  and  being  Freighted  by  the  Tun,  (hall  be  found  ^cr* 
lefs,  there  fhall  no  more  be  paid  than  only  by  the  Tun 
for  all  fiich  Goods  as  were  laded  aboard. 

If  a Ship  be  Freighted  for  two  hundred  Tuns  or  there- 
abouts, the  addition  of  thereabouts  is  commonly  reduced  ■ ,« 

ttf be  within  five  Tun,  more  or  lefs,  as  the  Moiety  of 
the  number  7i»,  whereof  the  whole  number  is  com- 
pounded. t>  - 

If  a Ship  be  Freighted  by  the  great,  and  the  Burden  of 
it  not  exprell,  yet  the  Sum  certain  is  to  be  paid.  „hy.  ~ ^0ues 
IX.  If  the  Ship,  by  reafon  of  any  Fault  arifing  from  th  e sir  its  1 20?’*' 
Freighter,  as  lading  aboard  prohibited  or  unlawful  Com-  leg.  pevult.  §. 
modicies,  occafions  a Detention,  or  otherwile  impedes  9-f-tehat. 
the  Ship’s  Voyage,  he  (hall  anfwer  the  Freight  contracted 
and  agreed  for. 

If  a Ship  be  Freighted  cut  and  m,  there  arifes  due  for  T,(n-  9-  far. 
Freight  nothing,  till  the  whole  Voyage  be  performed:  ^ BrMht 

So  that  if  the  Ship  die,  or  is  cad  away  coming  home,  Brlnv’cn!^* 
the-  Freight  outwards,  as  well  as  inwards  becomes  Iod.  1 pin,  2,’ 
t ;th  July,  1680,  in  Chancery,  a Part-Owner  of  3 Ug.okrot. 
Shipfned  the  other  Owners,  for  his  Share  of  the  Freight  ^r.K.rusl. 
of  the  Ship  which  finifhc  her  Voyage;  but  the  other i<baJm  An’  2<i' 
Owners  fee  her  out  , and  the  Complainant  would 
not  joyn  with  them  in  fetting  her  out,  or  in  the  Charge 
thereof ; whereupon  the  other  Owners  complained  in 
the  Admiralty  ; and  by  Order  there,  the  other  Owners 
gave  Security,  I hat  if  the  Ship  periled  in  the  Voyage,  \ 
to  make  good  to  the  Plaintiff  his  Share,  or  to  that  ef- 
dCF;  in  fuch  a Cafe,  by  the  Law  Marine,  and  Cotirle  of 
the  Admiralty,  the  Plaintiff  wAs  to  have  110  Share  of  >-J 

the  Freight.  It  was  referred  to  Sir  Lymd  Jtr.kim  to  f 
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certify  theCourfe  of  the  Admiralty,  who  certified  ac> 
cordially,  and  that  it  was  fo  ia  all  Places,  for  other»- 
wife  there  would  be  no  Navigation,  whereupon  the 
Plaintiffs  Bill  was  difmift.  See  more  of  Freight,  and 
the  Incidents  thereuntoi  & lex  Mercatorum  100. 

X.  If  a Matter  freights  out  his  Ship,  and  afterwards 
fecretly  takes  in  other  Goods  unknown  to  the  ftrft  Lf- 
dets,  by  the  Law  Marine  he  loftsEis  Freight y and  if  it 
ftiould  fo  fall  out,  that  any  of  the  Freighter's  Goods 
fhould  for  Safety  of  the  Ship  becaft  over-board,  the  reft: 
ftiall  not  become  fubjed  to  the  Avcridge,  but  the  Matter 
mutt  make  good  that  out  of  his  own  Purfe : But  if  the 
Goods  are  brought  into  the  Ship  fecretly  againft  his 
Knowledge,  it  is  otherwife  ; and  Goods  fo  brought  in, 
the  fame  may  be  fubjeded  to  what  Freight  the  Matter 
thinks  fitting. 

If  the  Ship  puts  into  any  other  Port  than  what  fhe  was 
freighted  to,  the  Matter  ftiall  anfwer  Damage  to  the 
Merchant  •,  but  if  forced  in  by  Storm,  or  by  Enemy,  or 
Pirates,  he  then  mutt  fail  to  the  Port  conditioned  at  his 
own  Colts. 

Centrally  the  touching  at  fcvtral  Porti  by  Agreement , im- 
ports not  a Diversity,  but  a Voyage  entire. 

XI.  If  Pafl'enget  s having  Goods,  happen  to  die  on  Ship- 

board, the  Matter  is  to  Inventory  their  Concerns,  and 
the  fame  may  a Year  keep  y and  if  none  claim  the  fame, 
the  Matter  becomes  Proprietor  defeafabie  : But  the  Bed- 
ding and  Furniture  of  the  Parties  become  the  Matter’s 
and  his  Mates,  and  the  Cloathing  are  to  be  brought  to 
the  and  there  praited  and  diftributed  a- 

mongft  the  Crew,  as  a teward  for  their  Care  of  feeing  the 
Body  put  into  the  Sea. 

XII.  The  Lading  of  the  Ship  in  Conftrudion  ofI.aw,  is 

tacitly  obliged  for  the  Freight,  the  fame  being,  in  Point  of 
Payment,  preferred  before  any  other  Debts  to  which  the 
Goods  fo  laden  are  liable,  though  fuch  Debts,  as  to  time, 
were  precedent  to  the  Freight  y for  the  Goods  remain  as  it 
were  bailed  for  the  fame : Nor  can  they  be  attached  in  the 
Matter's  Hands  (though  vulgirly  it  is  conceived  othcr- 
foifc)  ‘ 

Ships  deferve  K-dget  like  unto  a Labourer  ; and  there- 
fore in  the  Eye  of  the  Law,  the  Actions  touching  the 

* . ♦ fame. 
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fame,  arc  generally  conftrued  favourably  for  the  Ship  2-5,  2? 
and  her  Owners : And  therefore  if  four  Part'Owncrs^'"'-2,  in 


of  five,  fhall  make  up  their  Accounts  with  the.  Freigh-  s,**ify  vtrfM 


^ p — HHPpH-  w 1 A\ks  by 

ters,  and  receive  their  Proportions,  yet  the  fifth  Man Haitty  treble 
may  fuc  fingly  by  himfelf  without  joyning  with  the  reft  ■,  3 Kip.  44+. 
and  this  as  well  by  the  Common  Law  as  the  Law  Ma- 


rine. 


XIII.  A Ship  in  her  Voyage  happens  to  betaken  by  an 
Enemy,  afterwards  in  Battel  is  re-taken  by  another  Ship 
in  Amity,  and  Reftitution  is  made,  and  fhc  proceeds  on 

in  her  Voyage,  the  Contract  is  not  determined,  though  7 K-  2 sutbm 
the  taking  by  the  Enemy  diverted  the  Property  out  of  the  AbritlS-  s4* 
Owners  \ yet  by  the  Law  of  War  that  Pofleffion  was  de- 
. feafable,  and  being  recovered  in  Battel  afterwards,  the  In  *tr! 
Owners  became  re-invefted  : So  the  Concradl  by  Fi&jon  minii leg.  ret  or. 
of  Law,  became  as  if  Ihe  never  had  been  taken,  and  fo^teg.  in  bet!ot 
the  entire  Freight  becomes  due.  §•  »• 

Covenant  by  a Charter  Party,  that  the  Ship  fhall  re- 
turn within  the  River  of  Thames  by  a certain  time 
(periculit  & eafuahtattbus  Marium  Anglice , Dangers  of  the 
Sea  exceptii ) and  after  in  the  Voyage,  and  within  the 
time  of  the  return,  jthe  Ship  was  taken  upon  the  Sea, 
per  homines  belhcofot  mo  do  gnerrino  arraiatos , to  the  Cove- 
nantor unknown,  &e.  (3  abinde  hue  ufa  detenta  fuit  by 
them,  per  tjuod  he  could  not  return  within  the  River  of 
Thames  within  the  time  mentioned  in  the  Covenanti 
Refolved  this  Impediment  was  within  the  Exception,  for 
thefe  Words  intend  as  well  any  Danger  upon  the  Sea  by 
Pirates  and  Men  of  War,  as  Dangers  of  the  Sea  by 
Ship  wrack,  Tempeft,  or  the  like.  Picker  mg  and  Hnk- 
lejfy  Stiles  l 32.  & 1.  Roll's  Abr.  248. 

XIV.  If  Freight  betaken  for  100  Tuns  of  Wine,  and  Byeeycrj'. 
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-twenty  of  them  leak  out,  fo  that  there  is  not  above^/";^ 
eighc  Inches  from  the  Buge  upwards,  yet  the  Freight  be-  V-t  cJf 
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comes  due:  One  Realonis,  becaufe  from  that  Gage  the  is  'b.\ 
King  becomes  Entitled  to  Cullom  i but  if  they  be  Under 
8 Inches,'  by  fome  it  is  conceived  to  be  then  in  the  Ele- 
ction of  the  Freighters  to  fling  them  up  to  the  Mailer  for 
Freight,  and  the  Merchant  isdifeharged.  But  mod  con- 
ceive otherwilej  for  if  all  had  leak  d oyt,  (if  there  was 
no  Fault  in  the  Mafttr)  there  is  no  Reafon  the  Ship 
Ihould  lofe  her  Freight  ',  tor  the  Freight  arifes  from  the 
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Tunnage  taken,  and  if  the  Leakage  was  occafioned 
through  Storm,  the  fame  perhaps  may  come  into  an  A- 
£‘  veridge.  Belides,  in  BourJeaux  the  Matter  Rows  not  the 

Goods,  but  the  particular  Officers  appointed  for  that 
Purpofc,  auod  nota.  Perhaps  a fpecial  Convention  may 
alter  the  Cafe. 

Moft  certain,  if  a Ship  freighted  by  the  Great,  be  caffir 
when  fuch  a away,  the  Freight  vanilhes  * but  if  by  the  Tun  or  Pieces 
Mr/ormni  0f  Commodity,  and  flic  happens  to  be  caftaway,  after- 
*!"  wards  Part  is  favcd  •,  doubted  whether  pro  rata  (he  ought 
not  to  be  anlwered  her  Freight 

ter  rhofe 

Goods  over  to  the  A (furors,  who  take  them  towards  Satisfaction  of  what  they  pay 
by  Virtue  of  their  Subferiptions. 


mm 


Debt  upon  a Charter  Party  upon  a Penalty,  the  Co- 
venant was  to  pay  fomuch  per  Tun  for  Freight,  and 
Breach  was  afligned  in  non  Payment,  for  fo  many  Turn 
and  an  Hoglhead,  which  came  to  fo  much:  Upon  De- 
murrer ’ttvas  held  the  Declaration  was  111,  for  the  Co- 
venant is  only  to  pay  fo  much  per  Tun  ; alter  if  it  had 
been  to  pay  / tcundum  rat  am  of  fo  jnuch  per  Tun.  Rea 
againft  Burius , 2 Levinz,.  124.  % Kceble  421. 

XV.  If  a Merchant  takes  Freight  by  contrafting  with 
a Mariner  that  is  not  a Matter,  if  I, ofs  happens,  he  mull 
be  contented  to  fit  down  without  any  Remedy  againft 
the  Owners ; but  perhaps  fuch  a Mariner  for  fuch  an 
Aft  may  fubjeft  himfelf  to  an  Aftion. 

Cntg  4.  lnjlit.  But  if  there  be  a Fault  committed  by  a Mariner  which 
fob i 146-  was  hired,  or  put  in  by  the  Matter  or  Owners ; there  for 

Reparation  the  Owners  become  liable. 
fobxmeslKi-  XVI.  The  Matter  is  not  bound  to  anfwer  Freight  to 
*w>,  1. 3 v.f.  the  Owners  for  PalTcngers,  if  they  are  found  to  be  una- 
ble to  pay. 

If  Ship  by  Charter-party  reciting  to  be  of  the  burden  of 
2?o  Tuns  is  taken  to  Freight  for  a Sum  cercain,  to  he 
paid  at  her  return,  the  fum  certain  is  to  be  paid,  though 
the  Ship  amounts  not  to  that  Burden. 

If  a Ship  is  freighted  after  the  rate  of  20  /.  for  every 
Month  that  Ihc  lhall  he  out,  to  be  paid  after  arrival  at 
the  Port  of  London  ; the  Ship  is  caft  away  coming  up  from 
the  Downs, but  the  Lading  is  all  prefervedjyetthe  Freight 
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h become  due  : For  the  Money  arifesdue  monthly  by  the 
Contract,  and  the  Place  mentioned  is  only  to  (hew  where 
payment  is  to  be  made,  for  the  Ship  defervcs  wages  like  a 
Mariner,  who  ferveth  by  the  Month  ■,  and  though  he  dies 
in  the  Voyage,  yet  his  Executors  are  to  be  anfwercd  /»•« 
irata.  Befides,  the  Freight  becomes  due  by  intendment  on 
the  delivery  or  bringing  up  of  the  Commodities  to  the 
Port  of  London , and  not  or  the  Ship. 

If  a Man  freights  a Ship  out,  and  covenants  that  the 
Ship  with  the  firft  Wind  and  Opportunity  fhould  fail  out . 
of  that  Port  to  Cales , and  the  Freighter  covenants  chat  he  h 

for  the  Freight  of  all  the  Premifles  would  pay  unto  the  8 r'R\ 

Mailer  184  /.  pro  tola  transfrelatione  omnium  frenaJJarum^Kot.  <530 .but 
if  the  Mailer  doth  not  aver  that  the  Ship  did  arrive  at  fi/od  t ptn, 
the  Port  of  Cal he  cannot  maintain  an  A&ion  againflM  ^7* 
the  Freighter.  If  the  Mailer  enters  into  a Charter-?  any  fer 
hirafelfand  Owners,  the  Mailer  in  that  cafe  may  releafe 
the  Freighters  without  advifing  with  the  Owners  ; but  if 
the  Owners  let  out  to  Freight  fuch  a Ship  whereof 
J-  S.  is  Mnller,  though  the  Mailer  Covenant  in  the  fame 
Cbarty-party  and  Subfcribes,  yet  his  Releafe  in  that  cafe 
will  not  bind  the  Owners,  but  the  Owners  releafe  on  the 
other  hand  will  conclude  the  Mailer:  And  the  realon  is, 
for  that  the  Mailer  is  not  made  a proper  Party  to  the  In- 
denture. And  fo  it  was  ruled,  where  an  Indenture  of 
Charter-party  was  made  between  Scudamore  a nd  other  Own- 
ers of  the  good  Ship  called  the  B.  whereof  Robert  Pitman' H 
was  Mailer  on  the  one  Party,  and  VanJenlteneoti the  other 
Party  \ hi  which  Indenture  the  Plaintiff  did  covenant 
with  the  laid  Vandtflene  and  Robert  Pitman , and  bound 
themfelves  to  the  Plaintiff  and  Robert  Pit  nun  for  perfor- 
mance of  Covenants  in  600 1.  apd  the  Cpnclufion  of  the Cr0- 

Indenture  was, In  wttnefs  whereof  the  faid  Robert 

man  put  his  Hand  and  Seal, and  delivered  the  fame;  in  aii  fr]v. 
Aftionof  Debt  brought  upon  the  Bond  for  performance/7 />./»«.  $ 
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of  Covenants,  the  Defendant  pleaded  the  Releafe  of  ptr-^et  1 in  Vote 
man  \ whereupon  the  Piafntiff  demurred : And  it  was 
adjudged,  That  the  Releafe  of  Pitman  did  not  bar  tb 
Plaintiff^  bccaufche  was  no  party  to  the  Indenture -y  and  coot  Zi  cbiM 
the  diverfity  in  that  cafe  was  taken  and  agreed  between  ^ 3 
an  Indenture  reciprocal  between  Parties  on  the  one  ficte,*^  c‘‘!’ 
and  Parties  on  the  other  fide,  a sthat  was  for  there  no’^*m^ 
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Bond,  Covenant  or  Grant  can  be  made  to  or  with  any 
that  is  not  party  to  the  Deed  j but  where  the  Deed  indent- 
ed is  not  reciprocal,  but  is  without  a Between,  &c.  as  Ow- 
mbus  Cbrifit  JiJeltbus , frc.  there  a Bond,  Covenant  or 
Grant  may  be  made  to  divers  fcveral  Perfons. 

It  an  Indenture  of  Cbarter-varty  be  made  netween  A, 
and  8.  Owners  of  a Ship  of  the  one  Part,  and  C.  and  D. 
Merchants  of  the  other  Part,  and  A.  only  Seals  the 
Deed  of  the  one  Part,  and  C.  and  D.  of  the  other  Part  \ 
but  in  the  Indenture  it  is  mentioned  that  Covenant  with 
C and  D.  and  C.  an#  D.  Covenant  with  A.  B.  in  this 
Cafe  A.  and  P.  may  join  in  an  Attion  againft  C.  and  D. 
tho'  that  B.  never  sealed  the  Deed,  for  he  is  a Party  to 
the  Deed,  and  C-  and  D.  have  Scaled  the  other  Part  to 
B.  as  well  as  to  A,  clement  againft  Henley , 2 Rolls  Abr. 
22. 

XVII.Covenant  upon  zCharter-party,by  which theMafter 
of  the  Ship  covenant^  to  Sail  with  the  firft  fair  Wind  to 
1 . ■ Barcelona,  and  that  the  Marriners  (hall  attend  with  a 

tiVolj  tra  nft  Boat  t0  re^a<^e  Ship,  and  then  to  return  with  the  firft: 

’ fair  Wind  to  London,  and  to  unlade  and  deliver  the 
Goods,  and  the  Merchants  covenant  to  pay  fo  much  for 
Freight,  and  fo  much  for  Dcmorage  every  day  •,  the  Ma- 
fter  brought  his  Action  for  the  Freight  and  Demorage, 
and  declares  that  he  failed  fuch  a Day  vvith?the  firft  fair 
Wind,  and  upon  all  the  other  Points.  The  Defendant 
quoad  the  Freight  that  the  Ship  did  not  return  dire&ly 
to  London,  but  went  to  Alieam  and  Tangier  and  made  di- 
vers Deviations,  and  by  the  thefe  delays  the  Goods  were 
fpoiled,  and  as  to  the  Demorage,  that  this  was  occafion- 
ed  by  the  Negligence  of  the  Mariners  in  noc  attending 
with  the  Boat  to  relade  the  Ship  •,  to  which  the  Plaintiff 
demurred,  and  per  Ctmam  pro  Quer,  for  that  the  Co- 
venants arc  mutual  and  reciprocal,  upon  which  each  lhall 
have  hi§  Aftion  againft  the  other,  but  (hall  not  plead 
the  breach  of  one  in  bar  of  another,  for  perhaps  the  da- 
mage of  the  one  fide  3nd  of  the  other  are  not  equall.  3. 
Levtnz»q.t.  Cole  contra  SbaBett.  Sir  The.  Jones  21 5.  Show - 
en  againft  Cudmore. 

Tie*  that  an-  In  Covenant  the  Plaintiff  declared,that  be  Covenanted 
f\vers  to  Parc  tofail  with  a Ship  to  D.  in  Ireland,  and  there  to  take 
only  is  ill.  28o  Men  of  the  Defendants,  3nd  to  carry  them  to  Jamai- 
ca* 
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c*~  and  the  Defendant  Covenanted  to  have  the  28*  Men 
there  ready,  and  to  pay  for  their  carriage  y/.  for  each 
Man,  and  that  the  Defendant  had  not  the  280  Men  rea- 
dy, but  thac  he  had  180,  which  he  took  on  Board,  and 
carried  them,  but  that  the  Defendant  had  not  paid  for 
them,theDefendant pleaded  that  he  had  the  28oMen  rea- 
dy,and  tendered  to  thePlaintiftjwhorefufed  to  receive  ’em 
but  faid  nothing  as  to  the  carrying  of  rhe  180  Men,  nor 
to  the  Payment  for  them  } and  for  that  it  was  not  a 
Plea  to  all  Judgment,  was  given  for  the  Plaintiff  upon 
Demurrer,!  Lcvtnz,,  1 6-  Tomfun  verfus  Noel!.  & 1 Kccblc  too- 
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I.  Of  Goods  wreck,  at  in  relation 
to  the  Alteration  oj  the  Property 
by  the  Civil  Law. 

II.  Of  the  Prefervation  of  Goods 
wieclct , and  the  Punijhment  of 
tbojc  that  f hall  ail  Mijcry  to  the 
Condition  of  fucb  t'erjons  fo  di • 

flrejfed. 

III.  Of  Goods  wreckt,  their  Prefer  - 
vation  a.  cording  to  the  Laws  of 
Oleron,  and  of  England,  and  of 
the  Punifhment  of  tboje  that  JhsJ 
not  nuke  gefi  itution. 

IV.  of  Contribution  where  the  ship 
perifhes,  and  the  Goods  are  all  fi- 
ve d,  and  sober e not. 

V.  7be  Kfng  of  Great  Britain’* 
Prerogative  on  in  relation  to 
Wreck  and  other  KtyaSies  of  the 
Sea. 


Vr.  of  Florfam.  Jetfarr. and  Lagan, 
where  the  j(ing  fhiil  have  tne 
fame,  aid  whether  by  the.  Grant  of 
W reck  the  fame  faff  s ; and  where 
a sui/jeil  may  prefenhe. 

VII.  Of  dips  wreck t and  no  Crea- 
ture m them, yet  no  Wreck  ; and 
of  ihips  forfAcn,  whether  in  law 
accounted  lo!l  or  wreck , or  net. 
t her. 

VIiI.  Of  the  Sheriff  s Duty  1 to  in  re- 
lation to  Goods  wreck 1 5 and  of 
Owners  their  time  of  claiming  their 
Property 

IX.  WretktGoai*  not  to  payCu* 
fiom. 

X.  <?/ Wreck,;,;  the  III;  of  Wight, 
not  in  the  Admiral  without  J feri- 
al Words, 
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I.TN  mattersjof  Wreck  there  is, as  it  were,  a Contra  ft  hr- 
tween  them  which  have  loft  their  Goods  by  filch  Mil- 
fortune, and  them  upon  whofe  Lands  the  Goods  and  Mcr- 

R 4 chandi?c 


-4-f 


16 4 : Of  Canned.  * 

.■*  chandize  are  driven,  that  the  fame  be  reftored  to  them 
or  thofe  that  claim  under  them.  And  therefore  by  the 
leg  nt  quii  ff. Civit  Law  it  is  precifely  forbid,  that  no  Man  (hall  meddle 
ite  nicer dior,  fuch  Goods  as  are  VVreckt ; and  fuch  as  are  proved 
® to  have  (loin  any  thing  thereout, are  holden  for  Robbers  ; 
T 1 for  that  fuch  Goods  being  call  on  Land  and  recovered  out 
leg  44.  v.  <fcof  the  Sea,  remain  flill  his  who  was  the  Owner  thereof, 
ref . Am,,,  and  defeend  upon  his  Succellbr  •,  neither  Efcheate  to  the 
King,  neither  to  any  other  to  whom  the  King  hath  grant- 
ed fuch  Royal  Privilege. 

The  rcafori^hy  the  Laws  were  fo  fir  icily  declared  by 
the  Romani,  was,  for  that  by  the  Laws  of  Rhodes,  if  any 
Ship  had  become  Wreck,  though  all  the  Pcrlons  were  fa- 
ved  and  alive^yct  the  Ship  and  Goods  became  feifible  by 
the  Lords:  Bwthc  fame  being  barbarous,  was  afterwards 
repealed  and  abrogated. 

The  Emperor  Conflantine  the  Great,  fays  in  this  Cafe, 
I if  any  Ship  at  any  time  by  any  Shipwrack  be  driven  to 
Jf  ^ t the  Chore,  or  touch  at  any  Land,  Let  the  Owner  have  it^nd 
c ^dtNtufrio.  noX  Exchequer  meddle  with  it  \ For  what  right  hath  my 
A Exchequer  in  anoiher  man's  Calamity,  fo  that  tt  jhould  hunt  af- 
ter Gam  in  Inch  a woful  Ccfe  ai  tbit  is  ? 

. : , : And  yet  if  no  Kindred  appear  within  aYcar  and  a Day, 

or  appearing,  prove  not  the  Goods  (hipwrack'd  to  be 
theirs,  the  Goods  come  to  the  Exchequer , even  by  that 
Law  : So  much  rhat  Law  condemns  carelefnefs,  which  is 
written,  vigilantibus  & non  dormient ibus,  dfc.  And  with 
this  agree  the  Laws  of  Oleron  and  the  Laws  of  this  Land, 
, as  taken  out  of  thofe  Imperial  Laws,  in  that  Point,  as  is 

conceived. 

leg  t.inpr.  ie  u.  he  Civil  Law  was  ever  fo  Curious  and  Careful  to 
tiueni.  rum.  pvefcrve  the  Goods  of  fuch  miferable  Perfons,  that  if  any 
at™ fade"'  Ihould  (leal  fuch,  they  Ihould  pay  four- fold  to  the  Owner, 
Jure.  Leg. in  if  purfued  within  a Year  and  a Day,  and  as  much  to  the 
fir.  dc  vicend.  Prince  or  his  Admiral-.  So  careful  were  they,  and  fo  exact 
ruin.naujrsg.  }n  requiring  Reflitution,  thatthe  very  dealing  of  a NaiL, 
or  the  Worth  thereof, obliged  theThief  to  the  Rellitution 
of  all  the  remaining  Goods.  And  by  the  Emperor  Anto- 
n’m  it  was  made  a L,aw  for  fuch  fort  of  Men,  that  they 
(hould  be  batten’d  and  banifh  d for ‘three  Years  ; but  that 
was  only  «or  thofe  of  a high  and  honourable  Rank:  But 
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thofe  that  were  Bale  and  Ignoble,  Ihould  be  fcourged  and 
fent  to  the  Gallies  or  Metal-Mines.  Arg.  leg.juc- 

And  the  preventing  of  Help  to  fuch  Ihipwreckt  Per-  4t  Ex- 
fons,  was  punilh’d  with  the  fame  Suffering  as  a Murder- troJ" cni0- 
er-  y. 

The  like  for  thofe  that  /hall  put  forth  any  treacherous  *.! 's 

*Lanthorn  or  Light,  with  Intention  to  lubjed  them  to 
Danger  or  Shipwrack,  was  punilhed  with  Death. 

And  though  no  Harm  happens,  yet  he  may  be  punilh- 
ed : Hence  it  is,  that  Fifhcrs  are  forbidden  to  filh  wich  Per 
Lights  in  the  Night,  for  fear  of  betraying  Sailers.  Zgne^Lt'. 

AnU  here  I 

cannot  omit  the  great  and  pious  Care  that  His  Ma  jefty  hath  had,  in  his  Directions 
about  Light-Houfes  and  Lanthorns,  and  other  fpecial  Sea-marks;  bur  more  efpeci- 
ally  in  his  erefting  at  his  own  Princely  Charge,  that  mod  Encellenr  Light  Houfe 
near  Goliflon  by  Tamoutb , which,  both  for  Height,  Curiofity  and  Form,  is  not  In- 
ferior to,  if  not  Excelling,  all,  or  molt,  in  Chriftendom. 

III.  And  as  the  Emperor  and  other  maritime  King- 
doms, had  in  fome  fortabrogated  and  repealed  that  cruel 
Law,  and  fubje&ed  the  Violators  to  Punilhment  fer  the 
Inhumanity  offered  to  fuch  diftreffed  Perfons  •,  fo  our  Fa- 
mous King  Richard,  returning  from  the  Holy  War,  in  his 
own  Experience  at  Sea,  became  fenfiblc  of  the  Miferies 
which  Merchants  and  Mariners  at  Sea  underwent,  their 
Lives  being  always  within  few  Inches,  often  within  an 
Hair’s  Breadth  of  Death ; and  having  Conlideration  of 
their  Calamitous  and  Diftrelled  State  in  his  Voyage,  re- 
folved  to  revoke  that  Law,  and  at  Oleron  in  the  Bay  of 
ylauitant  (then  part  of  his  Dominions)  as  Soveraign  Lord 
of  the  Ocean,  and  all  thofe  Maritime  Kingdoms, did  there, 
amongft:  oth^r  good  Marine  Laws,  declare,  if  anp 
prrfon  oj  libing  Eljing  cfcapco  out  of  anp  torcrfcro  &bip 
to  llano,  if  Ihoulo  not  be  CClrcck  02  Conftfcatco  fo  Dim 
o;  Ijis  fcuccfffoj,  as  it  Urns  before,  ffjoaglj  all  the  ££cn  t; 
fra p CD  altbc.  For  before  that,  both  in  England  and  in*  BraBon,  m. 
* Normandy,  the  -|*  Crown  was  Enticuled  to  Ihipwreckt  *• 
Goods,  and  the  King  Jure  Gentium  (indeed  according  to  \£.ru™_  l- 
the  Rhodian  Law)  became  Heir  unto  them,  which  othpr- 
therwile  Jure  natural 1 were  conceived  to  lie  in  bonis  nul-- 
/<»?,  pertaining  to  no  Owner  : But  now  that  Valiant  and 
Religious  Prince  refolved  no  longer  to  embrace  fo  cruel 
a Prerogative,  by  the  ftvipping  the  diftrelled  Mariners 
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of  thofeRags  of  their  Eftates,  which  the  Mercy  and  Mode - 
fty  of  the  WavesandWinds  had  lcfc  them  y^ind  therefore 
TojerHovtdm  in  the  Month  oiOBsbn  at  Miffanajn  the  prefence  of  many 
in  the  latter  Archbifhops,  and  Bifhops,  and  others,  he  then  forever 
quitted  the  Royal  Claim  to  Wrecks,  which  afterward* 
was  declared  and  publifhed  at  Oleron  in  his  own  Territo-*, 
ries ; fo  that  if  any  Man  out  of  the  Ship  came  alive  to 
fhore,  the  Property  of  the  Ihipwrackt  Goods  was  ftill 
Bpreferved  to  the  Owner:  Which  Royal  Condefcenfion 
was  fo  enlarged  by  our  fucceeding  Kings,  Cljatif  a 2 Dan, 
£>og,o?  Cat  efrapre  altbcont  oftlje  £Ijip  neither  dje  fedjip 
c?  officr  acffcl,  no?  anything  therein  fljall be abjubgeo 
• . Wreck,  but  the  ©000s  (hall  be  fabeb  anb  kept  bp  the  She- 

riff. Coroners,  ojtfjc  King’s  bailiffs,  anb  Driibcrcb  to  the 
inhabitants  cfttjeSLcmm  inhere  tlje©oobsarc  fbunb/o  that 
u'eflm.  1.  r.  4 if  any  toitljin  a anb  a Day,fac  fo?  tfjofe  ©oebs  anb  af* 

3 £.  1.  Kau.  tcr  p,0^c  that  they  mere  his  at  the  time  of  the 
jragia  tipub-  t{jE^  fl^ll  bc  rcfto?cO  to  tjim  inithout  Delay : )But  if  not, 
they  (hall  be  ft ifeb  bp  the  faib&ljcriff,  Co?oncrs  o?  25ai* 
liffb  fo?  the  King's  ufc  •,  anb  (halt  be  Ddtbcreb  fo  the  3n* 
habitants  of  the  Coinn,  iuljo  fljall  anftocr  brfo?r  the  Jn# 
ftites  fo2  the  Cftjrcck  belonging  to  the  King : H5ut  this 
goob  ilaU)  ertencs not  to  pirates  Kobbcrs,  &ea;Kobcrs, 
Turks,  o?  other ©nentics  to  tlje  Catljolick  iFaitti. 

Where  the  Wreck  belongs  to  another,  he  fhall  have  it 
in  like  manner ; and  it  any  be  attainted  to  have  done 
otherwife.  he  fhall  fuffer  Imprifonmem,  make  Fine  to  the 
Kt»z,  and  yield  Damage  alfo. 

If  a Bailiff do  it,  and  it  be  difallowed  by  his  Lord,  the 
Bailifl'  fhall  anfwer  for  ic  if  he  hath  wherewithal } but 
if  not,  the  Lord  fhall  deliver  his  Bailiffs  Body  to  the 
King. 

ieg.  37.  so-  IV.  If  the  Ship  perifhes  only,  and  the  Goods  are  fife, 
vai.  i^bod.  £?  in  that  Cafe  the  Goods  ought  to  pay  a Proportion  of  a 
4°*  fifth  or  tenth  Penny,  according  to  the  eafie  or  difficult 

Winning  or  Saving  of  the  faid  Goods.  Rich  Goods,  as 
Gold,  and  Silver,  and  Silk,  pay  lefs  than  Goods  of  great 
Weightand  Cumber,  being  in  lefs  Danger,  unlefsit  were 
a Wreck  going  into  a Port,  which  rhe  Skipper  was  not 
bound  for,  there  e contra , then  the  Skipper  is  noc  to  be 
confidered. 

But 
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But  if  the  Ship  and  Goods  perifh  in  the  Sea,  and  the 
Owners  do  totally  forfake  her,  and  fo  (he  becomes  a meer 
'DcrehU,  in  that  Cafe  the  firft  Pofleflor  that  recovers  her, 
or  any  part  of  her  Lading,  gains  a Property  : And  this 
according  to  the  Laws  of  Nations,  as  it  that  % wen  for  loft, 
thereof  there  it  no  Hopes  of  Recovery,  like  a Lamb  in  the 
Paws  of  a Lion.  And  the  incomparable  Ulpian  compares 
fuch  a DereltBion  to  a Man  that  knows  his  own  Goods  to 
be  by  another  Man  detained,  and  makes  no  claim  unto 
them  in  a longtime;  unlefs  fomeCanfedo  manifelliy 
appear,  feems  to  do  it  to  no  other  Purpofe  but  to  (hew 
that  he  is  willing  to  renounce  them ; and  this  is  it  that 
Ulpian  elfewhere  intends,  where  he  faith,  that  a Houfe 
polT'efs  d for  a long  time  by  another,  and  no  claim  made, 
nor  Rent  demanded  for  it,  feems  to  be  deferted  by  the 
right  Owner. 

To  exait  Intereft  long  fince  due , faith  the  good  Emperor 
Antonias , is  hardly  jufi  ; for  the  not  demanding  it  in  fu  hng 
a /pace,  makes  it  probable  that  tho'uwert  willing  to  remit  it ; 
and  that  by  not  fo  much  at  demanding  it,  ihy  pwpoje  war  to 
make  tby  felf  the  more  Beloved  and  Honoured , and  thy  Debtor 
the  more  Thankful. 

Now  that  Silence  (hould  be  of  fuch  a force  as  to  jufli- 
fy  our  Prefumption  of  a DereltBion,  two  tilings  are  re- 
quifite  ; Firft,  That  he  that  is  filent  knows  that  he  hath 
a Right;  for  him  that  knows  it  not,  Silence  cannot  preju- 
dice. Secondly,  That  his  Silence  be  free  and  voluntary, 
and  not  occa honed  by  Fear,  or  any  other  fuch  Caufe  ; and 
the  true  reafon  is,  that  it  is  hardly  poflible  that  in  a long 
time  a^lan  Ihould  not  by  fome  Means  or  other  arrive  at 
the  Knowledge  of  his  own  Right,  time  daily  adminiftring 
pccafions  to  the  difeovery  of  Truth. 

But  becaufe  that  time,  which  exceeds  the  Memory  of 
Man,  is  in  a moral  Senfe  infinite,  therefore  if  Claim  be 
not  made  within  a ryafonable  time  to  a thing  out  of  Pol- 
ielfion,  it  is  a fufficient  Prefumption  that  it  is  forf  tkm, 
unlefs  fome  very  ftrong  ReafonS  be  brought  to  the  ton-f 
trary  ; and  therefore  the  recovery  of  the  Plate  near  the 
Bahama  Rocks,  loft  near  fifty  Years  fince  by  the  Spaniard , 
became  moft  apparently  a Derelift,  3nd  free  not  only 
for  the  Undertakers  to  recover  and  poflefs,  buc  to  keep 
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Duke  of  as  a Property  juftly  acquired  by  them,  as  well  by  the 
yntrie  & ai.  Laws  of  Nations,  as  the  Civil  Law. 
in  wo  1*37.  y i^in^  j^aj]  have  wreck  0f  the  sea,  Whales,  and 
great  Sturgeons  taken  in  the  Sea,  and  elfewhere  through- 
out the  whole  Realm,  except  in  Places  priviledged  by  the 

King-  e 

Sir  Wf my  Can-  VI.  By  the  Grant  of  Wreck  will  pafs  Flat  [am,  Jetfam, 

fltble'%  C*fe,  and  L«g<a»,  when  they  are  caft  upon  the  Land;  butifthey 
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kgRk&de  f°r  Safeguard  of  their  Lives,  leave.  the  5hip, 


and  after  the  forfaken  Ship  pcrifhes,  if  any  of  the  Men 
be  fiived  and  come  to  Land,  the  Goods  are  not  loft. 

A Ship  on  the  Sea  was  purfued  by  Enemies,  the  Men 
therein  for  Safeguard  of  their  Lives,  forfake  the  Ship, 
the  Enemies  take  the  Ship,  and  fpoils  her  of  her  Goods 

?nd 


are  not  caft  upon  the  Land,  the  Admiral  hath  Jurifdifti- 
on,  and  not  the  Common  Law,  and  they  cannot  be  faid 
Wreck. 

IVreccum  Marie,  are  fuch  Goods  only  as  are  caft  and 
left  upon  the  Land  by  Sea. 

Flotfam , is  when  a Ship  is  funk,  or  otherwife  perilhed, 
and  the  Goods  float  upon  the  Sea. 

Jetfam,  is  when  the  Ship  is  in  danger  to  be  funk,  and 
for  lightning  the  Ship,  the  Goods  are  caft  into  the  Sea, 
notwithllanding  which  the  Ship  perilheth. 
jt£.  7.  D.  pro  Lagan  vel  Ltgan , is  when  the  Goods  being  heavy,  are 
irtitdo.  ca£  jnto  the  Sea  beforc  tbe  ship  perilhes,  which  by  the 
Prudence  of  the  Mafter  or  Mariners,  who  have  an  In- 
tent to  fave  them  fo  funk,  as  that  they  may  come  at  them 
again  ; in  order  to  which  they  fallen  a Buoy  or  other 
light  Matter,  that  may  fignifie  to  them  where  they 
• lie,  if  Providence  Ihould  bring  them  in  a Condition  to 
retake  them. 

46  E.  15.  The  King  lhall  have  Flotfam , Jetfam  and  Lagan,  when 
f V16  oJjiVj'  l^e  perilheth,  or  when  the  Owners  of  the  Goods 

pirigrmiem-  are  not  known  ; but  when  the  Ship  perilhes  not,  e con- 
munid  it  Jut-  tra. 

eeQionibut  a*j.  a Man  may  have  Flotfam  and  Jetfam  by  the  King’s 
perug.oieron.QT&at  ^ amj  may  have  Flotfam  within  the  high  and  low 
cok‘<  pvt  Water-mark  by  Prefcription,  as  it  appears  by  thofe  of 
c ' P ’ the  Weft-Gountries,  who  preferibeto  have  Wreck  in 
the  Sea,  fo  far  as  they  may  fee  a Humber  Barrel. 

VII.  If  the  Ship  be  ready  to  periTh,  and  all  tbe  JVIen 
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and  Tackle,  and  turn  her  to  Sea  } by  ftrefs  of  Weather  s Jfc  1 .pro 
fhe  is  call  on  Land,  where  it  happened  her  Men  arrived  : 

It  was  refolved  by  all  the  Judges  of  England , that  the  2' 

Ship  was  no  Wreck,  nor  loft.  4V  §‘u?b. 

VIII.  IfGoods  are  call  up  as  a Wreck,  and  it  falls  out  de  fun.  ' . 
they  be  bona  peritura,  the  Sheriff  may  fell  them  within  Com'  4«- 
the  Year,  and  the  Sale  is  good}  but  he  muft:  account  to 

the  true  Owners.  * 

Owners  claiming  the  Wreck,  mull  make  their  Proof  by 
their  Marks  or  Cocquets,  by  the  Book  of  Cuftoms,  or  by  f.N'.b.  foi.  12. 
theTeftimony  of  honeft  Men  •,  and  if  the  Wreck  belongs 
to  the  King,  the  Party  mayfueouta  Commiffion  to  hear 
and  determine,  and  that  by  the  Oaths  of  twelve  Men ; or 
elfe  he  may  bring  his  Aftion  at  Law,  and  make  out  his 
Proof  by  VerdiB ; but  fuch  Action  muft  be  brought  with- 
in  the  Tear  and  Day.  V 

Note.,  Flotfam,  Jetfam  and  Lagan,  are  Goods  on  or  in  DD.dediplo.fr 
the  Sea,  and  belong  to  the  King,  who  by  Charter  hath  dcoff.  sdair. 
granted  them  to  the  Lord  Admiral. 

IX.  If  Goods  were  wreckt  on  the  Shore,  and  the  Lord  ^ unrefol- 
having  Power,  takes  them,  he  fliall  not  pay  Cuftom,  nei -J£u 

(ince  adjudg- 
ed in  C.  B.  upon  a fpecial  Verdift  found  at  St.  Edmund's  Bury  in  Suffolk. 


ther  by  the  Common  Law  nor  by  the  Statute  •,  for  at  the  sbep.  vcrfui 
Common  Law,  wrecked  Goods  could  not  be  charged  with  Hilt. 


Cuftom,  becaufe  at  the  Common  Law  all  Wrick  was  whol-  H’  c*r' : 

, j , _ , j , r n ^ _ c ^ Rot.  64*5. 


ly  the  Kings,  and  he  could  not  have  a fmall  Duty  of  Cu-Vau'gbtnl'foL 
Horn  out  of  that  which  was  all  his  own  •,  and  by  IFeffm.  1. 159. 
where  wrecked  Goods  belonged  more  to  another  than  to 
the  King,  he  {hall  have  it  in  like  manner,  that  is,  as  the 
King  hath  his. 

Now  Goods  that  are  chargeable  with  Cuftom,  accord- 
ing to  the  Adlof  Tunnoge  and  Poundage,  muft  have  thefe 
Trbperties. 

1.  They  muft  be  Goods  which  fhall  come  or  be  brought 12  Cir • 2< 
into  the  Ports  or  Places  of  the  Kingdom. 

2.  They  muft  come  or  be  brought  into  fuch  Ports  or 
Placet,  as  Merchandise  that  is  for  fale,  and  to  that  end  ; 
for  there  can  be  no  other  Conception  of  Goods  brought  as 
Merchandise. 


tSJH 


3-  They 


27 


ftj. 


270 


< 


51 


KLv  " 


■t-'i 


Br?v 


it 


m? 

• S*  ft-' 

f)  ,'\L 

► tv  ♦ -£"*  ^ ” 3 ' 

y* 

»*.#•> 


2>f  OOm&. 

3.  They  mnft  come  and  be  brought  as  Merchandize, 
and  for  fale  by  the  King’s  natural  born  Subjects,  or  bv 
Strangers  and  Aliens,  as  diltin'guilh’d  from  the  natural 
Subje&s. 

4.  The  Duty  payable  to  the  King,  is  to  be  mcafured  by 
the  Quality  of  him  that  imports  the  Commodity  5 thatis, 
if  the  Importer  be  a natural  Subjed,  he  pays  lefs  to  the 
King  ; and  if  an  Alien,  more. 

5^  All  thofe  Goods  charged  with  the  Duty  by  the  Sta- 
tute, fo  to  come,  or  be  brought  into  Ports  or  Places  of 
the  Kingdom,  are  to  be  foreign,  as  of  the  Growth  of 
France , the  Levant , Spain , Portugal,  Germany,  &C. 

W hence  it  follows,  1 . That  Goods  of  foreign  Growth , 
and  which  by  their  kind,  are  to  pay  Duty,  if  they  fhall 
come  or  be  brought  into  the  Parts  or  Places  of  the  King- 
dom, neither  by  the  King’s  natural  born  Subjeds,  nor  by 
Aliens,  they  are  not  chargeable  with  the  Duties  menti- 
oned in  the  Ad. 

2.  If  they  are  not  brought  into  the  Ports  and  Places  of 
the  Kingdom  as  Merchandize,  viz-  for  Sale,  they  are  not 
chargeable  with  che  Duty  j but  Wines  or  other  Goods 
coining  or  brought  into  the  Realm  as  Wreck,  are  neither 
brought  into  the  Kingdom  by  any  of  the  King’s  Natural 
horn  Subjetts,  nor  by  any  Strangers,  but  by  the  Wind  and 
Sea  •,  for  fuch  Goods  want  a Proprietor  until  the  Law 
appoints  one. 

3.  Wrecked  Goods  are  not  brought  into  the  Kingdom, 
being  caft  on  Shore,  as  Merchandize,' viz.  tor  Sale,  but  are 
as  all  other  the  native  Goods  of  the  Kingdom,  indifferedc 
in  themfelves,  for  Sale  or  other  ufe  at  the  Pleafure  of 
the  Proprietor. 

4.  AH  Goods  foreign  or  domeftick,are,  in  their  Nature, 
capable  to  be  Merchandize,  that  is,  to  be  fold  ; but  it 
follows  not  thence,  that  wherefoever  they  are  brought 
into  the  Kingdom,  they  are  brought  as  Merchandize, 
and  to  be  fold,  and  fhould  pay  Cuftom  ; for  they  are 
transferred  from  Place  to  Place,  more  for  other  ufes 
than  for  Sale. 

5.  All  Goods  charged  with  the  Duty  of  the  Ad,  mult 
be  propriated  by  a Merchant  Natural  born,  or  Merchant 
Alien,  and  the  greater  or  lefs  Duty  is  to  be  paid,  as  the 
Proprietor  is  an  Alien  or  Native  Merchant  j but  wrecked 

Goods 

■ . -w  ' 1 


•'r ' 


271 


Si 


*<• 


rnir f Clt# 

Goods  are  not  the  Goods  of  any  Merchant  natural  bom, 
jttien  or  Denizen,  whereby  the  Duty  payable  fhonld  be 
either  demanded,  diftiuguifh’d,  or  paid : Therefore  a Duty 
impoOible  to  be  known,  can  be  no  Duty ; for  Civilly  vrbat 
cannot  be  known  to  be,  is  at  that  -which  is  not. 

6.  All  Goods  fubjeftto  the  Duty  of  Tunnage  and  Poun- 
*dage,  may  be  forfeited  by  the  Difobedience  and  Misbe- 
haviour of  che  Merchant-Proprietor,  or  chofe  trullcd  by 

him,  As  unflnpmg  before  Payment,  or  lawfully  tendnng  or 
agreeing  for,  &c.  But  wrecked  Goods  cannot  be  import- 
ed intoa^y  Creek  or  Place  of  the  Realm  by  way  of  xYIer- 
chandize,  and  unihipped  to  be  laid  on  Land  ; for  if  fo 
imported  and  unihipped  to  be  laid  on  Land, it  is  noWreck, 
and  therefore  are  not  Goods  forfeitable  by  the  Misbeha- 
viour of  any  within  the  Aft  ; and  confequcntly  not 
Goods  intended  to  be  charged  wich  the  Duties  by  the 
Aft. 

Goods  drowned  or  loft  in  palling  a Ferry,  a great  Ri- 
ver,or  an  Arm  of  the  Sea  are  not  to  be  faid  to  be  export- 
ed, though  they  be  carried  to.  Sea  but  Goods  exported 
are  fuch  as  are  conveyed  to  Sea  in  Ships  or  other  Naval 
Carriages  of  Man’s  Artifice  ■,  and  by  like  Reafon,  Goods 
imported  mull  not  be  Goods  imported  by  the  Wind, 

Water,  or  fuch  inanimate  Means,  but  in  Ships,  Veflels, 
and  other  Conveyances  ufed  by  rcafonable  Agents,  as 
Merchants,  Mariners,  Sailers,  &c.  Whence  it  may  be 
concluded,  that  Goods  or  Merchandize  imported  within 
the  Meaning  of  the  Aft,  can  only  be  fuch  as  are  import- 
ed with  Deliberation,  and  by  reafonable  Agents,  not  ca- 
fually  and  without  Reafon  j and  therefore  wrecked 
Goods  are  no  Goods  imported  within  the  Intention  of 
the  Aft,  and  confequencly  not  to  anfiver  the  King's 
Duties;  for  Goods,  as  Goods,  cannot  Offend,  Forfeit, 

Unlade,  pay  Duties,  or  the  like,  but  Men  whofe  Goods 
they,  arc:  And  wrecked  Goods  have  no  Owners  to  do 
thofe-  Offices,  when  the  Aft  requires  they  Ihould  be  done  ; 
t therefore  the  Aft  intended  not  to  charge  the  Duty  upon 
fuch  Goods.  - 

The  Admirals  of  England,  u!  magnus  AdnuraBus  Anglia,  ^ thc 
Hiremia , Wall- a,  ac  Dommtorum  & In fu’ arum  tarundem , LonPAiwjrJ's 
ViiU  Califs*  dr  Mercbiarum  ejufdem , necnon  Gafconia , Aejut-  Partnt,  n A 

tarsia,  c la  Ilium  & blar  turn  dichrum  Regnorttm  Angl  a free-  Ulij  in  Rot. 

to. 
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feftm  general'ts,  &c.  vvhidi  are  the  words  of  their  Patents 
ufed  at  this  day,  do  claim  all  Wrecks  arifing  from  any  of 
thofc  places,  by  virtue  of  their  Grants. 

And  yet  in  the  like  Cafe,  in  all  Circumftances  beween 
Powtr  and  Sr.  William  Port  man, Hill.  6.  William  Com.  B.  Rot. 
1431.  where  the  Judges,  and  more  particularly  Chie£ 
Jufticc77ei'),feen)ed  to  be  of  Opinion, that  Goods  wreckt* 
or  Rotfam,  fhould  pay  Cuflom. 

X.  King  Edward  the  Second,  in  the  firft  Year  of  his 
Reign,  by  his  Charter,  granted  the  Caftle  of  Carisbrook , 
with  all  the  Rands  and  Tenements  in  the  ljl«*>f  Wight^ 
formei  ly  belonging  to  IfabeOa  Fembm , Countefs  of  Al- 
bermarle,  to  his  great  Favourite  Peter  de  Gavejlon,  and 
Mirgaret  his  Wife,  and  the  Heirs  of  their  two  Bodies 
begotten  (together  with  fundry  other  Caftles and  Lands) 
and  commanded  Nicholas-  de  Bofco  to  put  him  into  actual 
Poiliflion^  and  likewife  commanded  Robert  de  Sattfon , 
Keeper  of  the  Foreft  of  Parkhur/l  in  that  Ifle,  to  be  in- 
tendent  to  them  for  the  Farm  he  had  granted  him  for 
Life,  for  the  Cuftody  thereof,  which  being  afterwards 
foon  refeized  into  the  King’s  Hands,  he  granted  this 
Celtic  with  all  its  Services,  and  all  his  Lands  in  that  Ifle, 
to  Edward  his  Son  and  his  Heirs  Kings  ot  England,  and 
afterwards, for  the  afeertaining  what  did  ofRight  belong 
m!\  acinus'  thc  fame  Caftle,  an  Inquilition  went  out,  by  which  it 
pro  Ed-j.tr do  was  found,  inter  alia  qtf  Uucckum  quarts  pertinens  no 
fino  f eg*.  Dictum  Caff  rum  balct  per  3nn.  4 s. 

irnu.itn.de/ri.  g0  that,  by  the  general  Patent  of  the  Admiral,  will 
47  h.  3 ■ ”•  I2* not  pafs  thc  Wreck  of  this  Ifle,  without  fpecial  Words 
granted  in  the  Patent. 

Note,  If  the  Wreck  happened,  or  was  occafioned  by 
Leg.  3.  §.i.23.reafon  of  any  Fault  or  Negligence  in  the  Maftcr  or  Ma- 
Adut.  coup.  if.  riners,  the  Mafter  muft  make  good  the  Lofs  ; but  if  the 
fame  was  occafioned  by  the  Aft  of  God,  to  avoid  an  Ene- 
t ° a6.§  c ‘d.  my  or  Pifate»  aQd  the  like,  there  he  (hall  be  exert- 

vur.d.  Quia  ftd. 
vu  major  pro- 

viJliniiam  iniufltiam  human, \m  fuptr,uy  nifi  culpa  ajum  pr&tjprif; 
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• Chap.  VI. 
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!>  Of  Goods  and  Merchandise,  when 
fubjcft  to  becafi  over-boar d. 

It  of  the  Account  rerdred  of  fuch 
ejtfted  Goods , and  by  whom. 

III.  Of  the  ancient  laws  of  Eng- 
land, in  reference  to  fuch  EjeU- 
mans. 

IV-  Wkat  Goods  mufl  come  into  the 
Averidge,  and  what  are  exempt. 
The  Defer  iption  of  Averidge. 

V*  The  Majier  difebarged  by  fuch 
A&1,  by  the  Common  Law. 

VI.  Tht  Ship's  Gear  or  Appirel, 
whether  within  the  Averidge. 

VII-  The  rcfiduc  of  the  Goods  where 
tacitly  obliged  to  anjwer  the  Ave- 
ridge. 

VIII.  Of  Goods  remaining  onjhip 
boar  i,fpoiled  by  reafon  of  the  cjc3- 
big  of  others.  Where  fubjett  to  the 
Averidge. 

IX.  Where  Ship  and  Lading  are  both 
made  liable  to  the  Averidge. 


'X.  Of  Misfortunes  not  fubjeQ  to  an 

1 Averidge. 

XI-  Where  the  remainder  of  the  Goods 
are  exempted  from  the  Averidge; 
and  the  Damage  of  the  eje -tied 
Goods  faOs  on  the  Mafter. 

XII.  Damage  to  the  Ship , where  the 
Lading  contributes,  and  the  Ban- 
dar d Rate  in  Contributions. 

XIII.  The  M after  becomes  a Captive  - 
for  the  Redemption  of  Ship  and 
Lading,  where  liable  to  rbe  Ave- 
ridge, and  where  di/ebarged. 

XIV.  What  Goods  are  fubje£l  to  the 
Averidge. 

XV.  Contribution  for  Pilotage,  and 
where  the  remaining  Goods  not 
fub\eil  to  Averidge. 

XVI.  Rules  general  for  felting  the 
Averidge. 

XVII.  Three  Sort!  of  Goods  tateii 
at  sea. 


1-  CHIPS  being  freighted  and  at  Sea,  are  often  fub-  iel  khl  H 
U jed  to  Storms  and  other  Accidents,  in  which,  by  i««* 
the  ancient  Laws  and  Cuftoms  of  the  Sea,  in  extreme  Ne- 
c#>»  the  Gooas,  IVartti  Guns,  or  whatfotvtr  elfe  fhall  b & At-'ii 

thought  fit,  may  in  fuch  Extremity  !be  flung  over- board ;/<>/.  Vj,  kh.'f 
but  then  the  Mafter  ought  to  confuit  with  his  Mariners, 
who  if  they  confent  not,  and  yet  the  Storm  and  Dan- 
ger continues,  the  Mafter  may  command  notwithftand- 
ing,  the  calling  over- board  what  he  (hall  judge  molt 
fitting  for  the  common  Safety  of  the  reft.  So  likewife 
Goods  coming  from  infeded  Towns  or  Places  mav  be 
call  over- board-,  and  if  an  Adion  be  brought  at  Corh- 

$ mn 
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A9E.3.fol.i<i-  mon  Law , the  Defendant  may  juftify  the  fame  by  plead- 
ing the  fpecial  Matter. 

L'2-  ohron,  if  there  be  a /«p<r  Car  roe,  a Requeft  ought  to  be  made 
cap.  8.  t0  him  to  begin  firft  -7  out  if  he  refufes,  the  Mariners 
may  proceed. 

1 (t  Corfoldt.  II.  If  the  Ship  lo  fortunes  as  to  ont-weathel the  Storm, 
if l Mere.  and  in  Safety  arrives  at  her  Port  of  Difcharge,theMafter/ 

and  moft  of  - the  Crew,  mult  fwear  that  the  Goods  were 
Lee  tr»Wro»r  caft  over  for  no  other  Caufe  but  purely  for  the  Safety  of 
Jut.  j8, 39.  the  Ship  and  Lading.  The  Cuftom  of  clearing  of  that 
Point,  varies  according  to  the  feveral  Countries  or  Pla- 
ces they  arrive  at. 

Where  Goods  are  laden  above  the  Overlope,  or  for- 
bidden Goods  to  be  tranfported  ; if  fuch  Goods  happen 
to  be  the  Caufe  of  any  Danger  or  Damage,  the  Matter 
{hall  bear  the  Lofs , alfo  he  may  be  perfecuted  Crimi- 


nally. 

leges  Culiel  1.  III.  King  IP  silt  am  the  Conquer  our,  and  Henry  tie  Ftrff, 
C5  h.  1.  e.98.  made  and  ratified  this  Law  concerning  Goods  caft  over- 

de.paJu  ad  ic-  w Mariners  in  a Storm,  in  Imitation  of  the  Anci- 

gem  Kbodtam.  ^ R 

Set  Jett  ad  ergo  jcccro  res  f uas  fie  jjiabt  °b  mefnm  mojtts,  fic 

Eadmerum  tf  f,ot  ,10n  poles  me  implacitare,  ttarn  licet  altcri  fiamimm 
wa  (7  spi‘1-  infepre  oh  metnm  mortis  quanfio  pcrtculum  chancre  non 
wuiocbke  3 poteft-  <£t  li  fie  fioc  me  mefees,  qo'  ob  metnm  mo?tis  nil 
frif.  Antrum  fcttffc  fie  ccmcfpjiojari.  <£t  ca  que  in  nafit  reliant  fitfii* 
fr*iiiw^/.i676antat  incommuni  fccunfium  ratalla,  f fi  quia  jcccrit 
catalla  cptra  nafiim  quanfio  ncccffitas  non  epegerit,  ca  w 
ttttuat. 

IV.  The  Ship  arriving  in  fafety,  the  remainder  mult 
Leg.  1.  C?  2.  come  into  the  Avertdgt,  not  only  thofe  Goods  which 
afleg.Rbod.  pay  Freight,  but  all  thofe  that  have  obtained  Safety  and 
0 lei.  oicrov.  prefervation  by  fnch  Ejection 1 even  Money,  Jewels  and 
Clothes,  and  fuch  like,  are  not  exempted. 

But  thofe  things  which  are  born  upon  a Man’s  Body, 
Victuals,  and  the  like  put  on  Ship-board  to  be  fpent,  are 
totally  excluded  from  the  Contribution. 
legjPtsbicenf.  The  Mailer  ought  to  be  careful,  that  only  thofe  things 
A nit.  ao,  21.  of  the  leafi  Paint  and  great  ejl , Weight  be  flung  over- 
board. * 


0t  atetfog#  anD  Contribution#* 

In  the  rating  of  Goods  by  wsy  of  Contribution,  this 
Order  is  obferved.  If  they  dunce  to  be  ca ft  before  half 
the  Voyage  be  performed,  then  they  are  to  be  efteemed 
ac  the  Price  they  coft  ; if  after,  then  at  the  Price  as  the 
reft,  or  the  like  fhall  be  fold  at  the  Place  of  Difcharge. 

The  Perfon  (wbofe  Goods  have  been  calt)  is  to  be 
* careful  to  have  the  fameeftimated  before  theShipdo  dif- 
charge, wherein  the  Mafter  ought  to  be  Afliftant. 

Averidge,  in  the  Merchant’s  Law,  is  ufedor  taken  for 
a certain  Contribution  that  Merchants  and  others  do 
proportionably  make  towards  theirLoifes  who  have  their 
Goods  call  into  the  Sea  for  the  Safeguard  of  the  Ship, 
or  of  the  Goods  and  Lives  of  them  in  the  Ship,  in  the 
time  of  Tempeft;  and  this  Contribution  feems  to  be  fo 
called,  beemfe  it  is  proportioned  after  the  Rate  of  every 
Man’s  Aver idge  or  Goods  carried.  It  is  derived  from 
the  French  Word  Averia  Cattle. 

Goods  are  fhip’d  in  England,  and  a Tempeft  arifeth,  • 
the  Paflengers,  for  faving  their  Lives,  caft  them  over- 
board, and  another  Englilh  Ship  takes  them,  the  Own- 
ers bring  7 raver,  it  lies,  becaufe  delivered  upon  the 
Land,  Caps  verfiss  Tooker , l RolPs  Reports,  498. 

It  is  lawful  for  Paffengers  to  caft  Goods  over-board 
out  of  a Ferry-boat,  in  Cafe  of  a Tempeft,  for  Prefer- 
vationof  their  Lives:  So  if  the  Ferryman  furcharge  the 
Boat  with  Goodsj  the  Owners  of  the  Goods  fhall 
have  their  Remedy  againft  the  Ferryman  in  this  Cafe  of 
a Surcharge,  but  not  in  the  other  Cafe,  12  Report  6f< 

2 Buljl.  280. 

V.  As  this  Law  doth  take  care  that  this  common  Ca- 
lamity Ihould  be  bom  by  all  the  Parties  interelfed  by  a itfatJti  f'J, 
general  Contribution*  fi>  the  Common  Law  takes  notice  Buiffroi. 

of  the  Misfortune,  and  makes  Proviilon  to  indemnify  *?*rrifoi-*W » 
the  Mafter  •,  and  therefore  if  the  Party-owner  of  fuch 
ejected  Goods,  fhall  bring  an  Adion  againft  the  Mafter  dr  Kqx>rt  o>.< 
Owners  of  the  Vefiel,  the  Defendant  may  plead  the  fpe-  JVcji  14. ' 
cial  Matter,  and  the  fame  (hall  bar  the  PlEintiff.  Bniin  t- 

VI.  But  if  the  Ship’s  Gear  or  Apparel  be  loft  by  Storm,  6ainil  ***%' 
the  fame  is  not  within  the  Averidge,  but  is  accounted  like  Kg.  i. ff.de 
unto  a Workman  breaking  or  fpoding  his  Tools,  except  act.it.  t&iWt 
in  the  avoiding  of  a Danger,  as  the  flinging  the  M*Jl 
ov«r*b03rd|  or  the  flipping  the  Tow- Anchor  or  Boat. 

' $ a Godd« 


Digitized  by  Google 


£Df  aberifcges  ant)  Contribotiong. 

t ■ jwjji  i?  Goods  brought  fecvetly  in  the  Ship  againft  the  Matter 

t~'on' , or  Purfer’s  Knowledge,  if  ejected,  no  Contribution  is  to 
;bc  had.  . ' 

tfnh.-’vts  L o-  This  Order  is  obferved  generally  in  the  rating  the  re- 

^ ! 2'vh'  ma*uc^er  °f  the  Goods  by  way  of  Contribution. 

L \‘»mributio-  1-  they  chance  to  be  call  over-board  before  half  the 
ne.  Voyage  performed,  then  they  are  to  be  efteemed  at  the  c 

Price  they  coft  if  after,  then  at  the  Price  as  the  reft,  or 
the  like  (ball  be  fold  at  the  Place  of  difcharge. 
iez.  t.  del.  , VII.  As  the  Common  Lav>  looks  upon  the  Goods  and 
Mb.exrmp-.  Cargo  as  a Pawn  or  Pledge  for  the  Freight,  fb  the  Marine 
rVfJl  Law  lo°ks  upon  them  likewife  as  a Security  for  the  an- 
in  l\  °n  ' Bering  the  Averidge  and  Contribution,  and  that  the  Mafter 
ought  not  to  deliver  the  Goods  till  the  Contribution  is 
fettled,  the  fame  being  tacitly  obliged  for  the  one  as  weft 
as  the  other.  Ad  Leg.  Rbod.  /.  2.  Si  non  ccnfervatir. 
rc  4.  VIII.  If  through  the  rifling  of  the  Ship,  or  the  catting 
it  Leg.  sboi.  or  unlightning  the  Ship,  any  of  the  remaining  Goods  are 
'<nd  vi„m's  fpoiled,  either  with  wet  or  otherwife,  thefame  mull  come 
Commentary  jn  t0  the  Contribution  for  fo  much  as  they  are  made 
worle. 

IX.  If  it  falls  out  that  a Ship  entring  into  a Port  or 
Channel,  cannot  make  way,  and  there  be  a lightning  or 
disburdening  of  the  Ship,  then  the  Contribution  falls  two 
liixktb'  **  Parts  t0  the  Lading,  and  one  third  to  the  Ship,  except 
the  Ship  furpafs  in  value  the  Lading,  or  that  there  is  fome 
bad  Qpality  in  the  Ship  it  felf. 

But  to  prevent  that  ambiguous  Quell  ion,  if  the  Party 
covenants  that  the  Goods  lhall  be  delivered  at  the  Pore 
iuo\' cooler  it  covenanted  and  appointed,  then  Condition  makes  Law. 
iepof.  So  for  the  Pilot’s  Fee  andrifmgof  the  Ship  off  Ground, 

when  there  is  no  Fault  in  the  Mafter. 

Leg.quenud'  x.  If  two  Ships  happen  to  encounter  and  crofs  each 
other,  and  the  Crew  Iwear  their  Innocency,  Contribution 
T*i‘kg.  ”*qui-  muft  be  made  by  a juft  Equality  •,  but  if  one  perilhes,  as 
Hx.  6 there  can  be  no  Proportion  of  the  Lois,  fo  no  Contributi- 
on. The  reafon  that  is  given,  for  that  otherwife  a Skipper 
might  on  purpofefet  an  old  weak  Ship  againft  a ftrong 
Ship,  and  by  that  Means  hedge  himlelf  into  a Contributi- 
got.ieg.z9.  H.  on  and  Eecompence.  However,  this  bars  not  the  Owners 
6.  num.  y.  from  bringing  their  Aftion  againft  the  negligent  Mafter, 
l./njifoutf,  by  which  Means  he  may  recoop  himfelfin  Damage,  if  it 

* happen 
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happens  at  Sea,  the  Action  by  the  Civil  Law  is  called  Gtodrvm  -W- 
Ltgts  AyutU.  ' * • Rep.Unl’ S<>J 

if  fuch  a Misfortune  happens  in  the  Night  at  Sea,  the 
Party,  if  he  will  compleatly  arm  himfclffor  hisrecovcry, 
ought  to  prove,  that  he  madq  out  Light  or  Fire,  or  o- 
• therways  gave  notice  by  crying  or  calling  out. 

XL  It ic  falls  out  in  the  Ship  or  Veil'd,  by  the  indifcfcet  iu(i  scmm. 
Stowing  or  Lading  thereof  above  the  Birth-mark,  that  *?• e si  5 ;• 
fuch  Ejection  happened,  in  that  Cafe  it  has  been  ufcd  by  **  l,’& 
the  Marine  Laws  no  Contribution  to  be  made,  but  Sa- 
tisfa&ion  is  to  be  anfvvered  by  the  Ship,  Mailer,  or 
' Owners. 

If  Salt  or  Corn  be  laid  loofe,  or  in  an  heap  by  divers 
Perfons  in  one  Ship,  without  Diftindtion,  and  the  Mailer 
delivers  to  any  of  then;  their  due  Share  or  Quantity  • but 
before  the  reft  receive  their  Share  or  Meafure,  the  re- 
maining Salt  or  Corn  wafhes  or  lofts,  thofe  that  had  the 
good  Fortune  to  have  their  Shares,  fhall  enjoy  it  without 
any  Contribution  to  the  other  Partners.  Lex  M/rcat.  no. 

XII.  If  to  avoid  the  Danger  of  a Storm,  the  Mailer  cuts  Ai  shoi. 
down  the  Mails  and  Sails,  and  they  falling  into  the  Sea,  leg.  £’§.  si 
are  loft,  this  Damage  is  to  he  made  good  by  Ship  and  Confervatk. 
Lading  pro  rata  : Otherwife  if  the  Cafe  happens  by  Storm 

or  other  Cafualties. 

No  Contribution  is  to  be  paid  in  Cafe  one  Ship  ftrike 
againft  another  whereby  Damage  happens,  but  full  Satis- 
fa£Hon  is  to  be  anfwered  the  Merchant  in  Cafe  of  Fault 
or  Mifcarriage  in  either  y or  an  equal  Divilion  of  che  Da- 
mage, in  Cafe  it  happen  by  a Cajualtty,  as  above. 

If  a Lighter  or  Skiff,  or  the  Ship’s  Boat  into  which  part  F.de  leg.  gtot. 
of  the  Cargo  is  unladen  for  the  lightningof  the  Ship,  pe-  I'gwonufi. 
ri(h,  and  the  Ship  be  preferved,  in  that  Cafe  Contribution  ** 

is  to  be  made  •,  but  if  the  Ship  be  call  away,  and  the  Ligh-,^*^ Fre„. 
ter.  Boat,  or  Skiff  be  preferved,  there  no  Contribution  or  ■»  AWt|  p0u 
Averidge  is  to  be  had,  it  being  a Rule,  No  Contribution  297* 
but  where  the  Ship  arrives  w Safely. 

XIII.  If  a Ship  happens  to  be  taken,  qnd  the  Mailer,  to  trg.  *bol  ic 
redeem  the  Ship  and  Lading  outot  the  Enemies  or  Pi .jaftur.i.  2.  si 
rate’s  Hands,  promifes  them  a certain  Sumot  Money,  ior”avii  1 Plu' 
Performance  whereof  himfelf  becomes  a Pledge  or  Cap-f,,‘ 

tive  in  the  Cuftody  of  the  Captor  ; in  this  Cafe  he  is  to 
be  redeemed  at  the  Cofts  and  Charges  of  the  Ship  and 

Sj  ' Lad- 
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Lading,  and  Money,  if  there  be  any  in  her,  are  contri- 
butary  according  to  each  Man’s  Interefc  for  bis  Ranfom. 
Moon,  f oh  So  where  a Pirate  takes  part  of  the  Goods  to  fpare  the 

*97.  pit’.  44'’.  reft.  Contribution  muft  be  paid. 
fiuU  vcrjm  But  if  a Pirate  takes  by  Violence  partofthe  Goods,  the 
fi  wpon,  refc  are  not  fubjedi  to  Avcridge,  unlefs  the  Merchant  hath 
made  an  exprefs  Agreement  to  pay  it  after  the  Ship  is 
• robb'd. 

Crot.ie  in-  But  if  part  of  the  Goods  are  taken  by  an  Enemy,  or 
fnijur.  Letters  of  Marque  and  Reprizal,  e contra. 

I''.  MulTm  So  i'kewife  in  Storm,  if  the  fame  is  done  for  Preferva* 
cheendofthetion  of  the  Remainder. 

thirteenth  XIV.  In  Ejectment  the  Mafter  or  Purfer  of  the  Ship 
phapter,  (ball  contribute  tor  the  Prefervation  of  the  Ship,  and  alto 
the  Paflengers  for  fuch  Wares  as  ^hey  have  in  the  Ship,  be 
it  Pearls,  precious  Stones,  and  fuch  like ; and  Paflengers 
that  have  no  Wares  or  Goods  in  the  Ship,  yet  in  regard 
they  ace  a burden  to  the  Ship,  Eftimate  is  to  be  made  of 
his  and  their  Apparel,  Rings,  and  Jewels,  towards  a Con- 
tribution of  the  Lofs  -,  and  generally  all  things  in  the  Ship, 
except  the  Vi&ualling  and  Provifions  of  the  Ship,and  the 
Bodies  of  Men  (unlefs  Servants)  muft  bear  a proportiona* 
bleShare  in  the  Contribution. 

rfehm  jj  The  Eftimate  being  made  of  the  Goods  loft  and  faved, 
Khl  ie  jii.  the  Price  is  to  be  fet  down,  not  for  how  much  they  were 
foi.  1 96, 197.  bought,  but  how  much  they  might  be  fold  for  at  thetime 
_ when  the Ejeftment  was  made ; and  if  any  thing  be  flung 
into  the  Sea,  and  endamaged,  and  afterwards  is  recover- 
ed again,  yet  Contribution  is  to  be  made  only  for  the 
Pamage. 

XV.  Contribution  is  to  be  paid  for  the  Pilot’s  Fee  that 
hath  brought  a Ship  into  a Port  or  Haven  for  her  Safe- 
guard, (it  being  not  the  Place  (he  was  defignedfor)  fo 
to  raife  her  off  the  Ground  when  there  is  no  Fault  in  the 
Mafter. 

Crptm  in t If  a Mafter  of  a Ship  lets  out  his  Ship  to  Freight,  and 

w'^inw0,  thcn  rcceives  his  .Complement,  and  afterwards  takes  in 
?n<t Fickeut  Goods  Without  leave  of  the  Freighters,  and  a Storm  ari- 
Commentari-  fes  at  Sea,  and  part  of  the  Freighters  Goods  are  caft  over- 
es  on  the  board,  the  remaining  Goods  arenot  fubjeft  to  the  Ave- 

\IcLSm  ridge»  but  lhe  Mafter  muft  make  good  the  Lofs  out  of 

hisownPurfe. 
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The  Goods  which  are  loft  are  to  be  valued,  and  the 
Goods  faved  are  to  be  eftimated,  which  being  known,  a 
proportionable  Value  is  to  be  contributed  by  tne  Goods 
(kved,  towards  Reparation  of  the  Goods  tjtcud,  or  calt 

over- board.  . , , ^ . u,„ 

In  which,  regard  is  always  had,  not  to  what  might  lie 

Eot  bv  the  Goods  loft,  but  what  the  intrinfick  Damage  is  lochlHtt  HL  7 
by  the  lofsof  the  fame-,  thewhich  are  not  to  be  eftimated  cap.  8, 9, 10. 
what  they  might  have  been  fold  for,  as  what  they  coft,  n. 

Cuttom  is  g.neral,the  G«ds  faved 
and  loft  are  eftimated  according  as  the  Goods  faved  ries  this  Mo- 
fold  for  Freight,  and  other  neceuary  Charges,  being  jus  of  iftima- 

firffdtheUrfwere  Plate,  Jewels,  or  the  \ite 

Cheft,  Pack  or  Bale,  at  the  time  of  their  Ejection  JjJ!  and  Mariners 
there  be  a fuptr  Cargo , he  ought  to  give  notice,  by  difco-  indiferently 
verineof  the  fame  to  the  Mafter  or  Mariners,  otherwife  nominated  by 
he  {hall  be  anfwered  in  the  Contribution  no  more  than  tjr  Court, 
the  bare  extrinfick  Value  appeared  to  be  but  the  Aflu-  £ 

SS  if  tt  “SZ? I«..be  Merchant  ihould  bring  an 
Attiop,  the  Defendant  (hall  bar  him  by  pleading  the  fpe- 

C‘1fG00d;  ate  caft  over-board,  and  aft^ards  « **. 

covered,  Contribution  ceafes,  laving  for  fo  much  « they 
"e  damnified  and  made  worfe  by  reaibn  of  fuchEjeft- 

” Goods  ca®  over-board  to  lighten  the  Ship,  make {£•»;** 

n°And*thongh  fnch  Neceflity  feems  to  fubieft  the  Lading^ 
torment  to  prevent  the  Rain  and  Dettrua.on  of  the 

Cannon  and  other  Inftruments  or  Proviiions  eonpgnta  to  ^ 
relieve  a City,  ought  not  to  be  flung  ov€r- board  , n vgm 

fnrh  Cafe  the  Law  impofeth  on  every  Subjeft,  that  he  Ict  0,„ru  rtm. 
prefix  the  urgent  Service  of  his  Prince,  before  the  Safe- 

ty  of  his  Life. 
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XVII.  Goods  taken  upon  the  Sea,  are  of  three  Sorts.' 

1.  Goods  taken  by  Letters  of  Mart,  by  jut  Reprifaltarum. 

2.  Taken  from  Pyratesor  Sea  Rovers  \ And  From 
profefled  Enemies.  Thofe  Goods  that  are  taken  from 
Pirates,  arecftcemed  to  be  the  juft  Prize  or  Prey  to  any 
taker  of  them,  fo  that  an  Account  be  of  them  to  the 
Admiral.  If  a Ship  or  Goods  be  taken  from  a profefied* 
Enemy,  it  is  to  be  proceeded  in  according  to  the  Autho- 
rity whereby  it  was  taken.  But  if  Goods  be  taken 
by  a profefled  Enemy,  and  afterwards  they  are  taken 
from  him,  and  the  fame  Owner  claims  them,  they  ought 
to  be  reitored  to  him,  for  the  Law  looks  upon  thefe  Goods 
as  received,  not  taken,  yet  with  fome  Recompence  for 
^hem.  But  when  fuch  Goods  became  lawful  Prize  to  the 
Taker,  then  the  Admiral  is  to  have  his  ioth  Part,  and 
the  Remainder  to  be  proportionably  divided  between  the 
Takers,  lex  Merest.  1 13, 1 14. 


Chap.  YII. 

Of  policies!  of  Urtucancc. 


* 


'i.kffurances,ly  wkomfrfl  introduced 

II.  Affurances f tie  Nature  of  them • 

III.  Horn  eftcemcd  of  by  Lam. 

IV.  Tbe  various  mays  of  aifurirg,ind 
on  mbat. 

Y.  Ajfurance mbtn  efleemedmoft  dan- 
gerous,and  of  fraudulent  Policies. 

.VI.  Of  the  Receipt  of  Premio,  and 
the  cu[}om  of  Abatement  on  Ioffes. 

VI  1-Policies  that  nom  enfure  again  ft 
all  the  accidents  of  Jdetven  and 
Earth. 

ym.4  Ship  enfurei generally, whe- 
ther the  fame  includes  the  Cargo, 
and  whether  it  it  neceffary  in  the 
Policy  to  mention  the  particular 
Goods- 

IX-  If  the  Mafler  is  difeharged  of 
the  damage,  whether  the  infurcr 
may  be  made  liable. 

X.  A Ship  enfure d from  a Port,  and 
Jhe  it  burnt  before  her  departure, 
whether  the  Affurert  are  made  li- 
able. 

XI.  Goods  enfured  in  one  Ship,  are 
afterwards  in  the  Voyage  put  into 
another,  the  feconi  mifcxrries, whe- 
ther the  Affurers  are  made  liable. 

XII.  a Man  enfu'es  more  than  the 

value  of  the  Cargo,  the  Cuftom  in 
fucb  cafe  when  ujurious.  \ 


XIII.  A ship  is  enfured  from  on  Port 
to  another,  and  there  to  be  landed- 
the  Cargo  after  arrival  is  fold,  and 
before  landed  is  burnt,  whether  the 
affurers  fhaO  be  made  an fw cable. 

XIV.  A Ship  enfured  from  one  Port  to 
( lilanft  ) being  in  time  of  War 
taken,  whether  the  Affurers  Jhall 
anfwer. 

XV.  Of  tbe  EnJurecTs  renouncing  af- 
ter a loft ; and  what  operation  the 
fame  has  by  cuftom. 

XVI.  Of  tbe  Office  eroded  by  the  Star 
tute  of  43  Eliz.  what  power  ; of 
thefurifdiclions  claimed  by  thofe  at 
Common  Law  and  tbe  Admiralty . 

XVII.  What  Power  and  Authority 
won  given  by  tlx  Statute  of  43 
Eliz.  tot  bat  Court. 

XVIII.  I Chat  things  it  was  deficient 
in,  and  holpen  by  tbe  Statute  of 
14  Car,  a,  cap..  23.  and  of  their 
Authority  andPomer general  at  this 
day. 

XIX.  Of  tie  advantages  that  feem 
to  accrue  to  publish  Affurances.  dif- 
ferent from  private  ones. 

XX,  Th:  Office  of  In  fur  once  for  ytoufes 
burnt  or  demolijhed  by,  or  by  rcafon 
of  Fire  : The  Fund  to  anfwer  the 
Premium  JKif&e  raiesfor  hfurin 4. 
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I.T  T is  conceived  by  Suetonias,  that  Claudius  Ca-ftr  was ''"‘Claud. 

1 the  firfl:  that  brought  in  this  Cuftom  of  Affiance,  by  rf^\\  ‘ '25‘ 
which  the  Danger  and  Adventure  of  the  Voyages  is  divid-  •Leg.i.ff.  jut 
ed,  repaired  and  born  by  many  Perfons,  who  for  a cer-  Sa''fi-  c«g- 
tain  Sum,  by  the  Spaniards  called  Premio,  a flu  re  Ships'  or  Grotimdefure 
Goods,  or  both,  or  a Proportion,  according  as  the  Poli 
Cy  is  *.  <>.  t.infn. 

II.  Affurances 
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Lex  Met  tit.  Q,  Affurances  are  either  Publick  Or  Private.  Publiek 

cap.  13^.105. when  they  are  made  and  entred  in  a certain  Office  or 
Court,  commonly  called  the  Office  of  Affitrance  on  the 
Hpyal  Exchange  in  London  ; and  the  fame  are  called  Pub- 
lick,  for  that  it  is  free  for  any  Man  to  refort  and  fee  what 
another  hath  affured  upon  his  Adventure.  * 

Private  is,  when  an  Affutance  is  made,  but  the  Enfured 
keeps  the  fame  fecret,  not  deeming  it  fit  that  any  Ihould 
fee  or  know  their  Cargo  or  Adventure,  or  what  Premia 
they  have  given,  or  aflurance  they  have  made  3 and  the 
fame  being  never  entred  in  the  Office,  is  known  by  the 
name  of  a Private  Ajfurance. 

Form  of  an  Aflurance  of  Goods, outward  bound.  Laws 
of  the  Sea.  585.  Appendix  to  the  fame.  5, 

Another  Form  of  Ships  only.  Appendix  to  the  Laws 
of  the  Sea.  5- 

Another  on  Ship  and  Goods,  ibid.  Appendix  6. 

111.  By  the  Common  Law  they  are  both  of  the  lame  va- 

* lidity,  as  in  reference  to  obtain  fatisfaftion  from  the  En- 
furers,  if  lofs  or  damage  Ihould  happen  to  the  Adven- 
ture. 

4l£li{.e.i2.  But  by  the  Proceedings  erected  by  Statute  of  43  Elizi 
, cap.  1 x,  only  thofe  that  are  entred  in  the  Office  of  that 
Court,  can  be  fued  or  determined  there. 

Jndebitat  Affumpfit  pro  preemio , upon  a Policy  of  Aflu- 
rance upon  foch  a Ship,  the  Defendant  demurred  fpeei- 
ally  becaufe  he  did  not  fhew  the  confideration  certainly 
what  the  Preeeminm  was,  or  how  it  became  due,*  fed  non 
allocat  for  it  is  as  good  as  Indebitat  pro  quo  dam  Salario,  which 
hath  been  ^adjudged  good.  Fowlk  com.  Pinfackt  2 Ltv-rz,. 
*53. 

If  the  Perfon  whofe  Name  is  ufed  in  the  Aflurance,  be 
in  Time  of  War  taken  to  be  no  Friend  to  the  State,  there 
is  danger  to  pay  the  Aflurance.  If  after  the  Subfcription 
of  the  Aflurer,  the  Goods  Ihould  be  arrefted  and  made 
forfeited,  to  anfwer  the  fame  to  tbe  Prince,  as  it  often 
happens. 

If  Gdbds  are  ftoln  or  embezeled  on  Shipboard,  the 
Mafter , not  the  Aflurer  is  refponfable.  So  if  the 
the  Goods  be  loft  in  default  of  the  Pilot.  Lex  Ma  c at  - 
ic8, 109. 

Policy 
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Policy  of  Affiiratfce  to  warrants  Ship  for  12  Months,  AITu  ranee  for 
the  Ship  did  not  perifh  within  the  time  of  12  Months,^*  Nl0I“hi* 
being  accounted  according  to  the  Months  of  January  ^ Fe-  ^ftruedt 
brusry,  &c.  but  within  12  Months  reckoning  28  Days  to 
the  Month  refolved  that  the  Policy  was  not  forfeited. 

Cited  in  Sir  Woollaflon  Dixit's  Cafe  1 . Leond.  9 6. 

IV.  Afiltrances  are  of  various  forts,  fome  being  to  places 
certain,  others  general : Thole  that  are  made  to  places  to?  4.  ?•  dm 
certain,  are  commonly  upon  Goods  laden  or  to  be  laden 

aboard  outward,  and  until  the  feme  Adventure  lhall  be 
laid  alhore  at  fuch  a Port. 

Or  upon  Goods  laden  or  to  be  laden  homeward  in  fuch 
a Ship  till  the  Adventure  lhall  like  wife  be  landed. 

Or  elfe  npon  Goods  out  and  in,  with  liberty  to  touch  fobxunciLocu 
at  all  Ports  as  arc  mentioned  in  the  Policy.  #<«,  t a.  c.  $ . 

Solikewife  on  Ships  that  goTrading-Voyages  as  round  5* 
to  Cain  3 and  that  it  lhall  be  lawful  after  the  Ships  deli- 
very there,  to  take  in  at  the  fame  Port  another  Cargo, 
and  with  that  proceed  to  the  Weft-Mitt  or  other  parts 
and  back  again  to  Calet,  and  from  thence  to  London  -,  this 
Policy  being  general  and  dangerous,  procures feldom  fub- 
feriptions,  or  at  kaft  very  chargeable  ones. 

As  Goods  and  Merchandize  are  commonly  En Hir’d,  fo  s tutor,  p. 
likewife  are  the  Ships  Tackle  and  Furniture-,  but  in  re-  1 3./^. 
gard  there  feldom  happens  a Voyage  but  fomewhat  is  43 */fM- 
miffing  or  loft,  the  Premto  commonly  runs  higher  than 
for  Merchandize. 

AlTurances  may  be  made  on  Goods  fent  by  Land,  fo  Li  fie  verjedg.' 
likewifeonHoyes,andthe  like,  and  may  be  made  on  the  wlVJt- 
heads  of  Men  i as  if  a Man  is  going  for  the  S freights , and^„ 
perhaps  is  in  fome  fear  that  he  may  be  taken  by  the  Mores  * 
or  Turkijh  Pirates,  and  fo  made  a Slave,  for  the  Redemp- 
tion of  whom  a ranlom  mult  be  paid,  he  may  advance  a 
Prtmio  accordingly  upon  a Policy  of  AlTurance  ? and  if 
there  be  a Caption,  the  Aflurer  muftanfwer  the  Ranfotn 
that  isfecured  to  be  paid  on  the  Policy. 

V.  Thofe  Aflurances  are  moll  dangerous  when  there” ‘“^"fa- 
are  thefe  words  inferted,/»£  or  not  loft  •,  which  iscommonly  ”"v^e  “q^'J 
done  when  a Ship  hath  been  long  miffing,  and  no  Tidings  thC)  then  fa 
can  be  had,  the  Premia  (efpecially  in  time  of  War)  will  down  the 
run  very  high,  fometiroes  30  or  40  ter  Cent j and  though  ,Hour 
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given  of  the  it  happens  at  the  time  that  tlie  fubfcilption  is  made,  the 
lorSi  Ship  is  call  away,  yet  the  Aflurers  mutt  anfwer. 

xociniut,  iib.2.  But  if  the  Party  that  caufed  the  Afliirance  to  be  made, 
eat'  5*§-9,l0,faw  the  Ship  wreckt,  or  had  certain  Intelligence,  fuch 
fubfeription  will  not  oblige,  the  fame  being  accounted  a 
meer  fraud.  , 

Arthur  stock - So  likewife  if  the  Aflured,  having  a rotten  Veflel,  fhaTl 

of  stock-  allure  upon  the  fame  more  than  Ihe  is  worth,  and  after- 

Met  a «?C4r.wards  &ive  order  t,iat:  going  out  of  the  Port,  Ihe  fhould 
n,  in  b.  R.  ^l!n^  or  wreckt,  this  will  be  fraudulent,  and  not  oblige 
Afterwards  the  Aflurers  to  anfwer. 

convifted  hy  In  the  Year  1678- one  Nownham  Perkins  and  Steak's 
forth™2/ °ni  Wcr?  Owners  of  a Vcfiel  called  the  May-Flower  Ketch,  the 
Term.  Ju-tjaT  coming  laden  with  Wines  on  the  account  of  one 

Hilarii  fequen.  Fserbreflt  and  Stone  to  t/je  IJle  of  flight,  Perkins  being  then 
in  b.  R.vue  in  the  fame  place,  contrives  with  one  Ivy  the  Mailer  to 
liv.  lib.  2^.  fell  the  Freighters  Goods  privately,  and  that  being  effed* 
ed,  to  go  out  to  Sea  fbme  final!  diftance  from  the  lfle,and 
there  privately  fink  the  Veflel,  and  pretend  fhe  flruek, 
and  then  foundred  by  the  extremity  of  Wether.  The 
Plot  being  laid,  Perkins  haflensup  to  London,  and  makes  a 
Policy  of  AfTurance  oq  the  Veflel ; which  being  done,  re- 
mits hist)rders  to  Ivy  to  put  in  Execution  the  contrivance, 
and  accordingly  the  Goods,  or  the  belt  of  them,  being 
difpofed  of,  (lands  out  to  Sea,  and  then  with  his  own 
hands,  by  the  force  of  an  Iron  Crow,  makes  a hole  in  the 
hold,  and  then  in  his  long  Boat  (the  Crew  perceiving  the 
Veflel  to  be  finking)  conveys  himfelf  and  Mariners  afhore  •, 
Ivy  remits  up  advice  of  the  lofs,  and  Perkins  (as  if  he  had 
never  known  any  thing  of  the  matter)  demands  the  Mo- 
nies aflured  with  great  Confidence,  and  thereupon  brings 
an  Adion  for  the  fame  -,  but  before  the  Caufe  came  to  a 
2/f.  jt?2  ir‘  TrVa1’  F‘trbr*JJe  and  Stone  bring  a Trover  againlt  Perkins, 
and  thereupon  the  whole  Practice  came  out,  and  a Ver- 
did  was  had  againfl  the  Defendant,  with  this  further, 
That  if  Perkins  would  proceeed  on  his  Actions  on  the  Af- 
furance,  he  muft  exped  that  this  pradice  and  fraud  of  his, 
would  totally  Poifon  his  Aflurance,  and  thereupon  being 
well  advifed,  never  proceeded. 

The  Subfcrip-  VI.  Few  or  fcarce  any  enfure  the  whole  Ship,  but  the 
tion  mentions  subibriptions  being  for  Sums  certain,  as  50  /.  or  500  I. 
mif  hViVcn  at  l^c  Preme  then  current,  which  when  the  Adventure  is 

born 
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bom  they  receive  ^ but  if  a lofs  happens,  the  Premia  is  de*  afluaily  recei- 
dufted  together  with  the  ufual  Abatement : So  that  the  ffd*  but  it  is 
Enfured  receive  much  about  8c  per  Cent,  if  a lofs  hap-  ^ °® 1 d°^e 

Pens*  venture  is 

VII.  The  Policies  now  adays  are  fo  large,  thatalmofl:  all  born, 
thofe  curious  Queltions  that  former  Ages,  and  the  Civili- 
ans according  to  the  Law  Marine,  nay  and  the  common 
Lawyers  too,  have  controverted,  are  now  out  of  debate  j Vt  I"*'"  »<- 
fcarce  any  misfortune  that  can  happen,  or  provifion  to  be 
made,  but  the  fame  is  taken  care  for  in  the.  Policies  that  ■ temtj^fy^. 
are  now  ufcdj  for  they  enfure  againft  Heaven  and  Earth,  vi  pubticoperi. 
ftrefs  of  Weather,  Storms,  Enemies,  Pirates,  Rovers,  &c.cu‘0  effint.  Ne- 
orwhatfoever  detriment  (hall  happen*  or  come  to  the*Mto#r/4“ 
thing  enfured,  &c.  is  provided  lor.  p&ufiep,? 

, . infedimno,fi 

cut  quid  per  tempefutes  acciitjjet,  Livius,W.  13.  cep.  25.  Vide  Zefius  in  Comment  ana 
id  digefia  tit.  pro  Socio,  »um.  25.  * Sub  nomine  periculi , it  quo  fit  cautio,  comprekeniitur 
omttis  cefus  qtd  tccidit  in  nuri,i  tempt  fate,  abhoflibus,pr*donibtei,  reprijitiliu,  utvocim 
trreiiis  tliifquc  modisufitatis  & inuHtuis  citrafraudem  t?  culpamcmrahmiunt,aut  domi- 
w mcreium  vtl  navis . Grotius  de  Jure  Boll.  part.  24. 


VIII.  If  a Merchant  enfures  fuch  a Ship  generally,  and  Udnlu,ib.i. 
in  the  Policy  it  is  exprefled  of  fuch  a Burthen,  the  Ship"?-  § 7- 
happens  then  to  be  laden  and  after  mifearries,  the  Enfu- 9’ 10- 

rer  (hall  not  ar.fwer  for  the  Goods,  but  only  for  the 
Ship. 

IX.  It  matters  not  in  the  Policy  whether  the  particular 

Wares  and  Goods  are  Named,  but  generally  upon  the 
Principal  Wares,  and  all  other  Commodities  laden  or  to 
be  laden  for  the  Enfured,  or  for  his  account,  or  .for  any 
other.  ‘ • 

X.  If  a Ship  be  Enfured  from  the  Port  of  London  to  Cults, 
and  before  the  Ship  breaks  Ground,  takes  Fire,  and  is 
Burnt,  the  Aflurcrs  in  fuch  a cafe  fhall  not  anfwer,  for 
rhe  Adventure  begun  not  till  the  Ship  was  gone  from  the 
Port  of  London-,  but  if  the  Words  had  been,  at  and  from 
the  Port  of  London , there  they  would  upon  fuch  a misfor- 
tune have  been  made  liable. 

If  fuch  an  Aflurance  had  been  from  London  to  Cain, and  Mw.ThePort 
the  Ship  had  broke  Ground,  and  afterwards  been  driven  ofl.<’”^wex' 
by  Storm  to  the  Port  of  London,  and  there  had  took  Fire,t£"A^,™“Crff_ 
the  Enfurers  mult  have  anfwered  ■,  for  the  very  breaking  lad  in  the 
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aver  in  a Line  of  Ground  from  the  Port  of  London  was  an  Inception  of 

L° 'he  Nf the  Voyage' 

from  thecce  0n  the  other  hand'  K a Man  at  C^e*  eidures  a Ship 
to  Uiuon-  from  thence  to  London,  if  a lofs  happens,  the  Aflurer,  if 
Bridge,  Xpt.  he  comes  into  England,  (hall  anfwer  by  the  Common  Law  ; 

C4r-for  though  the  place  where  the  Subscription  was  made, 
7H  6. 14  .in  and  the  Premie  given  was  in  a Foreign  Country,  yet  thfit 
Quire  impeiit,  is  not  material,  for  the  A&ion  that  is  brought  is  ground- 
5/r.  a Tryal  cd  on  the  Promife  which  is  tranfitory  and  not  local,  and 
s*  fo  it  was  adjudged  where  the  Defendant  in  confideration 

I07' S 10  ^ had  enfured,  that  if  the  Plaintiff’s  Ship  and  Goods 

did  not  come  fafe  to  London,  he  would  pay  100/.  after- 
wards  the  Ship  was  robb’d  on  the  Sea,  and  in  an  Aft  ion 
1 Eli?0'  brought  for  the  topi  the  Plaintiff  had  Judgment,  not- 
withstanding the  Robbery  or  Lofs  was  on  the  main  Sea 
and  the  Subfcription  out  of  the  Realm. 

• That  has  XI.  If  Goods  are  Enfured  in  fuch  a Ship,  and  after? 

wards  in  the  Voyage  it  happens  fhe  becomes  leaky  and 
On  in  in  n^nf  crazy,  and  the  fi*per  Cargo  and  Mafter  byconfent  become 
the  Court  Freighters  of  another  Veffel  for  the  fafe  delivery  of  the 
have  general- Goods;  and  then  after  her  relading,  the  fecond  Veflel 
ly  inclined  mifearries  *,  the  Afliirers  are  difeharged : But  if  there  be 
Bgai  ift  the  thefe  words,  Tbe  Goods  laden  to  be  tranfported  and  delivered 
at  fuc^  a ^*ct  b !au*  S^Pi  or  b arty  rtb*  Ship  or  Veflel, 
Dig'ft.Pauius.  until  they  be  fafely  landed, then  the  Enfurers  muff  anfwerthe 
nb.  1 4.  tit.  2.  misfortune. 

$ ,0-  XII.  If  a Man  Enfures  5000  /.  worth  of  Goods,  and  he 

Vti<  cr0t.  in-  frut  2000  /.  remitted,  now  he  having  enfured  a real 
212*  27  And  Adventure»  *>y  the  Law  Marine  all  the  Afliirers  muff  an- 
indeed  is  fwer  pro  rJta , if  a lofs.  But  by  the  Opinion  of  fome,  only 

more  the  Cu-  thofe  fifft  Subfcribers  who  under-writ  fo  much  as  the 
from  ofMer-  real  Adventure  amounted  to,  are  to  be  made  liable,  and 
chants  than  tflc  reft-  remitting  their  Premia  tot.  per  Cent,  deduced 
out  of  the  fame  for  their  Subfcriptions,  are  to  be  dif- 
charged. 

Debt  upon  Obligation  with  Condition,  to  pay  fo  much 
Money,  if  a Ship  returned  within  fix  Months  from  Oftend 
in  F lender!  to  London  (which  was  more  by  a Third  part 
than  the  Legal  Intereft  of  the  Money)  and  if  flie  do  not 
• return  then  the  Obligation  to  be  void,  the  Defendant 
pleaded  that  there  was  a corruptAgreement  between  him 
and  the  Plaintiff,  and  that  at  the  time  of  making  of  the 

©bli- 


Ot  $o!Kcitf  of  affutance. ' 187 

Obligation  that  he  fhould  have  no  more  for  Intereft,then 
the  Law  permits  in  cafe  the  Ship  fhould  ever  return, 
and  averrs  that  the  Bond  was  entred  into  by  covin  to 
avoid  the  Statute  of  Ufury.  Per  Hales  clearly  this  Bond 
is  not  within  the  Statute,  for  this  is  the  common  Way 
of  Aflhrance,  and  if  this  were  void  by  the  Statute  of  U- 
Airy-Trade  would  be  deftroyed,  for  it  is  a cafualty  whe- 
ther ever  fuch  Ship  fhall  return  or  not,  but  he  agreed  the 
Agreement  was  well  taken,  becaufe  it  difclofed  the  man- 
ner of  the  Agreement.  Hardret  418.  Joy  againft  Kent. 

Aftion  upon  the  cafe,  upon  a Policy  of  Affurance  ofTo^Irt 
Goods  from  London  to  Naples ; the  Adventure  was  toWIthConvo^* 
begin  in  time  of  the  Lading  at  London  (dangers  of  the 
Sea  only  excepted)  with  this  Claufe,  warranted  to  de- 
part with  Convoy,  the  Ship  departed  with  Convoy,  but 
was  feparated  from  the  Convoy,  by  ftrefs  of  Weather, 
and  put  into  Torbay,  and  was  there  detained  by  contpry 
Winds,  afterwards  the  Mafter  of  the  Ship  expecting  to 
meet  the  Convoy,  departed  out  of  the  Harbour,  but  could 
not  meet  the  Convoy,  being  hindred  by  ftrefs  of  Weather, 
the  Ship  was  taken  by  the  French.  Judgment  per  Quer 
Jefferm  againft  Lagtndra. 

XIII.  A Merchant  Enfures  his  Goods  from  London  to  Uek.r.i.  e.  4 
Sally,  and  there  to  be  landed;  the  Faftor  after  arrival, §•  9-  A°dby 
having  Opportunity,fefls  the  Cargo  aboard  the  fame  Ship  ^^there 
without  ever  unlading  her,  and  the  Buyer  agrees  for  the  ;s  a time  ai- 
Freight  of  thofe  Goods  for  the  Port  of  Venice  •,  before  fhe  lotted  after 
breaks  Ground  the  Ship  takes  Fire,  the  Affured  and  Buyer the  Shipsar- 
are  abfblutely  without  remedy  *,  for  the  Property  of  the  howione 
Goods  becoming  changed,  and  Freight  being  contracted  the  Adveo- 6 
de  novo,  the  fame  was  as  much  as  if  the  Goods  had  been  ture  is  to  be 
Landed.  born  by  the 

And  fo  it  is  if  the  Faftor  after  her  arrival  had  contraft-  El^uyfrs’ . 
ed  for  Freight  to  another  Port, and  the  Ship  had  happen-  Q 

ed  to  take  Fire,  the  Affurers  are  herereby  ablolutely  dif-  Art.  1 /.  /Re- 
charged for  ever.  * - f«r  Antwerp. 

Xw.  If  a Ship  be  Enfured  from  London  to  and  Cafe  of  Mon- 

blank being  left  by  the  Lader  to  prevent  her  furprize  by  ^ °°ur^0( 
the  Enemy,  in  her  Voyage  fhe  happens  to  be  caft  away, 
though  there  be  private  Inftruftions  tor  her  Port,  yet  the 
Enfiired  fit  down  by  the  lofs,  by  reafon  of  the  uncertainty. 

So  a Blank  is  left  in  the  Policy  for  the  value  of  the  Ship  or 
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leading,  if  a lofs,  and  there  be  not  'words  that  may  ftp- 
ply,  the  Enfured  may  endanger  the  Policy. 

A taking  of  a Ship  (that  is  infured)  by  Pirates  is  to 
be  underftood,  the  perils  of  the  Sea.  Pickering  againft 
Barkley  Stilts  1 32.  r Rolls  Abr.x 48. 

Where  Goods  are  redeemed  from  a Pirate,  contribu- 
tion mult  be  paid  by  all,  becaufe  the  Redemption  is  madd 
for  the  fafety  of  all,  but  if  the  Pirate  be  once  Mafter  of 
all,  and  yet  take  but  fome  fpecial  Goods,  whether  from 
Ship  ojr  Merchant,  and  not  as  a Contentation  for  fparing 
of  the  reft,  in  this  cafe,  becaufe  the  Remainder  is  not 
allured  thereby,  but  freely  (pared,  no  Contribution  is  to 
be  made  for  the  taken  Goods  to  charge  any  Afliirer  with 
any  part  thereof.  So  Contribution  lhall  be  made  for 
Goods  fpoiled  by  Wet,  or  other  accident.  Again  if  it 
be  needful  to  lighten  a Shipior  her  eafier  entry  into  Har- 
bour or  Channel,  two  parts  of  the  Lofs  fall  upon  the 
Goods,  and  the  third  upon  the  Ship,  unlefs  the  Ship  is 
more  worth  then  the  Lading,  and  the  charge  of  the 
Goods  be  not  theCaufe  of  her  inability  to  enter,  but 
fome  bad  quality  proceeding  from  the  Ship  its  1 elf,  or 
that  otherwifc  it  be  provided  in  the  Charter-party..  Lex 
Mtrcat.  icy. 

jtcinius  Ub.Tt  XV.  Alter  notice  of  Lofs,  the  Enfured,  (if  he  doth 
tof.  5. §.  e.  think  for  that  he  hath  Enfured  the  moft  of  his  Adven- 
ture, or  that  he  would  have  the  afliftance  of  the  Afliirersy 
when  there  is  hope  of  Recovery  of  the  Adventure,  he  may 
then  make  a Renunciation  of  the  Lading  to  the  Aflurers, 
then  he  comes  in  himfelf  in  the  nature  of  an  Enfurer,  for 
fo  much  as  (hall  appear  he  hath  born  the  Adventure  of 
beyond  the  Value  Enfured. 

But  if  the  Merchant  lhall  not  renounce,  yet  there  is  a . 
power  given  in  the  Policy  for  him  to  travel,  purfue  and 
endeavour  a Recovery  (if  pofiible)of  the  Adventure  after 
a misfortune  to  which  the  Aflurers  are  to  contribute,  the 
lame  being1  but  a trouble  to  give  cafe  to  the  Aflurers. 

* If  prohibited  Goods  arc  laden  aboard,  and  the  Mer- 

chant enfures  upon  the  general  Policy,  which  always  con- 
tains thefe  Words:  Of  the  Seas,  Men  of  War,  Fin,  Enemies, 
Pirates , Rovers , Thieves,  Jettczons , Letters  of  Mart,  and 
Countermart , Arreflt , Rffiramtntnts  and  Detainments  of  Kmgt 
and  Prince and  all  other  Perfoni,  Barratry  of  the  Majler 

and 
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gflJ  Mariner’,  and  if  aB  other  Perth.,  Loffes,  and  Misfortunes 
j wbatfoever  they  he,  and  htrwfctver  they  (hall  happen  or  come, 
to  the  hurt  and  detriment  of  the  Goods  and  Merchandize,  or 
any  part  or  parcel  thereof-,  whether  if  fuch  Goods  be  law- 
fully feized  as  prohibited  Goods,  the  Enfurers  ought  to  sub  nomine  pe- 
anfwer?  It  is  conceived  they  ought  not ; and  the  diffe- «'«//, 
rence  hath  been  taken,whereGoods  are  lawful  at  the  timej 

w.  inm  that  Country,  for  which : _.c. ...  i 


the  ladine  they  become  uniawiui,  *uu  auci 
feized,  there  the  Aflureta  muff  Anfwer,  by.irtueof  thejjjjg^ 
Chufe,  i tni  tt  «l(t  iW,  fc  But  if  the  Goals  were', (/i, B ’ ^ 
at  the  time  of  lading  unlawful,  and  the  Ladcr  knew  01  cant  urtfiis, 
the  fame,  fuch  Afivirance  will  not  oblige  the  Aflurers  to  asjfru 
anfwer  the  lofs-,  for  the  fame  is  not  fuch  an  Affmnceasjg™"™ 
the  Law  fupports,  but  is  % fraudulent  one.  'nl 

Policy  was  made  from  Cadiz,  to  kera  Cruzat  in  Tsew  teutium  tut 
Spain  upon  Monies  lent  upon  Bottomry,  and  upon  any  domini  merd. 
kind  of  Goods  and  Merchandize  whatlbever  loadcn  »-««»/»**. 
board3  the  Good  ship  called  the  Noujtra  Srignora  del  Car- 
Tnen  and  Mary  Megdakn,  the  Adventure  beginning  f^Inhoe 

mediately  from  the  lading  before  a Day  to  come,  and  the  comna*  bona 
Monies  from  the  time  they  were  to  be  lent,  and  fo  to pe  verfmdsm 
Cte  to  A.O* .and  after  — 

with  Provifb  to  ftay  at  any  Port  or  Place  in  her  Voyage; 0bii,ttimis po- 
and  likewife  to  touch  at  Porto  Rteo,  and  there  to  lade  and  tiuiZt.  Locini- 
unlade  without  any  Prejudice  to  the  Enfurance  the  Cargo  us, /ii.  ,.  cap. 
beinc  valued  at  r 700  /.  fori  without  account,  &c.  againfl:  5-  $• 

SL  f Men  of  War,  Fires,  Enemies,  Pirates,  Rovers,  Thieves, 

Jettezms,  Letters  of  Mart  and  Counter  mart,  SmprtzaU  at 
Sea.  Arrets,  Repaints  and  Detainments  of  aU  Ksngs  Prtn- 
M mA  People , of  what  Nation,  Condition  or  Quality  foever. 

The  Ship  wine  laden  at  Cadiz.,  did  depart  towards  Ttra 
kiera  and  before  arrival  there,  touching  at  Porto  Rtco, 
the  Goods  were  there  feized  and  arrefted,  in  an  Adhon  ifut  mubUni 
brought  upon  the  Policy ; the  Defendant  am  jn  .nd^.»~.d 
Sled,  That  the  Ship  at  her  .mT.Ha  her  Voyage  at  ^ * 
i*  t»  ■ CvDodfi  a no.  Mcichin-  »«  & o . 


ileaded,  That  the  Ship  at  tier  amvaiiu  u*»  v uy.»  3|>  '2 ^ 
he  Port  of  Rieo,  was  laden  with  Goods  and  Merchan- 
dfre  orohibitedjnd  the  fame,  andalfo  the  Ship,  did  there  m Pefcb. 
become  forfeited  by  Default  of  the  Proprietors  and  was 
there  feized  and  taken.  The  Queftion  was,  if  the  Ow  ntrs 
ftould  enfure,  and  then  order  prohibited  Goods  to  be 
>:*.  T ,a* 
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laden,  whether  that  an  Arreft  upon  the  fame  Ihoukl  En- 
title them  to  a Recovery  ? The  fecond  Objection  was.  If 
(as  the  Defendant  had  pleaded  this  Plea)  the  lame  were 
•good  f As  to  the  firft,  the  Court  did  all  incline,  that 
the  Enfurance  ought  to  be  bona  fide,  i.  t>  the  Reilraint 
ought  to  be  of  fuch  Goods  as  by  Law  were  aot  reftraina- 
ble  ; but  furely  that  cannot  be,  for  the  Intention  of  Poli- 
cies are  to  warrant  the  Perils  of  all  manner  of  Goods  in 
all  manner  of  Cafes.  So  that  if  there  be  a loading  ban* 
fide , be  it  prohibited  or  not,  the  fame  in  Cafe  of  Lofsought 
to  be  anfivered,  unlefs  it  were  a fraudulent  Contrivance : 
• But  to  the  fecond,  it  was  refol  ved,  That  the  Plea  was  in- 

fufficient ; for  admitting  the  fame  (hould  not  oblige  the 
Like  Judg;  Enfurer,  yet  becaufe  the  Defendant  did  notlhew  that 
tticnt  y i gi-  the  Goods  were  laden  either  by  the  Rnfured,  or  by  their 
YJfhtf*'"* df.  Faftor  or  Order,  otherwife  tin;  fame  Ihould  not  conclude 
Hokbbvi,  J them  ; for  perhaps  the  Matter  or  his  Mariners, or  a Scran* 
Trirt.^iCar.  ger,  might  load  them  on  Board  without  Order,  Co  that 
i.m  b.  r.  Ret.  Up0n  tjie  nieerlnfufficiency  of  theManner  of  Pleading.and 
not  of  theMatter,theCourt  gave  Judgment  for  thePlaintiff. 

Butif  a Merchant  will  Freight  out  Wool,  Leather  -{• 
f 12  car.  2 ant^  the  like>  or  fe°d out  Goo<k  in  a Foreign  Bottom 
cup.  52.  and  then  make  a Policy,  the  Ship  happens  afterwards  to 
1 4 car.  2.  be  taken,  by  Reafon  of  which  there  becomes  a Forfeiture 
tty  7,  it.  0f  ship  and  Lading,  the  Enfurers  are  pot  made  fubjedt 
**1'  ik'"  2*  to  anl'ver  th? Damage ; for  the  very  Foundation  was  life. 
‘‘  ' gal  and  Fraudulent, and  the  Law  fuppor ts only  thole Aflit- 

ranees  that  are  made  bona  fide  ; for  if  otherwife,  and  Men 
could  be  enfured  againft  fuch  Adtions,  they  would  de* 
liroy  Trade,  which  is  dircdtly  to  thwart  the  Inttitution 
and  true  Intentions  of  all  Policies. 

But  if  Goods  (hould  happen  to  be  lawfully  Enfured,  and 
afterwards  the  Vellei  becomes  difabled,  by  reafon  of 
which  they  relade  by  confent  of  the  fuper  Cargo  or  Mer- 
chant, into  another  VefTel,  and  that  Vellei,  after  arrival, 
fiittrrijh.  „j  proves  the  Ship  of  txi  Enemy,  by  reafon  of  which 
kg.  iova.3.  the  Ship  becomes  fubjeft  to  Seifure;  yet  in  this  Cafe 
■t3.de  xeg.  )ur.  Enfurers  (ball  anfwer,  for  that  this  is  fuch  an  Accident  as 
1 8>  PJK-  is  w ithin  the  Intention  of  the  Policy. 

St\pmtn~4i2o  Several  Men  lade  aboard  Salt,  wichout  diftin&ion,  nor 
Cro.num.  335.  putting  them  in  Sacks,  and  the  like;  the  Ship  arrives, 
the  Matter  delivers  to  their  Principals  according  to  their 
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Bills  of  Lading  as  they  come  one  by  one,  it  falls  Out  that  *» p'.quib- 
fome  of  the  Salt  is  wafh'd  or  loft  by  reafon  of  the  Damp-  moJ- 
nefi  of  the  Ship,  and  that  the  two  laft  Men  cannot  re-^^,  'pc!,  2' 
cefve  their  Proportion.  There  are  in  this  Cafe  thefe  ‘P 
things  to  be  confidered : 

1.  Whether  the  Matter  is  bound  to  dcliever  the  exaft 
4 quantity? 

2.  Whether  thofe  that  have  received  thisLofs  can  charge 
the  Aflurers  ? 

* 3.  Whether  the  Aflurers  can  bring  in  the  firft  Men  for 
a Contribution,  they  having  their  Salt  delivered  to 

■ themcompleatly? 

Certainly  the  Matter  is  not  bound  to  deliver  the  exaft  1 1 7-c- 
Quantity, nor  is  he  obliged  to  re-deliver  the  very  fpecifi-  ^ 
cal  Salt,  but  only  as  Men  are  to  repay  Money  or  Corn  by  f0^s  ca  tej.o- 
the  diftin&ion  in  a Bag  or  Sack,  and  out  of  them  •,  but  if  b*rt,foi.  «8. 
the  Fault  was  in  not  pumping,  keeping  dry  his  Deck,  and  t'g-  r0»- 
the  like,  there  i contra  : Though  perhaps  there  may  be  di  wb' 
fpecial  Agreement, 

Befides,  this  is  a Peril  of  the  Sea  which  the  Matter 
could  not  prevent,  and  of  neceflity  he  mutt  deliver  to  one 
firft  before  another. 

As  to  the  fecond.  It  is  noQueftion  but  that  the  Aflurers 
(hall  anfwer.  But  whether  they  lhall  bring  in  the  firft  Men 
for  Contribution,  may  be  fome  doubt. 

It  has  been  conceived  by  fome,  that  they  ought  not ; 
for  they  delivered  their  Salt  to  the  Matter  t any,  am  in  d. 

Credit  urn  > and  was  not  to  expert  the  redelrvery  of  the  “ 
feme  fpecificial  Salt : Befides,  the  Matter  mutt  of  necefli- 
ty deliver  to  one  Man  before  another. 

But  by  others  it  has  been  conceived  they  ought  to  con- 
tribute fro  ratione  \ for  aS  Goods  of  neceflity,  fome  mutt 
be  bellowed  in  the  Hold,  and  that  fuch  Goods  feldoni 
efcape  the  Peril  of  the  Sea  j fo  the  reft  mutt  of  neceflity 
contribute  to  that  Misfortune,  and  fo  make  no  Diilin- 
diofi. 

The  Bills  of  Lading  are  very  ufeful  to  fettle  the  Diffe- 
rence between  the  Afliirer  and  Afliired,  of  which  there 
are  three  Parts,  one  lent  over  Sea,  the  other  left  with  the 
Matter,  and  the  laft  remaining  with  the  Lader. 

XV L The  Office  of  Afliirance  was  erefted  by  the  Sta- 
tute of  43  fi£c.  tap.  IX.  which  reciting}  ‘That  whereas 
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* Differences  growing  upon  Policies  of  Aflurances  had 

* been  ordered  by  difereet  Merchants*  approved  by  the 

* Lord  Mayor,  who  did  fpeedily  decide  thofe  Caufes,  un- 

* til  that  of  late  Years  divers  Perfons  did  withdraw  them* 

* felvesfrom  that  arbitraryCourfe, and  have  fought  todraw 
‘ the  Parties  allured  to  feek  their  Monies  of  every  feyeral 

* Affurerer  by  Suits  commenced  in  her  Majefty's  Court t& 
‘ their  great  Charges  and  Delay:  Whereupon  it  was  En- 

* afted,  That  the  Chancellor  or  Keeper,  for  the  time  being, 
4 Ihould  ifl'ue  forth  a Handing  Commifiion  (to  berenew- 

* ed  Yearly,  or  as  often  as  to  him  (hall  feem  meet)  for  the 
‘hearing  and  determining  of  all  fuch  Caufes  arifing  on 

* Policies  of  Aflurance,  as  ihall  be  entred  in  the  Office 
4 of  Ajjurance  in  London. 

The  Judges  or  Commilfioners  appointed,are  the  Judge 
of  the  Court  of  Admiralty,  the  Recorder  of  London , two 
Doctors  of  the  Civil  Law,  two  Common  Lawyers,  eight 
grave  and  difereet  Merchants,  or  to  any  five  of  them ; 
and  that  they,  or  the  greateft  part  of  the  Commilfioners 
have  power  to  Hear,  Examine,  Order  and  Decree  all 
fuch  Caufes  in  a brief  and  fummary  way,  without  for- 
mality of  Pleading. 

They  have  Power  to  fummon  the  Parties,  examine 
Witncilcs  upon  Oath,  commit  to  Prifon  upon  refufal  of 
Obedience  to  their  Decrees  •,  they  are  to  meet  once  a 
Week  at  tfie  /^kr^ice-Office,  or  lome  other  convenient 
publick  Place,  and  no  Fees  at  all  are  to  be  exafted  by  any 
Petfon  whatfoever. 

There  lies  an  Appeal  from  their  Sentence  to  the  Lord 
Chancellor  or  Lord  Keeper  (but  the  Party  muff:  depofite 
the  Monies  decreed,  and  then  (though  the  Party  be  im- 
prifon’d,  he  may  be  difeharged)  and  then  it  lies  in  the 
Lord  Chancellor  s or  Keeper’s  Breaft  to  affirm  or  reverie, 
and  to  award  the  Party  allured  double  Colts. 

Ho  Commiffioner  being  Party  Afliirer,  can  aft  by  ver- 
tue  of  this  Coramlffion,  nor  until  he  hath  taken  his  Cor* 
poral  Oath  before  the  Mayor  and  Court  of  Aldermen,  to 
proceed  uprightly  and  indifferently  between  Party  and 
Party.  _ „ 

XVII.  This  wr.s  a good  Aft,  had  it.bcenas  carefully 
pen’d  as  was  intended;  for  there  were  many  things 
which  this  Aft  did  not  extend  to. 

. Fii  ft> 
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Firlt,  Any  Man  may  at  this  Day  make  a private  Policy 
notwithftanding  this  Aft,  which  is  as  good  and  effectual 
in  Law  to  all  intents  and  purpoles,  as  one  made  and  en- 
tred  in  the  faid  Office ; and  that  fnch  a Policy  might 
and  may  be  now  Ibed  at  the  Common  haw. 

% Secondly,  The  Number  of  Commiflioners  being  fo 
’great,  that  there  could  be  no  Court  without  five  at  the 
lealt  •,  and  without  a Court  they  neither  could  fummoa 
Parties,  or  examine  Witnefles,  and  that  was  very  diffi- 
cult to  get. 

Thirdly,- If  the  Parties  or  Witnefles  refufed  to  appear 
they  had  no  power  to  punifh  the  Party  for  the  delay, with 
Cofts  or  otherwife,  which  was  very  mifchievous. 

Fourthly,  No  Commiflioner  could  fit  before  he  was 
fworn : Commiflions  and  the  Commiflioners  being  of- 
ten renew’d,  it  was  a trouble  to  be  attending  a Conrt  of 
Aldermen,  which  was  difficult  fome  times  of  the  Year  to 
get. 

Fifthly,  Though  they  had  power  to  commit  the  Party  . 
who  refufed  to  obey  their  Decree,  yet  they  had  no  pow- 
er to  make  any  Order  againft  the  Ship. 

Which  Matters  being  taken  into  confideration,  it  was  >4  Ctr.  i.cip. 
Enafted,  That  Three  Commiflioners,  whereof  a Doftor23* 
of  the  Civil  Law,  and  a Barrifter  of  five  Years  Handing 
to  be  one,  Ihould  make  a Court,  and  to  aft  as  any  five 
before  might  have  done. 

They  have  likewife  power  now  given  them  to  fummon 
Parties  and  Witnefles^nd  upon  contempt  or  delay  in'the 
Witnefles  upon  the  firft  Summons  and  tender  of  realona- 
ble  Charges : And  in  the  Parties  upon  the  fecond  Sum- 
mons toimprifon  Offenders,  or  give  Cofts. 

Every  Commiflioner  is  now  to  take  his  Oath  before  the 
Lord-Mayor,to  proceed  uprightly  in  the  execution  of  the 
laid  Commiflion  ; and  any  of  them  may  adminifter  an 
Oath,  fo  as  the  adverfe  Party  may  have  notice,  to  the 
end  fuch  Perlon  may  be  fairly  examined. 

Commiflions  may  iflue  out  of  the  Court  of  Admiralty 
for  examining  of  Witnefles  beyond  Seas,  or  in  remote 
Places  by  Direftions  of  the  Commiflioners,  and  Decrees 
may  be  made  againft  Body  and  Goods,  and  againft  Exe- 
cutors and  Adminiftrators,  and  Execution  accordingly  j 
and  aflefc  Cofts  of  Suits  as  to  them  (hall  feem  juft. 

-But 


Digitized  by  Google 


/ 


s78  Ot  |0o!ictr£f  iif  affuraw*.  . 

Bnt  Execution  cannot  be  againft  Body  and  Goods  for 
the  fame  Debt,  but  the  Party  muft  make  his  Election  as 
at  the  Common  Law.  ■ • .i  1 ■, 

Cjlet  vtrfus  XVIII.  But  thefe  Statutes  took  not  away  that  Cogni- 
Marjbti,  styltsunct  which  the  Courts  at  (Veftminfier  claim’d  upon  luck 
Rep.  4 1 8.  Contracts  by  the  Common  Law ; but  only.gave  this  new# 
erefted  Court  a concurrent  Jurifdi&ion  with  thofe  at  the* 

. , , Common  Law-  For  though  the  Lofs  happened  out  of  the 
Cafe,  clu  lib.  Realm,  yet  they  had  Jurifdi&ion  of  thcCaufc.  And 
e.fol  47. 36  therefore  if  an  A&ion  be  brought  upon  a Policy  of  AOu- 
in  B.  a.  ranee,  though  the  Lofs  happen’d  at  Sea,  yet  the*  Jury 
lhall  enquire  for  the  Lofs  is  not  the  direct  Ground  of 
the  Action,  but  the  Affamp/if. 

3 8 *:CrJve  The  Admiralty  have  likewife  put  in,  if  not  few  an  ab- 

Tivfct  fol • ^ute  Jurifdi&ion,  yet  at  leaft  a concurrent  one } yet 
>38,  139.  both  have  been  denied  them,  notwithftanding  that  the 
Judge  of  the  Admiralty  is  Judge  of  the  Court  of  AITu- 

rance. 

Decree  in  the  Su“  depending, on  a Decree  in  the  Court  of  Policy  of 
Court  of  Poli-  fnfurance,  ( which  is  but  in  the  nature  of  a Court  of 
cy,  no  Barr  Equity)  or  in  a Court  of  Equity,  is  no  Barr  in  an  A&i- 
toan  Aftion  on  at  Law,  and  therefore  if  the  Cbanetrj  fhould  make 
at  Law.  a Decree  upon  a Covenant,  upon  which  an  Action  lies 
at  Common  Law,  the  Party  notwithftanding  this  Decree  - 
may  have  his  A&ion.  Came  againft  Mty  2 Sul.  121. 

XIX.  By  the  making  of  an  Office-Policy,  according  to 
the  Statute,  theft  Advantage  will  follow. 

1.  If  the  Policy  be  loft,  if  the  lame  be  entred  with  the 
Regifter  of  the  Office,  the  Entry  is  efFe&ual  to  anfwer  the 
Matter,  both  at  the  Common- Law,  as  well  as  in  the  fame 
Court  \ but  a private  Policy  loft,  is  like  a Deed  burnt, 
unlefs  that  there  be  very  ftrong  Evidence, as  a Copy,  and 
the  like,  it  will  be  of  little  value.  So  that  then  there 
will  remain  nothing  but  an  equitable  Relief  in  Chancery, 
for  the  fatisfadion  of  the  Party.  , 

2.  If  a Man  Freights  out  a Ship  from  Lon  Jon  to  Coles, 
and  alTures  here,  he  may  write  to  his  Correfpondent  to 

, make  an  Alfurance  there  of  the  fame;  if  the  Matter  comes 
before  Commiffioners,  they  .may  examine  the  Infurcd 
upon  Oath,  and  deter  mine  therein  according  to  Law  and 
the  Cuftom  of  Merchants : But  at  the  Common  JLaw  the 

. . lame 


polio#  of  ^durance. 

fame  cannot  be,  but  Relief  mull  be  had  in  that  Point  ac- 
cording to  Equity  in  Chancery, 

?.  The  fame  is  the  Court  of  Equity  as  well  as  Court  of 
f.av>  ; fo  likewife  a Court  to  adjudge  according  to  the 
Cuftom  of  Merchants. 

4.  They  may  Decree  againft  Twenty  Aflurers  at  one 
\ime,  but  at  Law  they  muft  be  fued  diftindlly. 

s.  They  may  proceed  out  ot  Term  as  well  as  in  Term, 
and  (if  the  Matter  will  bear  it)  they  may  finifh  a Caufe  in 
a Fortnights  time  and  lefs. 

6.  The  Judgments  there  given  are  generally  upon  ma- 
ture Deliberation,  and  byPerfons  well  skill’d  in  Marine 
Affairs ; and  if  their  Sentence  is  thought  to  be  unreafon- 
able,  the  Lord  Chancellor  or  Cord  Keeper  may,  on  Ap- 
peal determine  the  fame. 

7.  The  Parliament  has  had  fo  fpecial  a regard  to  the 
Judgments  given  in  this  Court,  that  no  Appeal  from 
thence  can  lie  till  the  whole  Moniesdecreed  are  depoiited, 
and  the  full  Cofts  paid  to  the  Appellee  5 which  is  more 
expeditious  and  advantageous  than  having  of  Bail  at  the 
Common  Law ; for  in  fuch  a Cafe,  after  the  Plaintiff  Wth 
fpent  his  Monies,  and  been  delay’d  three  or  four  Terms, 
and  with  much  Difficulty  and’Charge  got  Judgment,  the 
Defendant  or  his  Bail  may  render  him  to  Prifon  in  dif- 
charge  of  themfelves.  So  that  although  this  Court  can- 
not compel  the  Defendant  to  put  in  Bailjet  the  Sentence 
there  being  fo  fwift  from  which  there  is  no  Appeal  till 
the  Monies  are  paid  down,  the  fame  feems  to  be  of  great 
convenience  to  the  AfTurers  as  well  as  the  Allured. 

XX.  There  is  another  Office  of  Infurance,  but  that  is 
for  Houfes  burn’d  ordemolifh’d  j for  the  fecuring  the  In- 
fured  in  cafe  ofLofs,  Ground-Rents  to  the  value  of  near 
300©/.  per  Annum,  are  fettled  on  Truftees  to  anfwer  the 
fame.  The  Premium  or  Rate  of  Infuring  an  Hundred 
Pounds  on  Brick  Houfes,  is  Eight  Shillings  for.one  Year, 
(and  double  for  Timber)  and  fo  in  proportion  *for  a lef- 
ler  Sum  5 and  if  any  Infure  for  a longer  Term,  the  Dif- 
count  for  paying  down  the  Money,  is  after  this  rate ; 
Three  Years  and  a Quarter  is  paid  for  four  Years  Infu- 
rance •,  five  for  feven  Years  , and  feven  for  eleven.  The 
Money  Jnfured  on  the  Houfe  is  to  be  paid  as  often  as  the 
.Houfe  isburnM  or  demoliflfd  within  the  Term  Inf u red  \ 

/ but 
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but  if  damaged,  then  to  be  repair’d  at  the  Charge  of  the 
Office.  This  excellent  Security  for  fuch  Misfortunes, His 
Majefty  has  highly  approv’d  of  in  Council ; and  for  the 
better  encouraging  the  Undertakers  and  firft  Inventers 
has  been  lately  gracioufly  pleafed  to  grant  his  Letters 
Patents  to  them  for  carrying  on  io  great  and  good  a 
Work  for  the  good  of  the  Publick. 
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CHAP.  VIII. 


©f  Ptflaiyc  ano  'ButlcEage. 


I.  1 that  Prifage  is,  and  where  ta- 
ken, and  of  what- 

II.  Merchant  Strangers  exempted 
from  the  fame. 

HI.  When  due,  and  the  exempti- 
on of  the  Citizens  of  London 
from  the  fame. 

IV.  What  Citizens  are  capable, 
and  where  not. 

V.  A Foreigner  imports  and 
makes  a Citizen  Executor  and 
dies  ; whether  he  fhall  have  the 

. benefit  of  the  Immunity. 

VI.  tfhere  a Foreigner  fells  to  a 
Citizen  before,  but  he  broken,  I 


1 the  Vendee  fhall  be  chargeable. 

VII.  Where  a Grant  to  difehargt 
a particular  Ship  fhall  be  good  j 
and  where  a Grant  to  particu- 
lar Perfons  (hall  be  otherwife. 

VIII-  Of  Butlerage,  what,  and 
who  are  exempted. 

IX.  Where  the  KJng  becomes  en- 
titttled  to  thofe  duties. 

X.  A Grant  to  be  free  of  all  Ctlf- 
toms,  Impofitions,  Stc.  extendi 
not  to  Prifage  and  Butlerage. 

XI.  CinquePorts  exemptedfrom 
Prifage. 


1. Rifa£e  *s  a certain  taking  or  purveyance  for  Wine  to 
I the  Xing’s  ufe  j the  fame  is  an  ancient  Duty 
Which  the  Kings  of  England  have,  time  out  of  mina, 
had  and  received  ; the  manner  hath  been  by  taking  of 
every  Ship  or  Veffcl  that  fhould  come  into  this  Realm, 
if  ten  Tun,  to  have  for  Prifage  one  Tun : And  if  it 
contain  20  Tun  or  more,  to  have  two  Tunf  viz.  ) u- 
num  ante  Jolium,  and  the  other  deorfutn , paying  20  s. 
for  each  Tun.  This  ancient  Immunity  they  have  en-  l6,*r  4*; 

joyed  as  a Flower  of  the  Crown,  and  by  lome  has  been  2 c>  2i. 
conceived  not  grantable  away  without  Aft  of  Par- 
liament. But  yet  in  6 E.  ^ fol  ; Cafe  1 y.  mentions 
the  fame  to  be  grantable  Over. 

II.  King  Edward  the  Firft:  having  laid  feme  ImpolT- 
rions  on  the  Merchants,  which  in  Anno  25a  of  hisRcignj 
being  taken  away,  with  promife,  that  neithef  he  nor 
his  SuccelTors  lhould  do  any  f'uch  thing  without  AlTent 
of  Parliament.  In  the  one  and  thirtieth  of  his  Reign  [fyt.p4rj. 
they  granted  him  an  increase  of  Cuftoms ; in  lieu  of  cap.  1,  h r 
which  he  granted  them  many  Immunities,  as  Releaie 
Ot  Prtfage,  &C.  L f III. 
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III.  Prifage  is  not  due  till  the  unlading,  or  that  which 
is  commonly  called  breaking  of  bulk  ; for  the  words 
are  De  qualibet  navi  important.  Vina,  fr  difonerant.  tnde. 
King  Edward  the  third  by  his  Charter  dated  6 Martii 
Anno  Regni  Primo,  granted  his  Royal  Charter  of  dis- 
charge to  the  Major,  Commonalty,  and  Citizens  of 
London , in  bac  verba,  ( viz.)  Quod  de  vinis  Civium  nttllL 
prifie  fiant,  fed  perpetue  aide  effent  quicti , &c.  which  Was 
afterwards  allowed  in  the  Exchequer. 

IV.  It  is  not  every  Citizen  that  is  capable  of  this 
Priviledge,  but  only  thofe  that  are  refident  within  the 
City : And  fo  it  was  Rul’d  in  the  Cafe  of  one  Know'll, 
who  being  a Citizen  and  free  Grocer  of  London,  remov- 
ed his  Houfhold  cum  pannis,  and  did  dwell  at  Briftol, 
but  yet  kept  his  Shop  in  London ; and  a Ship  of  his  ar- 
riving with  Wines  at  London , and  being  unladen,  the 
Prilage  was  demanded  i he  claimed  the  benefit  of  dif- 
charge.  It  was  adjudged,  he  was  not  capable  of  the 
fame:  For  he  that  will  claim  the  benefit  of  thisdifeharge 
ought  to  be  Civis  et  incola  commorans. 

By  24  H.  6.  ( a private  Aft  of  Parliament  ) Com- 
plaint was  made,  That  the  Lord  Major  of  London 
Would  make  Strangers  Citizens;  It  was  there  declared, 
that  this  benefit  to  be  difeharged  from  payment  of 
Prifage,  did  not  extend  to  fuch  Citizens  as  were  donati , 
made  free,  but  unto  thofe  Citizens  only  which  commo- 
rant,  incclant,  and  are  refident  in  the  City.  . 

' V.  If  a Foreigner  brings  a Ship  laden  with  Wines 
into  the  Port  of  London,  and  then  makes  a Citizen  his 
Executor  and  dyes,  he  (hall  not  have  the  benefit  of 
this  Immunity  from  payment  of  Prifage  for  thefe  Wines 
for  that  they  are  not  bona  Civium. 

VI.  If  a Foreigner  arrives  With  a Ship  laden  with 
tVines  at  a Port  with  an  intent  to  unlade,  and  before 
the  Goods  are  entred,  or  Bulk  is  broken,  he  fells  them 
to  a Citizen,  Prifage  (hall  be  paid  notwithftanding,  for 
it  was  never  the  Kings  Grant  to  difeharge  a Citizen 
in  fuch  a manner. 

VI I.  If  the  King  does  difeharge  fuch  a Ship  of  J.  S. 
being  at  Sea,  particularly  naming  the  (ante,  from  the 
payment  of  Prifage,  and  he  dies  before  the  Ship  arrives, 
no  Duty  am  be  demanded. 

But 
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But  it  has  been  held,  if  a particular  Pcrfon  has  a Hunger' % of-. 
Grant  to  him  to  be  difcharged  of  his  Goods,  and  lie  thlt' 1 3 3*c- 
dies  before  the  arrival,  the  Duty  fhall  be  paid.  ^ 

Quo  ffarranto’s.  were  brought  againft  three  Archbi- 
Ihops  of  York,  to  fhew  caufc  why  they  demanded  to  have  47.  c‘‘ 

Prifage  for  Wines  brought  into  the  Port  of  Hud : The 

two  firft  pleaded  to  have  only  the  firft  tafte,  and  a prc-  Ci:J.  ^ 

emption  after  Prtfage  paid  ; but  the  third  pleaded  a Arcbb.ptop  0f. 

Charter  of  1 5 E.  2.  by  force  of  which  he  claimed  the  *or£s 

fame  • and  Rul’d  not  good.  But  though  the  Charter 

might  be  good,  yet  it  was  held  in  that  cafe,  a difclaim 

erby  the  PredeccfTor  fhould  bind  the  Succcifor.  Note, 

at  this  day  the  Duke  of  Ormand  in  Ireland  hath  an  Inhc-  Sir  Join  oa 

ritance  in  the  Prifagc  of  Wines  by  the  King’s  Charter.  *"*'  'n.cfie,  • 

VIII.  HButltTfifll?  is  a Cuftom  due  from  Merchant- 
ftrangers  of  2 s.  upon  every  Tuii  of  Wine  brought  into 
this  Realm  by  them  ; but  Enghfh  Men,  pay  it  not. 

King  John  granted  to  the  Merchants  o\  Ayuitain 
Trading  for  Wines  thence  into  England,  divers  Liber- 
ties, and  amongft  Others,  Libert  at  thus  ccnaffn  Mercatonbus  {nlibro  t{iLre 
vine  tart  is  de  Ducat  tt  Ayuitanirt  reddendo  Regi&  beeredibus  fuis  f ^caccar,° 

21.  de  yuolibet  dolio  vtni  dufti  per  eofaem  infra  Regnum  Ang-  ff^crn'hot- 
lire  vel  pr.tefatem  Regis. 

All  Merchants  Strangers  in  confideration  Of  the  Ghana 
Grant  to  them  by  the  King  of  divers  Liberties  and  f'fa  T- 
Freedoms,  Conceferttnt  de  yuolibet  dolto  vmt  yttod  adducent  c,|jej  cnan^’ 
vel  adduct  fa  cerent  infra  Regnttm,  <&c.  folvent  nobis  & h&re-  Mercator  1 ,1' 
dibus  no  [iris  nomine  Cujtuma  duos,  fididos,  & C.  S.-r  ihfe  Ch.ir- 

It  is  called  Butlcrage , becaufe  the  Kings  chief  Butler  ter « m 
doth  receive  it. . And  the  double  value  Of  thefe  Duties 
is  made  penal/  if  any  perfom  cuftonis  Goods  in  arSo-  $l  it-  , _ 'jf\ 
ther  mails  name  whereby  to  defraud  the  King  of  Prifage  Ed.  6. \z.fi 
and  Rutlerage, 

IX.  Breaking  of  Bulk  is  that  which  entitles  the  King 

to  the  Duty : For  if  a Merchant  imports  Wines  to  the 

number  of  20  Tuns,  yet  if  he,  unhides  but  part,  as  nine 
or  four  Tuns,  yet  the  King  mail  have  the  entire  Pn!~ 


age'  and  rhotigh  the  Cuuom  leems  to  declare,  that  the 
taking  limit  be  as  well  before  as  after  the  Majl , yet  is  not 
die  Officer  tVed  to  that  fliiclnefs  blit  may  take  where  ij’fff,  > / 
he  pleafes ; for  two  Tti ns  are  the  Kings  due,-  for  o-  \ 
kberwil'e  he  might  be  cozened,  the  Freighter  perhaps  ti-  vr-ns  cv  . 

F t j.  lading  s ihp-  *4-  ' ' 
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©f  prifage  anD  13utletage.  Book  il 
lading  other  Commodities  aboard  after  the  Maft. 

If  there  be  but  one  Tun  taken  out,  yet  the  duty 
muft  be  paid  : The  reafon  is,  for  that  otherwife  the 
Officer  mould  be  obliged  to  travel  perhaps  all  over  the 
Kingdom. 

X.  The  King  granted  to  a Venetian  Merchant  that  Jie 
fhould  be  quit,  dt  omnibus  Cujlumis,  Subfidiis , & lmpcfi- 
rftnibus,  & omnibus  altis  denariorum  fummis  debitis  & felu- 
biltbus  pro  quibufcunque  Merchandizes  importandis ; and  that 
he  fhould  be  as  free  as  the  Citizens  of  London.  In  that 
cafe  it  was  adjudged  in  the  Exchequer,  That  by  that 
Grant  the  King  did  not  difcharge  him  of  Prifage , be- 
caufe  the  Prifage  was  not  fpecially  expreffed  in  the 
Grant  although  that  the  City  of  London  were  by  a fpe- 
cial  Charter  freed  of  Prifage. 

XI.  The  Cinque  Ports  arc  likewife  ' difcharged  of 
Prifage  • yet  if  a Citizen  of  Salisbury  fhould  configji 
Wines  to  be  delivered  and  unladed  at  Dover,  the  bare 
difcharge  of  the  Goods  at  that  Port  will  not  acquit 
the  Importer  from  the  Duty ; for  it  is  not  the  Parties 
Importation,  but  his  Domicil  that  qualifies  him  for  the 
benefit  of  his  Immunity. 
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CHAP.  IX. 


, ©£  P'lotsfj  CO&arfage,  ipjfntage,  a&ctage, 

loomaitaffe. 


I.  Of  the  Pilots  charge  till  tot 
Ship  is  brought  to  her  place  or 
bed. 

II.  If  the  Ship  is  likely  to  mif car- 
ry, what  the  Ships  Crew  may 
do  at  fuch  time, 

III.  Of  ignorant  Pitots  their  pH- 
ni/hment,  and  if  the  Ship  mif 
carries , voho  ft  sail  anfver. 

IV.  Of  Wharfage,  and  where  the 


Wharfingers  fsalt  anfvir,  and 
where  not , 

V.  Primage  and  Petilodmanagf 
where  due, and  for  what ; and  if 
the  Hopes  breakywhether  the  ma- 
fler,orl  iAsarfir.ger  fsa'.l  anfwer. 

VI.  Petty  Average  where  due, 
and  for  what , and  Hat  money. 

VII.  Lod manage  where  due , 
and  for  what. 


I.T3  Y the  Laws  of  O term  after  that  the  Pilot  hath 

1J  brought  the  Ship  to  lure  Harbour,  he  is  no  fur- 
ther bound  or  liable ; for  then  the  Matter  is  to  fee  her  bed 
and  to  her  lying,  and  bear  all  the  reft  of  her  Burthen, 

Charge,  and  Danger,  except  that  of  the  a&  of  God : 

So  that  before  fhe  comes  to  her  place  or  bed,  and  while 
Ihe  is  under  the  Pilot’s  charge,  if  Ihe  or  her  Goods  pe- 
rilh.  orbefpoiled,  the  Pilot  mutt  make  ^ood  the  fame. 

II.  By  the  Laws  of  OW,  if  his  fault  is  notorioufly  Ceg.  o/trt% 
grofs,  that  the  Ships  Crew  fees  an  apparent  Wreck,  «/>.  13. 
they  may  then  lead  him  to  the  Hatches,  and  ftrike  off 

his  Head  ; but  the  Laws  of  England  allow  no  fuch  halty 
Execution. 

By  the  Laws  of  Denmark , an  ignorant  Pilot  is  to 
pafs  thrice  under  the  Ships  Keel. 

The  Matter  generally  in  the  Charter-party  cove- 
nants to  find  a Pilot,  and  the  Merchant  covenants  to 
pay  him  his  Pilotage. 

III.  Butif  a Ship  fhould  mifearry  coming  up  the  Ri- 
ver, under  the  charge  of  the  Pilot,  it  has  been  a Quef-  , 
tion,  whether  the  Matter  Ihould  anfwcr  in  cafe  of  the 
infutticiency  of  the  Pilot ; or  whether  the  Merchant 
may  have  his  remedy  again!! both  ? It  hath  been  con- 
ceived the  Merchant  hath  his  ele&ion  to  charge  cipher; 
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i7H.8.  cap.i6. 
zzCar.z*  c.is. 


Raidall  verfus 
Htlttin  & But - 
ler,  Pafcb.  46, 

Cur.m  B. 


33  H.  8.  r.  14. 

/-<■£-  Oleren, 
cap.  |o. 


£<tt.  Kntrics, 

/<>/.  2. 

$ome  con- 
ceire  thaf  the 
Average 
mentioned  in 
»be  Bill?,  ii 
t ''at  whjch  i| 
Hi'  Average' 
w Contrihuti* 
on  lor  lo.Tc:. 
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and  if  the  Mailer,  then  he  muft  lick  himfclf  whole  of 
the  Pilot. 

IV.  Wharfage  is  money  paid  for  landing  Wines  at  a 
Wharf,  or  for  fhipping  or  taking  in  Goods  into  a Boat 
or  Barge ; they  commonly  keep  Boats  or  Lighters  of 
their  own  for  the  carrying  out  and  bringing  in  of  Goods, 
in  which  if  a lofs  or  detriment  happens,  they  may  m 
fome  cafes  be  made  liable. 

An  Action  of  the  Cafe  grounded  on  the  Cuftom  of 
the  Realm  was  brought  againft  the  pefendant.  Mat- 
ter of  a Wharf,  for  not  fafe  delivering  pf  Goods,  &e. 
The  Cafe  appeared  to  be  thus  : The  Mailer  unladed 
a Bale  of  Silk  into  the  Wharfingers  Lighter,  and  fent 
part  of  his  Mariners  to  convey  It  alfiore ; it  happened 
that  the  Goods  *were  Hole  : The  Queftion  was,  Whe- 
ther the  Wharfinger  or  the  Mailer  fhould  anfwer  ? Up- 
on a Tryal  at  Guild  Hall  before  my  Lord  Chief  Juftice 
Hales,  it  was  therp  Rul’d,  Xhac  c^e  Rafter  was  liable, 
and  not  the  Wharfinger;  for  till  they  are  landed,  the 
Mailer  hath  them  under  his  power : But  if  Goods  are 
to  be  fent  aboard,  there  if  they  mifearry  in  their  Paf- 
fage,  the  Wharfinger  mull  anfwer. 

V . Primage  and  Petilodmanage  is  likewile  due  to  the 
Matter  and  Mariners  for  the  ufe  of  his  Cables  and 
Ropes  to  difehargethe  Goods,  and  to  the  Mariners  for 
loading  and  unloading  of  the  Ship  or  Velfel;  it  is  com- 
monly about  twelve  pence  per  Tun. 

If  the  Ropes  break  in  hoilling  of  Goods  out  of  the 
Ship  into  the  Lighter  or  Boat  ,the  Mailer  mull  anfwer 
if  the  Goods  be  damnified  or  loll. 

Rut  if  the  Ropes  break  at  the  Crane  in  taking  them 
out  of  the  Lighter,  ( although  till  they  are  landed,  they 
are  not  out  of  the  Matters  cuftody  )yet  the  Wharfinger 
lhall  anfwer. 

VI.  Tf‘tj  Average  is  another  little  final!  Duty  yvhich 
Merchants  pay  to  the  Mallc'r  when  they  only  take 
Tunnage  over  and  above  the  Freight,  the  which  is  a 
fmall  recompenccor  gratuity  for  the  Matters  care  over 
Lading;  and  in  the  Bills  of  Lading  they  are  exprelt 
after  Freight,  together  with  Primage  and  Average  ac- 
cuftomcd, 

' Tl.e  French  Ships  commonly  term  tfic  Gratuity  Hat- 
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money,  and  our  Englifh  Merchants  pay  it  our  Matters  fi- 
ver the  Freight  j it  is  fometimes  more,  fometimesleLi 
two  or  three  Pieces. 

V II.  LoaJfman,  is  lie  that  undertakes  to  bring  a Ship 
Fife  through  the  Haven  to  the  Key  or  place  of  Dil-  R Ar- 
jharge,  and  if  through  his  ignorance,  negligence,  orl'c:  inquiry, 
other  fault  he  fuflfereth  the  Ship  or  Merchandize  to'0'37’*8' 
perifh,  an  Adion  lyesagainft  him  at  the  Contemn  Law ; 
and  fo  by  tome  conceived  he  may  be  puniflied  in  the 
Admiralty,  but  not  in  both 

The  Hire  is  called  Lodmanagt,  the  which  the  Pilot 
receives  of  the  Matter  for  conducing  the  Ship  up  the 
River,  or  into  the  Port  to  her  convenient  bed. 

If  two  Ships  lye  in  a Harbour  and  the  Anchor  of on* 
is  feared  may  oefcafion  damage  to  the  other,  if  after  re- 
queft  and  refufal  ( and  there  be  probable  caufe  ) the 
other  may  take  up  the  Anchor,  and  let  the  fame  dowty 
at  a further  diftance,  and  the  fame,  if  oppofed  Or  hiq- 
dred,  and  any  damage  happen  thereby,  they  are  to 
make  full  fatisfadion  ,•  fo  it  is  if  they  lay  out  an  An-  Pfr  L*i-  01*- 
chor,  and  negled  the  placing  of  a Buoy  to  the  Anchor, r0H' Ca?’ 1 5’ 
and  damage,  happen  thereby,  they  are  not  only  ttlb- 
jed  to  be  punifhed  in  the  Admiralty,  but  likewife  to 
render  fatisfadion  to  the  Party  damnified. 

If  two  Ships  be  in  the  River,  and  theone  falls  foul 
on  the  other,  both  being  laden,  by  the  Law  Marine rh® 
Contribution  is  to  be  in  Common,  and  to  be  equally 
divided  and  appraifed  half  by  half ; but  then  the  Mari-  Per  ^ 
nets  mutt  fwear  there  was  no  fault  in  them : For  other  r ran.  Tap.  J4  " 
wife  one  that  hath  an  old  rotten  Vcffel  which  he  can 
no  ways  dilpofe  of,  may  fo  order  the  matter  as  to  lay 
her  in  the  way  of  a good  Ship  under  Sail,  fo  that  the 
fame  may  bcanfwered  in  damage  : But  when  the  Con- 
tribution is  made  equal,  then  the  contrivance  will  be 
avoided ; but  at  the  Common  Lav)  there  can  he  no  fuch 
Judgment,  for  oqe  of  them  mutt  be  found  guilty  ; and 
if  fo,  he  mutt  aqf.ver  the  others  Damage,  and  for  hi, 
own  he  may  fit  down  by  fhe  lols. 
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CHAP.  X. 

©frills  of  Ctctjange* 


f.  0/  the  Antiquity  of  Exchange 
hy  the  Hebrew  Law. 

II.  Of  the  Antiquity  0/ Exchange  . 
hy  the  Romans. 

JII.  Of  Exchange:  hy  other  Nati- 
ons in  imitation  of  thofe  People. 

IV.  Of  the  fever  al forts  of  Exchan- 
ges, and  of  Cambio  commune. 

V.  0/ Cambio  real,  or  Exchan- 
ges value  for  value. 

,VI.  Of  Cambio  ficco , or  dry  Ex- 
changes. 

,VII.  O/Cambio  fi&itio,  or  feign- 
ed Exchange.' 

VIII.  Of  the  Exchanges  ufed  this 
day,  and  on  what. 

IX.  How  Exchanges  are  made, 
and  upon  Monies  in  London. 

X.  Monies  paid  generally,  hew 
repaid  hy  Exchange,  how  an 
A II ion  ftc.tll  be  brought  for 
Guineas,  er  Foreign  Coin. 

XI.  Of  Bills  of  Exchange  paya- 
ble at  fingle  uftnee. 

XII.  Bills  of  Exchange  at  double 
or  treble  uf.tnce,  and  of  the  cuf- 
tomaryufances  to  certain  places 
from  London  and  Aniftcrdain 
to  other  places. 

XIII.  Of  the  nature  of  Bills  of 
Exchange,  and  how  eft  caned  of 
by  the  Laws  0/ England. 

XIV.  Bills  drawn  snore  than  one, 
no  prejudice  to  the  Parties ; 
and  of  the  true  tr.eajure  of 
judging  or.  Bills  by  Cuftoth. 

XV.  If ’bat  amounts  to  an  accep- 
tance generally,  and  on  rcfttjal 
whereto  be  protefted.  hide  Lit  at. 
Ajfumpfit  upon  a general  acetp 


tance. 

XVI.  AO  the  Drawers  are  made 
liable  ; and  whether  the  Party 
to  whom  the  Money  is  made 
payable,  is  bound  to  procure  an 
acceptance. 

XVII.  Protefl,  what  it  meant  by 
the  fame  ; and  where  the  fame 
is  ncccfjary,  and  where  not. 
Protefl  upon  the  Stat.  of  & <y 
1 off ’ll.  3.  cap.  17. 

XVIII.  Bill  drawn  on  two  Pcrfons 
where  the  fame  is  necejfary,and 
where  not. 

XIX.  One  FaBor  ferves  a Com- 
pany, where  a Bid  accepted  of 
bis  by  one  of  the  Company,  ob. 

liges  the  reft,  and  where  not. 

XX.  Hlsat  words  amount  to  an 
acceptance , arid  what  not. 

XXI.  fMjcre  a Bill  may  be  accep- 
ted for  part,  and  what  mujl 
be  done  with  the  Bill  thereupon. 

XXII. tf^weM  a Countermand  may 
legally  be  made,  and  when  mi. 

XX  III.  How  the  fever  ai  Parties 
intcreffcd  in  a Bill  of  Exchange 
are  obliged  and  fettered  to  each 
other. 

XXIV.  How  a collateral  Security 
tuay  be  annexed  to  a Bill  when 
the  time  is  elapfed  for  nonpay- 
ment. 

XXV.  Where  the  Protefl  is  only 
ncccjfary  to  be  hyp:,  and  where 
that  and  the  Bill  mujl  foils  be 
remitted. 

XXVI.  Bill  loll,  what  is  I'.eccjfa- 
ry  far  the  Parties  intcreffcd  in 
fitch  cafe  to  eel. 

aXVII  cf 


Digitized  by  Google 


Book  II. 


©f'Bffla  ofCtc&atisc. 


289 


XXVII .Of blank.  Endorfmcnts, 
the  validity  of  the  fame. 

XXVIII.  A Bill  once  accepted, 

■cob ether  tke  fame  may  be  revo- 
lted ; and  Whether  it  may  l>e  ac- 
cepted to  be  paid  at  a longer 
time  than  is  mentioned : And 
%-what  Protefts  are  then  tscccjja- 
ry  to  be  made. 

XXIX-  Oj  Bills  accepted  for  the 
honour  of  the  Drawer,  where 
the  fame  {kali  oblige. 

XXX.  The  time  cujtomary  allow- 
ed for  payment  after  failure  of 
payment  at  the  day. 

XXXI.  Of  the  Validity  of  fpeedy 
Protefts  in  relation  to  recover 
the  money  to  be  paid  on  the 
Drawer. 

XXXII.  Bill  accepted,  and  be- 
fore the  day  of  payment  the  Ac- 
ceptor is  a failing,  what's  ne- 
cejfary  to  be  done  in  reference 
to  the  obtaining  better  Security. 

XXXIII.  Bills  accepted  for  the 
honour  of  the  Drawer,  where 

J.r~pH  E Exchange  for  Monies  is  of  great  Antiquity 
1 as  well  by  obfervation  of  the  Hebrew  Cuftoms, 
as  thofe  of  the  Romani. 

Upon  thefirll  of  the  Month  Mar,  Proclamation  was 
made  throughout  all  Ifrael,  That  the  People  fhould  pro- 
vide their  half  Shekels , which  wire  yearly  paid  towards 
the  Service  of  the  Temple  according  to  the  Command- 
ment of  God,  on  the  z^tb  of  Mar , then  they  brought  £JC0j 
Tables  in  the  Temple,  ( that  is,  into  the  outward  Court  *' 

Where  the  People  flood  ) on  thefeTables  lay  the  Idler 
Coyns  which  were  to  furnifh  thofe  who  wanted  half 
Shekels  for  their  Offerings.,  or  that  wanted  Idler  pieces  , 
of  Money  in  their  pavment  for  Oxen,  Sheep,  Do-ves  and  Mofesif>!fnf(i 
the  like,  which  ftood  there  in  a readinefs  in  the  fame  - 

Court  to  be  fold  for  Sacrifices  ■ but  this  fupply  and  fur-  jc  sic’is.  /, 
nifting  the  People  from  thofe  Tables  was  not  without  m.  Cel.  i. 
an  Exchange -for  other  Money,  or  other  things  in  lieu 
of  Money,  and  that  upon  advantage ; Hence  all  th,ofe 

j * * '*  * i a * 
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turned  into  an  A3,  and  remit- 
ted by  him  that  gives  honour  to 
the  Bill. 

XXXI V.  The  Acceptor  ready  to 
pay , but  the  Party  to  whom 
made  payable  is  dead,  what  is 
neceJJarj. 

XXXV.  Caufes  general  for  it 
Protefl,  and  where  fatisfailion 
so  the  deliverer  difekarges  all 
Parties. 

XXXVI.  Of  Exchange  by  way  of 
Credit. 

XXXVII.  One  payt  a Bill  before 
it  be  due,  and  the  Party  to 
whom  the  fame  was  paid,  fails, 
where  he  fhall  be  an  freer  able 
to  the  Drawer  notwithftanding. 

XXXVIII.  Of  Bills  affgnable 
over  according  to  the  Cuftomi 
of  Merchants,  what  Operation 
in  England. 

XXXIX.  VfA here  an  Averment 
is  necejfary  of  Defendants  br- 
ing a Merchant. 
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that  fate  at  the  Tables  were  called  chief  Bankers,  or 
Matters  of  the  Exchange. 

II.  By  the  Romans  itis  fuppofed  to  be  in  ufe  upwards 
of  2000  years,  Monies  being  then  elected  out  of  the 
beft  of  Metals  to  avoid  the  tedious  carriage  of  Mer- 
chandize from  one  Country  to  another : So  other  N^- 

A ex.Gen.dtcr.  tjons  imitating  the  Jews  and  Romans,  erected  Mints, 

lib.  5,  cap.  30.  coyned  Monies, upon  which  the  Exchange  by  Bills 
was  devifed,  not  only  to  avoid  the  danger  and  adven- 
ture, but  alfo  its  rroublclom  and  tedious  carriages 

III.  Thus  Kingdoms  and  Countries  having  by  their 
Sovereign  Authorities  coyned  Monies,  caufed  them 
to  appoint  a Certain  Exchange  for  permutation  of  the 
various  Coyns  offeveral'Countrios,  without  any  trans- 
portation of  the  Coyn,but  giving  par  pro  pari  or  value  for 
value,  with  a certain  allowance  to  be  made  thofe  Ex- 
changers for  accommodating  the  Merchants. 

IV.  As  Commerce  became  various,  fo  Exchange 
numerous,*  but  generally  reduced  to  four,  Cambio  com- 
mune, Cambio  real,  Cambio  ficee,  and  Cambio  fiSitio, 

Rg.Onjp.194.  Cambio  commune,  in  England  was  thofe  that  were  con- 

cap.  1. 

;H-  7 


6. 


^ 1'  ftituted  by  the  feveral  Kings,  who  having  received  Mo- 
nies in  England,  would  remit  by  Exchange  the  like 
fum  to  be  paid  in  another  Kingdom-  Edward  thcThird, 

' to  afeertain  the  Exchange,  cauled  Tables  to  be  let  up 

in  mod  of  the  general  Marts  or  Ports  of  En gland,  de- 
claring the  values  of  all  or  mod  of  the  foreign  Coyns 
of  .thofe  Countries  where  his  Subje&s  held  Corrcfpon- 
dence  or  Commerce,  and  what  allowances  were  to  be 
made  for  having  Monies  to  be  remitted  to  fuch  Coun- 
tries or  Kingdoms. 

I?  3:  V.  Cambio  real,  was  when  Monies  were  paid  to  the 

Atton  Burnet.  Exchanger,  and  Bills  were  drawn,  without  naming 
thcfpeciesi  but  according  to  the  value  of  the  feveral 
Coyns,  which  two  Officers  afterwards  were  incorpo- 
rated, and  indeed  was  no  more  but  upon  payment  of 
Monies  here  in  England  to  be  repaid  the  juft  value  ip 
Money  in  another  Country,  according  to  the  price  a- 
greed  upon  between  the  Otiicer  and  Deliverer  to  al- 
ow or  pay  for  the  Exchange  of  the  Money,  and  the 
ols  of  time. 

V I.  Cambio  ftcce,  or  dry  Exchange,  is  when  a Mcr- 
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chant  hath  occ'afion  for  yoo /.  for  a certain  time,  and 
would  willingly  pay  Intereft  for  the  fame ; the  Banker 
feeing  defirousto  take  more  than  the  Statute  gives,  and 
.yet  would  avoid  the  feme,  offers  the  y ool.  by  Exchange 
for  Coles,  whcreunto  the  Merchant  agrees ; but  the  fbe  „furr 
Merchant  having  no  Correfpondence  there,  the  Banker  was  firft  in. 
defires  him  to  draw  his  Bill,  to  be  paid  at  double  or  traduced  by 
treble  ufance,  at  Calet,  by  Robbia  Hood,  or  Jebna-Noakes the  3ems  here 
( any  feigned  Perfon  ) at  the  price  of  Exchange  then  y^co^i’n 
currant  ; accordingly  the  Merchant  makes  the  Bill,  /0!.']o6 
and  then  the  Banker  pays  the  Monies ; which  Bill  the 
Banker  remits  to  fome  Friend  of  his  to  get  a Proteft 
from  Cales  for  non-acceptance,  with  the  Exchange  of 
the  Money  from  Coles  to  London,  all  which  with  Cofts, 
the  Merchant  is  to  repay  to  the  Banker  ; fometimes 
they  are  fo  confcientious  as  not  to  make  above  go  per 

Cent. 

VII.  Cambio  fiBitio,  when  a Merchant  hath  occafion 
for  Goods  to  Freight  out  his  Ship,  but  cannot  well 
fpare  Money;  the  Owner  of  the  Goods  tells  him  he 
muft  have  ready  Money ; the  Buyer  knowing  his  drift, 
it  is  agreed.  That  the  Seller  fhall  take  up  the  Monies 
by  exchange  for  Venice,  or  any  other  parts;  but  then 
the  Merchant  muft  pay  for  exchange,  and  re-exchange. 

So  likewife  where  the  Merchant  is  become  indebted 
to  the  Banker,  they  are  contented  to  ftay,  the  Mer- 
chant paying  exchange  or  re-exch3nge  ; the  which 
he  will  moft  certainly  compel  him  to  do. 

Thcfe  two  laft  ways  of  grinding  the  face  of  the  ge-  ^ jj 
nerous  Merchant  was  afterwards  prohibited,  but  not- 
withftanding  it  was  found  impoffible  to  moderate  the 
inequality  of  Exchanges,  and  to  haye  value  for  value: 

So  that  at  this  day  it  feems  to  be  a Cold  that  many  an 
honeft  Man  is  apt  to  catch. 

VIII.  The  juft  and  true  Exchange  for  Monies  that  is 
at  this  day  ufed  in  England,  ( by  Bills)  is  par  pm  pari, 
according  to  value  for  value  ; fo  as  the  E»vl:jh  Ex- 
change being  grounded  on  the  weight  and  finenefis  of 
our  own  Monies,  and  the  weight  and  finenefs  of  clyc 
Monies  of  each  other  Country,  according  to  their  fe- 
ver.;! Standards  proportionable  in  their  valuation, 
which  being  truly  and  juftly  trade,  afeertains  and  r-c- 
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duces  the  Price  of  Exchange  to  a fum  certain  for  the 
Exchange  of  Monies  to  any  Nation  or  Country  what- 
soever : As  for  inftance. 

If  one  receives  iool.  in  London  to  pay  ioo/.  in  Exeter- 
this  by  the  par. 

But  if  a Merchant  receives  tool,  in  London  to  pay 
100 /.  at  Paris,  there  the  Party  is  to  examine  and  cofh- 
pare  the  EnglHh  weight  with  the  weight  of  France , the 
finenefs  of  the  En?!ijh  Sterling  Standard  with  the  fine- 
nefs of  the  French  Standard ; if  that  at  Paris  and  that  at 
London  differ  not  in  proportion,  then  the  exchange  may 
run  at  one  price,  taking  the  Denomination  according 
to  the  Valuation  of  the- Monies  of  each  Country,-  but 
if  they  differ,  the  price  accordingly  rifes  or  falls:  And 
the  fame  is  eafily  known  by  knowing  and  examining 
the  real  finenefs  of  a French  j s.  Piece,  and  an  Engltjh 
5 s Piece,  and  the  difference  which  js  to  be  allowed 
for  the  want  of  finenefs  or  weight,  which  is  the  ex- 
change, and  fo  proportionably  for  any  l'umms  of  Mo- 
nies of  any  other  Countrey,  the  which  is  called  Par,  or 
giving  value  for  value. 

But  this  Ccurfe  of  Exchange  * is  of  latter  years  abu- 
fed,  and  now  Monies  are  made  a meer  Merchandize, 
and  does  over-rule  Commodities,  and  Monies  rife  and 
fall  in  price  according  to  the  plenty  and  Scarcity  of 
Money. 

rate  fet  on  the  P.?r  in  Exchange,  to  anfWer  j t(Hy  the  value  of  rheCcyns  of  Foreign 
f»rt\  by  reafon  of  the  diverfity  of  theta,  and  of  their  intriniick  values.  V/</*  Sir  g»- 
l>er)  Cottons  Polthutna,  fol.  306. 


* And  there- 
fore fome  are 
of  Opinion, 
dm  there  can 
be  no  certain 


IX.  As  Money  is  the  common  mcafure  of  things  be- 
tween Man  and  Man  within  the  Realm,  fo  is  Exchange 
between  Merchant  and  Merchant  within  and  without 
the  Realm  ; the  which  is  properly  made  by  Bills  when 
Money  is  delivered  limply  here  in  England,  and  Bills 
received  for  the  repayment  of  the  fame  in  fome  o- 
ther  Country,  either  within  the  Realm  or  without  the 
Realm,  at  a price  certain,  and  agreed  upon  between 
the  Merchant  and  the  Deliverer.  For  there  is  not  at 
this  Day  any  peculiar  or  proper  Money  to  be  found 
in  fpccit  whereupon  Out-land  Exchanges  can  be  groun- 
ded j therefore  all  Foreign  Ccyns  are. called  imaginary. 

At 
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At  London  all  Exchanges  are  made  upon  the  pound 
fterling  of  20/.  and  nd.  to  the  fhilling  ; for  Germany, 

Low  Countries,  and  other  places  of  Traffick;  and  for 
France  upon  the  French  Crown : For  Italy,  Spam,  and 
fome  other  places.,  upon  the  Ducat : For  Florence,  Fe- 
nice,  and  other  places  in  the  Streigbts,  commonly  by 
\he  Dollar  and  Florin. 

Note,  in  an  Adion  on  the  Cafe  upon  a Bill  of 
Exchange,  it  was  laid  in  Vematti  et  Dubujft’t  Cafe,  Cre- 7* 
Special  Bail  is  not  required  in  a Writ  of  Error  by  the  ^in'pach^ 
Stat.  of  3.  3ac.  1.  cap.  8 becaufean  Action  upon  the  , y,’.  ^b.r. 
Cafe  is  not  within  that  Stat.  but  only  Adions  of 
Debt  j tamers  tjuare,  for  had  this  been  aided  by  3 Jae.  1. 
there  needed  no  provifion  by  the  Stat.  of  Car  2. 

2 Keeb.  334. 

X.  Bills  drawn  to  be  paid,  are  either  at  fight,  or  a 
time  certain,  finglc,  double  or  treble  ufance,  and  are 
commonly  about  three,  for  fear  of  any  mifcarriage. 

The  taking  and  delivering  Money  at  fight  binds  the 
taker  up  to  give  his  Bill  to  pay  at  fight,  or  within  fome 
fhort  time  the  like  fum  after  fuch  a rate  the  Pound, 

Dollar,  Ducat  or  Crown,  as  is  agreed  between  them  in 
Foreign  Coyn,  either  according  to  the  valuation  of 
Monies,  or  current  Monies  for  Merchandize 

See  what  Adion  and  how  fball  be  brought  for  Guinea  for- 
Guincas,  foreign  Coyn,  in  Pope  and  S.  Lepers  Cafe,  1.  re‘&n  cv',s- 
Lutwich  484.  1.  Leon.  41.  Wi!fha!ge_  again!!  DaviJge  3 
Cro.  536.  Bagflsaw  agaillft  Playn.  2 Cro.  61 7. 

Gardner  againft  Norman,  Latch,  477.  84.  Wards  Cafe. 

XI.  The  fecond  time  of  payment  is  called  Ufance  it 
is  known  or  taken  to  be  the  compafs  of  one  Month, 
to  be  computed  from  the  date  of  the  Bill,  and  that  go- 
verned according  to  the  cuftom  of  the  place  where 
thofc  Exchanges  do  run. 

XII.  The  third  is  double  or  treble  Ufance,  two  or 
three  Months:  Sometimes  there  are  Exchanges  made 
upon  half  Ufance. 

The  times  of  payment  do  alter  the  price  of  Ex- 
changes according  to  time,  commonly  a:ter  J2, 
or  20  in  the  Hundred  by  die  year. 


AltJ die  lore  vg  h 
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( f MitUlchorcugb f 
I Amferdam. 


I, Antwerp 
Bruges 

- » ' n *7  -/ 


London  to 


■t 


Rotterdam 

aju 

Roan 

\Paris 


J" Rome 
Genoa 
I Venice 

Ufancefrom  i Naples 
■Amderdam  to  | Palermo 
Luca 
| Sevil 
{^Lisbon 

^ Flortnct 
I Ven ice 

tFrofn  London  ' Leghorn 
to  **•  Zant 

I Aleppo 
\^Luca 


are  generally  account- 
ed one  Months  time 
jfroni  the  date  of  the 
Bin. 


j are  generally  account- 
^ ed  two  Months  from 
• the  date.  &cl 

a * 


is  fometimes  account- 
f ed  treble  Ufance  from 
I the  date  of  the  Bill. 


Book  II. 


The  Bills  £ 
may  have  a 
larger,  fome- 
times a fhor- 
ter  time, 
there  is  no  di- 
red  certain- 
ty, but  only 
thatfmgleU- 
fance-is  a 
Month,  dou- 
ble Ulance 
two  Months: 
&c.  * 


XIII.  Excambium  vel  Cambium , or  as  the  Civilians 
term  it,  Vermutaxio ; Billa  Excambii  fignifies  no  more 
but  a cuftomary  Bill,  folemnized  by  numerous  con- 
tent of  Traders,  to  have  a refped  more  than  other 
Bills,  though  of  as  high  and  as  inti  infecal  a Value : 
And  thofe  that  give  fuch  Bills  ate  called  Exchangers  or 
Bankers. 

Reg.  Ou'g.foL  Though  the  Ad  was  no  more  but  to  keep  up  the  life 
sVitut.  r Commerce,  ( without  which  it  is  impomblc  for  any 
z‘.c*p.  z-  ^ Nation  to liourilh  ) yet  could  not  any  Perfon  draw 
fu.eh  Bills,  or  return  Money  beyond  Seas, , without  Li- 
cence firft  obtained  of  the  King.  But  at  thisdayany  Man 
may  do  it  without  being  obliged  to  obtain  fuch  leave. 

XIV.  Such  a Bill  being  drawn,  they  commonly  take 
one  or  two  more  of  the  fame  date  word  for  word,  on- 
ly this  Claufe  is  inferred  in  the  lecond.  My  fir/l  of  the 
fame  date , Perfons  and  fnmm  not  being  paid:  And  in  the 

third 
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third,  My  ftrjl  and  Jecond  of  the  fame  date,  and  contents  not 
beinfr  paid. 

The  right  meafure  of  judging  on  Bills  of  Exchange,  Confuctud* 
is  purely  by  the  laudable  Cijftoin  often  reiterated  over  1 ua,‘docun^; 
and  over,  by  which  means  the  fame  hath  obtained  the  ^*h  Br«w 
force  of  a Law,  and  not  the  bare  and  fingle  Opinion  ton’{n 
OiMbme  half-Hedg’d  Merchants:  For  Bills  of  Exchange  ubifuerit  more 
are  things  of  great  Moment  as  to  Commerce,  and  are  utentium  ap- 
neither  to  be  (trained  fo  high,  as  that  a Man  (hould  probata  ; Lm- 
not  call  his  eye  on  them,  but  the  fame  (hall  be  taken  g^jenlm  tem- 
to  be  an  acceptance : Nor  on  the  other  hand,  having  for,t  uSuj.  y 

duly  accepted  them,  the  fame  (hould  beralhly  and  un- 
advifedly  avoided,  by  the  (hallow  fancy  of  fuch  nim-  thoritaa,  lib.  i 
ble-pated  (hufflers ; but  they  are  foberly  judged  and  Cap*  3/ 
governed,  as  the  fame  hath  generally  been  approved 
of  and  adjudged  of  in  former  Ages. 

XV.  A Bill  being  remitted,  the  Party  is  to  go  imme- 
diately to  the  Perfon  to  whom  the  fame  is  directed,  and 
prefent  the  fame  in  order  to  his  acceptance  • if  it  be 
tend  red,  and  the  Party  fubferibes  Aceepted ; or  Accepetd 
by  me  A.  B.  or  being  in  the  Exchange  fays,  I accept  the 
Bill,  and  ■will  pay  it  according  to  the  Contents  •,  this  amounts 
without  all  Controverfie  to  an  Acceptance. 

But  if  the  lame  be  refufed,  the  Party  muftthen  pro- 
cure a Prosed,  and  remit  the  ft  me  to  the  Deliverer,  who  Wor“saiy  . 
is  to  refort  to  the  Drawer  for  Satisfaction  for  the  prin-  fa ' things  fbj 
ctpal  cofts  and  damage.  the  word  be- 

liver tr  it 

meant  he  tli.it  pjys  the  money  beyond  Sea.  By  the  word  Dr.-.rrer,  he  that  writes  or 
draws  the  Bill  of  Exchange ; the  Perfon  upon  whom,  is  called  the  jiccetor. 

‘‘The  queltion  whether  a general  Indebitat.  Af- 
fumpftt  will  lie  upon  a bare  acceptance  of  a BillofEx- 
change,  in  the  Argument  of  the  Cafe  of  Bella  fu  and 
Hefitr.  By  Juft  ice  John  Vowel,  a general  Indebitat.  A(- 
fttmpfu  does  not  lie  on  a Bill  of  Exchange ; but  ic 
oughtto  be  a fpccial  Declaration  upon  the  cuftorn  of 
Merchants,  as  In  the  Cafe  of  Brown  and  London.  1 Levins 
298.  1 Mod.  28^.  2 Keeble.  69?.  r Pent,  ijz.  In  which 
Cafe,  Judgment  was  arreltcd  after  Verdict  as  reported 
by  Levins  and  '/entris. 

In  the  Cafe  of  Bromwich  and  Lades , it  was  Did  by  the 
Chief  Juft  ice  Trcb] , that  Bills  of  Exchange  were  of 

fuch 
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fuch  general  Ufe  and  Benefit^  that  upon  an  InJcbitat.  Af- 
fiimpfit,  a Bill  of  Exchange  may  be  given  in  Evidence 
to  maintain  the  Adion ; and  by  Mr.  Juftice  Powel,  that 
upon  a general  Indebit  at.  Affumpfit,  for  Monies 

received  to  the  ufe  of  thePlainlift,  fuchBill  may  be  left 
to  the  Jury  to  Determine,  whether  this  was  for  value 
receiv’d  or  not.  In  this  Cafe  the  Declaration  \y%ron 
the  Cuftom  of  Merchants,  and  a general  hdebitat. 
Ajjumpfit  thereon.  See  the  Declaration  and  Excepti- 
ons to  it,  of  the  faid  Cafe  of  Bellafis  and  He  [ter,  in  i. 
Lurwicb , 1^89. 

By  the  Stat.  of  the9ti  and  loth  of  Will.  5.  cap. 
17.  It  is  enaded-that  after  the  24 tb  of  June  1698.  All 
Bills  of  Exchange  drawn  in,  or  dated  at,  and  from  any 
Place  of  this  Kingdom  of  the  Sum  of  f l.  or  upwards 
upon  any  Perfon  in  London,  or  any  other  Trading, 
City  Town  or  Place  ( in  which  Bills,  the  value  fhall 
be  exprelfed  to  be  received  ) drawn  payable  at  a cer- 
tain time,  after  the  Date  thereof,  may  after  acceptance 
in  Writing,  and  the  expiration  of  three  Days  after 
the  fame  mall  be  due,  be  protefted  by  a Notary  Pub- 
lick,  or  in  default  of  fuch  Notary  Publick,  by  any  o- 
ther  fubftantial  Perfon  of  the  Place  before  two  Wit- 
nefles  j refufal  or  neglect  being  firft  made  of  due  Pay- 
ment ; which  Proteft  fhall  be  made  under  a Copy  of 
the  Bill,  in  the  form  prefcribed  by  the  Ad,  and  mall 
be  notified  within  14  Days  after,  to  the  Party  from 
whom  the  Bills  were  received,  who  ( upon  produ- 
cing fuch  Proteft  ) is  to  Repay  the  faid  Bills  with 
Intereft  and  charges  from  the  Protefting  ; for  which 
Proteft  there  {hall  not  be  paid  above  6 d.  And  in  De- 
fault of  fuch  Proteft,  or  due  notice  thereof , the  Per/on 
lo  failing  fhall  be  liable  to  all  Cofts,  Damages  and 
Intereft  thereupon.  Provided  that  if  any  fuel;  Inland 
Bills  be  loft,  or  mifearry  within  the  time  limited  for 
Payment  of  the  fame,  the  Drawer  of  the  faid  Bills 
fhall  give  other  Bills  of  the  fame  Tenor,  Security  be- 
ing given  to  Indempnifie  him,  in  Cafe  the  laid 
Bids  lb  loft  or  mifearried  be  found  again. 

Delivery  or  Buying  of  Bills  of  Exchange,  is  not 
Maintainance  amongit  Merchants,  Pen/ev  and  Htckbtd. 
j CVa.  iff,  170. 

What 
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What -AAions  lie  upon  a Bill  of  Exchange,  and  how 
to  be  brought,  and  againft  whom.  See  Hardrefs  487. 
in  S caccario,  and  Brown  and  London’s  Cafe,  i Mod. 
z8f  1 Levins  298,  and  2 KeebU  69 and  the  Cafe 
of  Cramlingtm  againft  Evans  and  Festival,  1 Font. 

207. 

VXVt  If  there  be  feverals  Drawers  who  fubferibe,  all 
are  liable  in  cale  of  a Proteft. 

If  a Bill  is  drawn  upon  a Merchant  in.  London  paya- 
ble to  7-  $ at  douhle  Ufance,  J.  S.  is  not  bound  in 
ftridtneft  of  law  to  procure  an  acceptance,  but  only 
tender  the  Bill  when  the  Money  is  due:  But  Merchants  Nor « any 
who  generally  have  generous  Spirits,  will  not  furprize  ,tf,re.  aS 
a Man,  but  hf  ft  .procure  an  acceptance,  or  at  leaft  rrlpi'ero  14 
leave  the  Bill  for  the  Party  to  conlider  and  give  his  allowed  for 
anfwer,  and  then  give  advice  of  the  feme,  and  if  the  acceptance. 
Money  be  not  paid,  then  Proteft. 
t XVII.  A Proteft  is  no  more  but  to  fubjebt  the  Draw- 
er to  anfwer  in  cafe  <of  non-acceptance,  or  non-pay- 
ment.; nor  does  the  fame  difeharge  the  Party  Accep- 
tor, if  once  accepted ; for  the  Deliverer  hath  now 
two  Remedies,  one  againft  the  Drawer , and  the  other 
againft  the  Acceptor. 

To  entitle  the  Party  to  an  Aftion  at  Law  in  England 
againft  the  Acceptor,  it  matters  not  whether  there  be 
a Proteft  ; but  to  entitle  the  Party  to  a recovery  againft 
the  Drawer  beyond  the  Seas  orelfewhere,  there  muft 
be  a Proteft  before  a Publick  Notary. 

If  a Merchant  hath  accepted  a Bill,  and  be- 
fore the  fame  becomes  to  be  due,  he  proves  infolvent, 
or  at  leaft  his  Credit  is  publickly  blafted,  a Proteft 
ought  to  go  ' 

If  a Merchant  to  whom  the  Bill  is  payable,  be  Abi 
lent,  lick  or  like  to  die,  any  Friend  or  Servant  of  his, 
may  caufe  a Proteft  to  be  made!  9 

A.  draws  a Bill  upon  B.  to  the  ufeofC  and  upon 
non  payment,  C.  ProtclL  the  Bill,  he  cannot  Sue  A.  un-i 
left  he  gives  notice  that  the  Bill  is  Protelted,  for  A. 
may  have  Effedb  of  B.  in  his  Hands,  by  which  he  may 
fatisfie hunfelf,  *•.»..  •: 

:,.By  the  Stat.  9 & 10  tV.  x.Cap.  1 7.  It  is  cnaded  Bii; 
that  after  the  14'b , nFJune  169b.  Air  Bills  of 
G g Exchange 
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Exchange  drawn  nr,  or  EVated  kt  and  from  any  Place 
in  this  Kingdom , of  the  Sum  of  j /.  fterling  or 
upwards,  upon  any  Perfon  in  London,  or  any  other 
Trading  City,  Town,  or  Place  (in  which  Bills 
the  value  fhall  be  expreffed-  to  be  received  ) drawn 
payable  at  a certain  time  after  the  date  thereof,  imy 
after  acceptance  in  Writing  , and  the  expiration  < of 
three  Days  after  the  fame  fhall  be  due,  be  protefted 
by  a Notary  Publick,  or  in  default  offuch  Notary  Pub- 
lick,  by  any  other  fiibftantial  Perfon  of  the  Place 
before  two  Witncffes,  refufal  or  negleCt  being  firft 
made  of  due  Payment  ; which  Proteft  fhall  be  made 
under  a Copy  of  the  Bill  in  the  forr$  preferibed  by 
the  ACt,  and  fhall  be  notified  within  14  Days  after  to 
the  Party,  from  whom  the  Bills  were  received,  who 
( upon  producing  fuch  Proteft  ) is  to  repay  the  faid 
Bills  with  Intereft  and  Charges  from  the  Protefting  • 
for  which  Proteft  there  fhall  not  be  paid  above  6 J. 
And  in  default  of  fuch  Proteft,  or  due  notice  thereof, 
the  Perfon  fo  failing  fhall  be  liable  to  all  Cofts,  Da- 
mages andlntereft  thereupon  ; provided,  that  if  any 
fuch  Inland  Bills  be  loft  or  mifearried  within  the  time 
limited  for  payment  of  the  fame,  the  Drawer  of  the 
ftuue  Bills  fhall  give  other  Bills  of  the  fame  Tcnour, 
Security  being  given  to  Indempnifie  him  in  Cafe  the 
faid  Bills  fo  loft  or  mifearried,  be  found  again. 
ptr^afenem  XVIII.  A Bill  drawn  on  two  jointly  mult  have  a 
in  /<•£-•  Megan-  joint  acceptance,  otherwife  it  mult  be  protefted  j but 
tur  i 1 'l to  two  or  either  of  them,  e centra, 
ttuu  . tfi  Then  if  the  fame  be  accepted  by  one,  it  is  purfuar.t 

to  the  tcnour  of  the  Bill,  and  ought  not  to  be  protef- 
ted but  in  cafe  of  non-payment ; and  in  that  cafe  the 
Perfon  Acceptor  is  liable  to  an  Action,  but  if  it  be  on 
joint  Traders,  an  acceptance  by  one  will  conclude 
• and  bind  the  other. 

XIX.  A Pastor  of  the  Bambortugb,  lurky,  or  India 
Company  draws  a Bill  on  the  fame,  and  a Member 
accepts  trie  fa  me,  this  perhaps  may  make  him  liable, 
but  not  another  Member. 

So  it  is  if  ten  Merchants  fhall  employ  a Factor  at  the 
Canaries ; and  the  Factor  draws  a Bill  on  them  all,  and 

on<s 
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one  of  them  accepts  the  Bill,  and  then  refufes  pay- 
• ment  ; this  will  not  oblige  the  reft. 

But  if  there  be  three  joint-Traders  for  the  common  9-7  ■ 
flock  and  benefit  of  all  three,  and  their  Factor  draws 
a Bill  on  them,  the  acceptance  of  the  one  wi!!  oblige n'in‘c‘b,  24,  21 
the  refidue  of  the  Company. 

^ XX  A fmall  matter  amounts  to  an  acceptance,  fo  that 
there  be  right  underlhinding  beteewn  both  Parties:  As 
Leave  jour  Bill  with  me.  and  ) will  at;  ' tit  tt;  Or,  Call  for 
it  to  morrow  and  it  fhall  be  accepted',  that  does  oblige  as 
effe&ualiy  by  the  Cuflom  of  Merchants,  and  accord- 
ing to  Law,  as  if  the  Party  had  actually  fubferibed  or 
hgned  it,  ( which  is  ufally  done,  j 

But  if  a Man  fhall  fay.  Leave  your  Bill  with  me,  I will 
look  over  my  Accounts  and  fh  ks  between  the  Drawer  arid  /, 
and  call  to  Alorrov ’,  and  accordingly  the  Bill  fi  e! I be  accepted, 
this  fhall  amount  to  a conipleat  Acceptance  : For  this 
mention  of  his  Book  and  Accodnts  was  re  illy  intended, 
to  fee  if  there  were  efferis  in  his  hands  to  anfwer, 
without  which  perhaps  he  would  not  accept  of  the 
fame.  And  fo  it  was  Rul’d  by  die  Lord  Chief  juftice 
Hales  at  Grill- Ho  it 


A Bill  may  be  accepted  for  part,  for  that  the  Party 
upon  whom  the  fame  was  drawn,  had  no  mere  Lffebts 
in  his  hands ; which  being  ufually  done,  there  muft 
be  a Protclt,  if  not  for  the  whole  li:m,  yet  at  kail  for 
the  refidue:  However,  after  payment  of  fuch  part jr-jf  ciri 

there  niuft  be  a Protefl  for  the  remainder.  2.  t„  b,  i{; 

Before  the  time  of  payment  of  the  Bill , the 
Party  may  norwithftanding  accept  it,  and  pay  it  at 
the  time  of  payment;  or  another  may  accept  the  Bill  The  receivin'* 
for  the  Honour  of  the  Drawer,  and  if  he  pay  it  innfpsrcofthe 
default  of  the  Party,  yet  before  payment  he  is  Bound  Von’^s,upT!.,. 
to  make  a PrOtcft,  with  a Declaration  that  he  hath^Tj  v,  c;^ 
paid  the  lame  for  the  Honour  of  the  Drawer,  whereby^  the  Dill, 
to  receive  his  Money  again. 


XXII  Any  time  before  the  Money  becomes 


. Per  ie?  public  , 


the  Drawer  may  countermand  the  payment,  a l thou gh  ‘lj: 
the  Bill  hath  been  accepted:  * ' 

The  Countermand  is  ufally  made  before  a Notary ; ZTmtm •> •/' 
hut  if  it  comes  without,  fo  it  comes  under  the  Parties^r/,/^/  • 
hand it  i?  well  enough. 
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If  the  Bill  be  accepted,  and  the  Party  defires  to 
have  they  Money  before  it  be  due,  and  it  is  paid,  and 
then  there  comes  a countermand ; it  hath  been  con- 
ceived that  it  ought  not  to  be  allowed;  for  as  he 
• could  not  enlarge  the  time,  fo  he  could  not  fhorten  it, 
but  his  duty  is  to  follow  his  Order.  s 

XXI II.  Note,  The  Drawer  is  bound  to  the  Deliver- 
er, and  the  Acceptor  to  the  Party  to  whom  the  Bill  is 
made  payable  ; yet  both  arc  not  bound  to  one  Man, 
unlefs  the  Deliverer  be  a Servantto  the  Party  to  whom 
the  Money  is  made  payable  ; or  the  Party  to  whom 
the  Money  is  made  payable  be  Servant  to  the  Deliver- 
er: Yet  both  Taker  and  Acceptor  are  liable  till  the 
Bill  is  paid. 

Bill  payable  t*  Ajjumpjit,  and  declares  on  the  Cuftom  of  London, 
that  if  any  Merchant  or  other  Perfon  Merchandizing 
in  London,  make  a Note  in  Writing  under  his  Hand, 
and  by  this  promifeth  to  pay  any  Sum  of  Money  to  a 
Perfon  in  it  Named,  or  to  the  Bearer  ;and  if  the  Per- 
fon in  the  Note  named,  to  whom  by  the  Note  it  was 
promiled  to  be  paid,  Aftign  or  deliver  it  to  another 
Perfon  for  to  receive  the  Money  to  his  own  ufe,  and 
he  carries  this  to  the  Drawer  of  the  Note,  and  re- 
quefts  him  to  pay  the  Money  to  him,  then  the  Perfon 
that  made  the  Note,  was  chargeable  to  pay  this  to 
the  Bearer.  That  the  Defendant  ( being  a Goldfmirh) 
made  luch  a Note,  by  it  promifmg  to  pay  100I.  to 
W.  R.  or  the  Bearer;  and  that  W.  B.  delivered  the  Note 
to  the  Plaintiff  to  receive  the  Money  to  his  own  ufe,  in 
fatisf.uftion  of  100  /.  due  to  him  by  the  laid  IV  R.  and 
thatthe  Plaintiff  carriedit,  andfhewedittothe  Defen- 
dant, and  requeited  him  to  pay  the  ioo  /.  which  he  had 
not  done  ; by  which  by  the  Cuftom  he  became  charge- 
able, and  fo  promiled  to  pay.  After  Verdin  for  the 
Plaintiff,  it  was  moved  in  Arreft  of  J udgmer.t ; that  this 
Cuftom  to  pay  to  the  Bearer  was  too  general : For 
perhaps  the  Goldlinith  before  notice  by  the  Bearer 
ha^paid  it  to  IV.  R.  himfelf,  as  in  truth  he  had  ; and 
of  luch  Opinion  was  the  Court,  Horton  verf.  Cogs.  3 
Lovtns  29 9 where  fee  the  Pleadings. 

If  the  Plantiff  recover  agsirift  the  Drawer  of  a Bill, 
( tho"  he  has  no  execution  upon  it ) he  fhail  not  after- 
wards 


ftnwer  ;nj 
Imlorfcr. 
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wards  recove  r.againft  any  of  the  Endorfers.  See  the 
Cafe  at  large,  Claxton  and  Swift  3 Mo/!.  86. 

XXIV.  Therefore  when  you  bring  your  Action,  Styks,  iJafch. 
befureto  draw  your  Declaration  accordingly,  and  J*n'^ 
make  the  fame  part  of  the  Cuftom  as  you  let  it  forth ; • tx*  - 3;°- 
for  if  you  vary,  you  mud  expect  to  be  nonfuited  : 

A^d  the  Party  is  not  bound  to  allcdge  a particular 
place  of  demand 

If  a Bill  be  returned  protefted  for  want  of  pay- 
ment, the  Drawer  is  to  repay  the  money  and  damage, 
or  elfe  he  may  procure  a Security,  which  is  no  more 
but  another  Perfon  of  value  fubfcribcs  the  Bill,  in 
thefe  and  the  like  words,  1 here  underwritten  do  bind 
(elf  as  Principal , according  to  the  cuftom  of  Merchants , for 
the  fum  mentioned  in  the  Bill  of  Exchange  whereupon  this  Pro- 
Ujl  is  made , Dated,  &C. 

Now  the  Drawer,  by  virtue  of  this  fupplemental  A- 
greement,  hath  as  much  time  again  to  pay  Monies  as 
there  was  given  him  in  the  Bill  when  it  was  firft 
drawn  3 fo  that  if  the  Money  be  not  paid,  together 
with  the  Rechange  and  Charges  of  the  Party,  the  Par- 
ty may  recover  the  lame  on  the  Principal  or  Security. 

XXV.  Beyond  the  Seas  the  Proteft  * under  the  No-  * Tint  h far 

tary’s  hand  is  (uflicient  to  fhew  in  Court,  without  pro-  n°c 
ducing  the  very  Bill  it  felf.  But  if  a Bill  in  England  be  Jc,1" 

accepted,  and  a fpecial  Adtion  grounded  on  the  Cuf-  gj.  . 
tom  be  brought  againft  the  Acceptor,  at  the  Tryal  the 

Party  Plaintiff  muft  produce  the  Bill  accepted,  and 
not  the  Protell ; otherwile  he  will  fail  in  his  Aftion  at 
that  time. 

Therefore  it  is  fafethat  a Bill  once  accepted  be  kept, 
and  only  a Proteft  for  non-payment  be  remitted  • but 
a Bill  protefted  for  not  acceptance  muft  be  remitted. 

XXVI.  If  a Bill  is  left  with  a Merchant  to  accept, 
and  he  lofes  tjie  Bill,  ( or  at  leaft  it  is  fo  mifiaid,  chut  - 
it  cannot  be  found  ) the  party  (hall  requeft  the  Mer- 
chant to  give  him  a Note  for  the  payment  according 
to  the  time  limited  in  the  Bill  of  Exchange ; otherwile 
there,  muft  be  two  Protefts,  one  for  not  acceptance, 
the  other  for  non-payment : But  if  a Note  is  given  for 
payment,  and  there  happens  to  be  a failure,  yet  in 
that  cafe  there  muft  be  a Proteft.  for  non-payment. 

'■  : ■ ■ »'  ' 1 G g 3 ■ XXVII. 
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XXVII  A Bill  is  remitted  to  7.  S.  who  owes  Mo- 
nies to  ?.  D.  7.  5 delivers  the  Bill  to  J.  D.  and  on  the 
back-fide  fubferibes  his  Name;  if  7 . D.  receives  the 
Monies,  he  may  fillup  the  blank  as  if  the  Monies  had 
been  a&uaily  paid  to  J.  S.  This  is  praftifed  amongft 
Merchants,  and  by  them  repute^  firm  and  good.  Bu* 
pv.  certainly  the  Common  Law  looks  upon  this  filling  up  of 

cnpfmv  ' ' blanks  after  a man  hath  once  figned  or  fealed,  to  be  no 
Lord  lives  better  than  a harmlefs  forgery  ; but  if  there  be  either 
(■:  ■ c8.  Car.  a general  or  fpecial  Authority  to  the  purpofe,  it  may 
£;  * ..  then  alter  the  Law. 

Note,  No  Perfon,  be  it  Wife  or  Servant,  can  accept 
of  a Bill  of  Exchange  to  bind  the  Mafter  without  a 
lawful  Authority,  as  a Letter  of  Attorney,  and  the  like, 
which  muft  be  under  hand,  unlefs  that  it  has  been  for- 
St  l(J  Re_  merly  and  ufually  done  by  the  Wife  or  Servant  in  fuch 
b.  R.  cafe,  when  the  Mafter  hath  been  out  of  Town,  who 
)oi.  307.  hath  approved  of  the  fame  and  anfwercd  payment : It 
muft  be  uliiallydone;  but  one  Partner  may  for  another. 

A Servant  of  Sir  Robert  Clayton,  and  Mr.  Alderman 
Morris,  ( but  at  that  time  actually  gone  from  them  ) 
took  up  2.C0  Guineysof  Mr.  Mmck  a Goldfmith,  with- 
out any  Authority  of  his  Matters;  ( but  Monck  did  noc 
know  that  he  was  gone  ) the  Monies  not  being  paid, 
M '!’■  22  c-n.  Monck  brought  an  Action  againft  Sir  Robert' Clayton  and 
in  B.  R . Morris,  and  at  Guild  Hall  it  was  Ruld  per  Keeling  Chief 

Juftice,  That  they  ftiould  anfwer;  and  therewas  a Ver- 
di<5t  for  the  Plaintiff.  And  though  there  were  great 
endeavours  to  obtain  a new  Tryal,  yet  it  was  denied, 
the  Court  at  IVe/lminJlcr  being  fully  fatisfied  that  they 
pught  to  anfwer:  For  this  Servant  had  uf'ed  often  to 
receive  and  pay  Monies  for  them ; and  thereupon  they 
actually  paid  the  Monies. 


Mtwefc  verfut 
Clayton  M it. 
an  i Morris 


A 'if!  i hough 
the  fiime 
hciiis  an  aft 
of  wifdom  for 


Note.  That  which  will  oblige  the  Matter,  willbc  the 


authority  and  liberty  which  he  ufixal  v gives  the  Ser- 
vant ; therefore  fuch  a power  devolved,  ought  to  be 
Merchants1  and  fecurcd  by  the  prudenteft  way  that  may  be : Which  is 
others  (o  to  generally  done  by  Bonds  and  Obligations. 

tTKC,"  yet  it  • 

1 ft  m times  proves  the  deftruetion  of  man  v a Fa  nily.  The  Father  puts  nut  the  Son 
perhaps  with  no  lei’s  than  1 or  300  /.  and  t>  himtclt  become  hound  lor  his  Truth 
n 1 1 :it  Accounting,  Gfc.  The  Servant  immediately  trullel  with  liisCatli,  and 
. up.  he  too  \ oung  to  be  experienced  in  the  World, either  r.eglccb  keep:  i;u  a juft  Ac* 

If 
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If  a Bill  of  Exchange  by  contrary  Wind  or  other 
occafions  be  fo  long  on  the  way,  that  the  Ufance  or 
time  limited  by  the  Bill  be  expired,  and  being  tendred, 
both  acceptance  arid  refufal  are  denied  ; Protefts  for 
both  muft  be  made,  and  the  Drawer  mud;  anfwer  the 
value,  rechange  and  damage.  , 

%XXVIII.  A Bill  once  accepted,  cannot  be  revoked  ’ 'c ' 
by  the  Party  that  accepted  it,  though  immediately 
after  and  before  the  Bill  becomes  due,  he  hath  advice  ru^r~ 
the .Drawer is  broke. 

If  a Bill  is  not  accepted  to  be  paid  at  the  exact  time,  © leg.  qUid*m 
it  muft  be  protefted  ; but  ifaccepted  for  a longer  time,#-^*™  Col . 
the  Party  to  whom  the  Bill  is  made  payable,  muft  pro-  ?enuiu 
teft  the  lame  for  want  of  acceptance  according  to  the 
renourj  yet  he  may  take  the  acceptance  offered  not- 
withftanding.  Nor  can  the  Party  if  he  once  iubferibes 
the  Bill  for  a longer  time,  revoke  the  lame,  or  blot 
out  his  Name,  although  it  is  not  according  to  the  te- 
nour  of  the  Bill;  for  by  his  acceptance  he  hath  made 
himfelf  debtor,  and  owns  the  draught  made  by  his 
Friend  upon  him,  whofe  Right  another  Man  cannot 
give  away,  and  therefore  cannot  refule  or  difeharge 
the  acceptance. 

Note,  This  Cafe  will  admit  of  two  Protcfts,  perhaps 
three : 

1.  One  Proteft  muft  be  made  for  not  accepting  ac-  ‘n  Pro 

cording  to  the  time.  c-  ^ °” ■ 

2.  For  that  the  Money,  being  demanded  according "dt^yper. 


count,  or  keeping  that,  fuhjedhs  his  Mahers  Cadi  to  be  lpent  by  himfelfand  tbofe 
who  make  it  their  foie  Trade  to  betray  fuck  Youths : The  Mailer  linking  the  Con- 
fumption,  calls  his  Servant  to  account,  who  confeiousof  the  Atft.  tbrfakes  his 
Service,  dares  not  fee  his  Relations,  and  then  as  a general  confequence  falls  into 
Company,  the  which  nothing  but  Providence  can  preferve  from  taking  their  wick- 
edcourfes.  The  bather  is  called  to  anfwer,  whatever  the  Mailer  does  fas  the 
iervant  hath  fpem  or  imbevded  , none  being  able  to  contradict  him, 
he  muft  with  a heart  lull  of  grief  lubmit  to  pay,  behtles  the  lofsoftbe  Monies  ad- 
vanced upon  the  Servant’s  firll  putting  forth  : Which  fonietimes  proves  a great  af- 
fliction in  a Family.  On  the  other  fide,  if  Servants  were  not  to  he  intruded,  the 
Myltery  could  not  be  learnt,  nor  the  bulinefs  dilpatched  , nn<j  'therefore  faith 
mull  be  given : But  then  it  were  juftice  and  boneily  that  as  a Father  put-  perhaps 
the  Child  of  his  love  to  one  in  whom  lie  repofes  a faith  and  trull,  that  the  Ylrit  r 
fliould  be  then  as  a Parent,  lb  they  lliould  prevent  all  occafons  that  niu;lu  lob 
ject  them  to  temptations,  and  cot  he  over-hafty  in  milling  them  with  r'iis  Call: 
W hich  is  the  very  Bait  our  London  Gamellers  catch  fuch  Gudgeons  with.  v 
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r>.>r:c!.  :nl^  fo  tjie  tjme  ment}oned  jn  tfe  Bill,  was  not  paid. 

' . proijatiir.  ?•  If  the  Money  is  not  paid  according  to  that  time 
that  rhe  Acceptor  fubfcribed  oaaccepted. 

A BilJ  was  drawn  payable  the  firft  of  January,  the 
perlon  upon  whom  the  Bill  was  drawn  accepts  the  Bill 
to  be  paid  the  firft  of  March,  the  Servant  brings  bade 
the  Bill : The  Mafter  perceiving  this  enlarged  accep- 
ts nee,  ftrikes  our  the  firft  of  March , and  puts  in  the 
firft  of  7 nuarj,  and  then  lends  the  Bill  to  be  paid,  the 
P'r  T..  C.  J.  A'  ct  Her  then  refufes;  Whereupon  the  Perlon  to  whom 
Prr/;b:non,  yz-fhe  Monies  were  to  be  paid,  ftrikes  out  the  firft  ofjattu- 
'$1  'Prp  n,  anc^  Puts  ’n  the  firft  of  March  again:  In  an  Action 
Wr.i.iH  brought  on  this  Bill,  the  queftion  was,  Whether  thefe 
£.  alterations  did  not  deftroy  the  Bill?  and  Rul’d  it  did  not. 

i A.  draws  a Bill  on  B.  and  B.  is  in  the  Country  ; C.  a 

Friend  of  his  hearing  of  the  Bill  accepts  it : The  Parry 
to  whom  the  Money  is  to  be  paid,  muftmake  a protelt 
for  non-acceptance  by  B.  and  then  he  may  take  the  ac- 
ceptance  of  C.  and  it  Inall  bind  C.  to  anfwer  the  Money. 
■■'Tt/  If a Kill  is  drawn  on  B.  and  B.  happens  to  be  in  the 
‘jo!.t,\ c! C1'  Country,  and  a Friend  of  his  defires  the  Party  not  to 
proteft,  and  he  will  pay  the  fame,  it  is  good,  andlhall 
P,7cft.6,4w«KindfuchParty.  _ 

B.  K-  Styles,  If  there  be  two  joint  Merchants  or  Partners,  and  one 
to!.  370.  of  them  accepts  a Bill  of  Exchange,  the  fame  ftiali 
bind  the  other ; and  an  A&ion  of  the  Cafe  on  the  Cuf- 
T j tom  may  be  maintained  againft  him 

XXX  Merchants  generally  allow  three  days  after 
a Bill  becomes  due  for  thy  payment ; and  for  non-pay- 
ment within  three  days  proteft  is  made,  but  is  not  lent 
away  till  the  next  Poll  after  the  time  of  payment  is  ex- 
pired. , • 

Holland.  If  Saturday  is  the  third  day,  no  proteft  is  made  tijl 
< ' Ainnd ay. 

t here  are  two  XXXI.  The  ufe  of  the  Proteft  is  this.  That  it  fig- 
1 ^For  iion  nlfies  to  the  Drawer  that  the  Party  upon  whom  he 
cepuir.ee  drew  his  Bill  was  unwilling,  notto  be  found,  or  infol- 
which  isca]-  vent,  and  to  let  him  have  a timely  notice  of  the  lame, 
led  i nrimation  and  to  enable  the  Party  to  recover  againft  the  Drawer 
2.  For  non-  for  if  one  draws  a Bill  from  France  upon  a Perlon  in 
uivmcr.t.  England , who  accepts  and  tails,  or  becomes  infolvcnc 

at  the  time  of  payment,  if  there  be  not  a Proteft  and 
• ■ 9 timely 


Pinc’itrd  verf. 
F"»'k.  Styles, 
Jo!.  416. 


London. 


Holland. 


2.  For  non- 
aivtncr.t. 


Die 
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* timely  notice  fent  to  the  Drawer  there,  it  will  be  * Wh‘ih  ** 
difficult  to  recover  the  Money.  looked  upon 

In  Holland  they  are  not  altogether  fo  ft  rid,  yet  there  ‘^rd  day 
muft  be  a ieafonable  time  of  notice ; die  reafon  is,  for  y‘ 
perhaps  if  he  had  realofiable  and  timely  notice,  the 
J^rawer  then  might  have  had  effeds,  or  other  means 
ot  his  upon  whom  he  drew,  to  reimburse  himfelf  the 
Bill,  which  fince  for  want  of  timely  notice  he  hath 
remitted  or  loft.  And  the  general  Rule  is.  That  though 
the  Drawer  is  bound  to  the  Deliverer  till  the  Bill  is  fa-  # 

fished,  yet  it  is  with  this  Provifb,  that  Proteft  be  made  There  is  no 
in  due  time,  and  a lawful  and  an 
iifedfbrthe  obtaining  payment 
it  were  unreafonable  the  Drawer 
his  negled.  - 


ingenious  diligence  Hanser»  be  tha 
of  the  Monies : for  p^rt5>  "evcr 

ilouldfuffothrough^SS," 

' diately  if  the 


money  he  no:  paid  when  it  is  due,  i.  e.  the  third  day,  but  there  may  ( efpetially 
beyond  Seas  ) be  great  hazard  for  want  of protefting. 

XXXII.  Where  a Merchant  hathaccepted,  and  beT 
fore  the  fame  became  due,  he  becomes  infolvent,  or 
at  leaft  his  Credit  publickly  blafted,  a Proteft  ought 
to  go ; but  then  there  is  ufually  a demand  made,  which  /» /<g.  pro  Mi. 
once  coming,  the  Drawer,  is  compellable  to  give  bet-  in  c da 
ter  Security,-  and  if  a fecond  Bill  comes,  if  no  Proteft,  a.utl,sJ'^Um 
then  Drawer  and  Security  lie  at  ftake.'  ** 

If  a Bill  of  Exchange  be  paid  before  it  is  due,  unto 
pne  that  fereaketh  afterwards,  he  fhall  be  compelled  to 
pay  it  again  unto  the  Deliverer  of  the  Money,  within 
,What  time  is  is  payable. 

XXXIII.  If  a Merchant  draws  a Bill,  and  there  is  a Brtmettusctf 
Proteft  for  non-payment ; if  another  Perlon  hearing  > 
pf  the  fame,  declare,  that  he  for  the  honour  of  the 
Drawer  will  pay  the  contents,and  thereupon  fubferibes, 
he  is  obliged  thereby ; and  in  this  cafe  it  has  been  prac- 
tifed,  that  that  Party  that  received  the  Money  hath 
put  his  Name  on  the  back-lide  of  the  Bill  in  blank  ; 
put  the  Receipt  is  fometimes-.  taken  on  the' Proteft, 
which  together  "with  the  whole  proceeding'is  turned 
into  an  A<ft,  and  the  lame  being  drawn  by  the  Nota- 
h>  is  remitted  to  the  Drawer  by  him  who  gave  hov 
hour  to  the  Bill. 

; •'  XXXIV. 

r.  > i j : 
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Fourteen  days 
allowed  from 
the  death  be- 
fore Adniini- 
flranon  can 
be  committed, 
unlefi  there 
tea  Will. 


But  an  Inti- 
mation ought 
tago,  and  that 
the  Acceptor 
is  willing  to 
pay  according 
to  Order, 
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XXXIV.  If  a Bill  be  accepted,  and  the  Party  dies, 
yet  there  muft  be  a demand  made  of  his  Executors  or 
Adminiftrarors  ; and  in  default  or  delay  of  payment,  a 
Proteft  mull  be  made : And  although  it  may  fall  out, 
that  the  Monies  may  become  due  before  there  can  be 
Adminiftrators,  or  the  Probate  of  the  Will  be  granted • 
yet  that  is  delay  fufiicient  for  a Proteft  in  cafe  of  no/f- 
payment. 

But  on  the  other  hand,  if  the  Party  be  dead  to  whom 
the  Monies  arc  made  payable,  and  the  Monies  are  rea- 
dy to  be  paid,  and  there  is  no  Perfon  that  can  legally 
give  a Difcharge,  yet  a Proteft  ought  not  to  go  for 
not  payment;  The  rcafon  is,  bccauic  there  is  no  Per- 
fon that  hath  any  Authority  either  :n  Deed  or  in  Law 
to  make  it,  and  a Notary  ought  not  to  make  it ; if  he 
does,  and  the  Party  ha  b received  any  prejudice  there- 
by, an  AdiOn  of  .neCalc  perhaps  may  lie  againft  him 
for  his  pains : Nor  does  it  avail,  that  if  Security  be  of- 
fered to  lave  .him  harmlefs  at;- a ft  the  Executors  or 
Adminiftrators,  for  that  is  an  Act  left  to  his  own  Dif- 
crerion  ; for  perhaps  the  Security  may  not  be  lik’d  : 
But  whether  good  or  bad,  makes  nothing  as  to  oblige 
him  in  Law. 

But  if  a Man  is  hound  in  a Bond  to  pay  a fum  of 
Money  to  7 «$•  his  Executors,  Adminiftrarors,  &c. 
•and  the  Obligee  dies  inteftate  the  day  before  the  fum 
becomes  due,  yet  the  Bond  is  not  forfeited  if  not  paid 
at  the  day.  becaufe  there  was  nobody  to  whom  the 
Obligor  could  pay  to  five  his  Obligation:  But  as  Lit- 
tleton fays,  //  it  1st  to  pay  to  J.  j,  generally,  yen  mu (l  hunt 
him  out  all  oner  he  Kingdom,  ij'  )otill  (ave  the  penalty . 

XXXV.  A Man  not  found,  or  being  found,  not 
met  withal  either  at  home  or  the  Exchange,  is"  caufe 
fufheient  for  a Proteft ; but  in  that  there  muft  be  dili- 
gence ufed  in  the  finding  him 

A Bill  returned  protefted  for  non-payment  being 
once  fatisfied  by  the  Drawer  to  the  Deliverer,  the 
Drawer  is  difeharged,  and  fio  is  the  Acceptor  to  him 
to  whom  the  Monies  were  to  be  paid  : But  the  Accep- 
tor, by  virtue  of  his  acceptance,  makes  him  Debtor 
according  to  the  Cu/Iom  of  Merchants  to  the  Drawer. 

XXXVI.  Monies  may  be  had  on  Exchange  by  way 
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of  Letters  of  Credit,  the  which  are  in  two  refpedls  j 
the  firft  general  ; the  other  fpecial. 

The  general  Letter  is  open,  directed.  To  all  Mer- 
chant s and  others  that  fhall  farnifh  my  Servant  or  Falter,  or  to- 
ny other  with  fuels  and  fuch Monies',  forrcpayment  ofwhich 
h^binds  himfelf  to  anfwer  and  pay  all  iiich  Bills  of  Ex- 
change as  fhall  be  drawn  on  him  upon  the  receipt  of 
the  value,  by  his  Servant,  Fadtor,  or  other  Perfon  : 
If  there  be  really  Monies  advanced  on  this  Letter  of 
Credit,  and  paid  to  the  Fadtor,  Servant  or  other,  and 
Bills  of  Exchange  are  fent  to  the  Party  that  fent  fuch 
l etter  of  Credit,  and  if  he  refufes  to  accept,  yet  ac- 
cording to  the  cuftom  of  Merchants  he  is  bound  to 
pay : The  reafon,  is,  for  that  there  was  norefpedl  had  to 
the  ability  of  the  taker  up,  but  to  him  that  gave  his 
Letters  of  Credit : And  therefore  in  fuch  cafe  if  an 
Adtion  at  Law  be  brought,  the  particular  cuftom  as 
to  that  point  muft  be  carefully  fet  forth. 

The  fpecial  Letters  of  Credit,  where  one  writes  a 
Letter  to  furnilh  another  Mans  Fadtor  or  Agent  j there 
is  in  this  the  fame  remedy  as  above. 

As  Bills  of  Exchange  leldom  come  without  Letters 
of  Advice,  fo  ought  they  to  be  purfued : If  a Bill  fhall 
exprefs,  And  put  it  to  the  Account  of  A ; and  the  Letter 
of  Advice  fays  R ; this  muft  be  protefted  againft,  for 
it  cannot  fafely  be  paid,  at  Ieaft  running  the  rifque  of 
an  equitable  Suit. 

XXXVII.  If  one  pays  Money  on  a Bill  before  it  be 
due,  and  the  Party  breaks,  it  has  been  conceived  that 
the  Party  ought  to  anfwer  the  Drawer : The  reafon 
hath  been,  becaufe  the  Drawer  might  have  counter- 
manded the  lame,  or  ordered  the  Bill  to  be  made  pay- 
ab'c  to  another. 

In  Italy  if  Money  is  paid  to  a Banker’s  Servant,  and 
if  the  Mafter  fubfefribe,  Ragaie  com  dice , this  binds  the 
M after  as  effectually  as  if  he  had  fubferibed  it  with  his 
own  hands. 

XXXVIII.  A Bill  drawn  by  a Merchant  in  London 
payable  by  another  Perfon  beyond  Seas,  fuch  Bills  in 
moft  Countries  are  aflignabie  over  from  Merchant  to 
Merchant,  and  the  Iaft  Perfon  may  fue  and  recover 
the  fame  upon  an  acceptance:  But  in  England  only  the 
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firft  Perfon  mentioned  in  the  Bill,  and  to  whom  the 
Money  is  made  payable  may  recover.  ’Tis  true,  fuch 
Perfon  to  whom  the  Money  is  made  payable  may  for 
valuable  confideration  deliver  this  Bill  to  another  Per? 
fon,  and  he  may  endorfe  an  Order  on  the  back-tide  • 
* and  if  the  Party  afterwards  refutes  payment  of  tire 
fame,  it  may  be  fued  in  t he  Parties  Name  to  whom 
the  lame  was  transferred,  laying  the  fame  by  way  of 
Cuftom. 

XXXIX.  In  an  A&ion  on  the  Cafe  grounded  upon 
the  Cuftom  of  Merchants,  that  whenever  any  fuch  or 
other  Perfon  negotiating  for  them,  with  any  other  Mer- 
chant in  England  have  Bills  dire&ed  to  them,  that  if 
He  to  whom  fuch  Bills  are  directed  refufe  to  accept  on 
fight,  or  to  pay  fuch  Bills,  then  he  that  drew  it  ought, 
bodibeing  by  the  Cuftom  to  be  Merchants,  the  Bearer 
as  well  as  the  Drawer.  And  the  Plaintiff not  having  fhew- 
ed  that  the  Bearer  was  fuch  a Merchant  or  Perfon  ne- 
gotiating, it  was  moved  to  ftay  Judgment  for  that 
Caufe  but  Judgment  was  given  for  the  Plaintiff,  for 
by  the  Court  fuch  Merchant,  is  referred  only  to  him, 
to  whom  the  Bill  is  diresfted,  and  to  the  Procurers 
of  fuch  aBill,  and  not  to  the  Drawers,  or  they 
to  whole  ufe  the  Money  is  to  be  paid,  Edgar  <verf. 
Chute,  t Keeble,  5:92,  636. 

See  where  an  Averment  is  neceffary  of  the  De- 
fendant’s being  a Merchant  on  fuch  A&ion  upon  the 
Cuftom  of  Merchants,  z Cro.  306.  Cafe  verj.  Taj- 
lor.  and  1 Cro.  301.  Keginal  verf  Rtgalt, 
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CHAP.  XI. 

ftf  ponies  anuaticeti  Bp  toat>  of  Uattomerp,  0; 
jfcenuss  tftauticum* 


I.  How  Commerce  is  made  etjui-  X.  Of  Monies fent  on  Ship  board, 
valent  to  natural  Community,  and  the  Ve/Jel  is  wrecked,  where 

II.  linnet  her  Money  be  fit  only  to  the  Lender  [hall  bear  [hare  of 

maintain  the  Trade  and  Cre-  the  loft,  and  where  not 

dit  of  Vice.  XI.  Of  Monies  taken  up  by  the 

III.  Whether  Abraham  chofe  to  Mafier, where  the  fame  [hall  ab- 
ac quire  a Property  by  Money.  lige  the  Owners, and  where  not. 

IV.  Of  the  natural  and  infirurncn-  XII.  'The  derivation  and  injlitu- 

tal  meafure  of  the  value  of  tion  of  this  fort  of  Loan,  and 

things;  for  what  caufes. 

V.  How  Money  is  equal  to  alt  XIII.  Of  the  fever  al  ways  of  ear- 
things. ing  up  of  Monies  by  way  of 

VI.  Money  is  for  buying,  and  hin - Bottomery,  real  and  feigned, 

ders  not  but  helps  Permutation.  XIV.  Monies  fo  advanced,  whe- 

VII.  Money  the  inflntment  of  ther  gain  ought  to  be  bounded, 

Charity  and  Sacrifices  as  well  or  otherwife  left  to  the  will  of 

as  our  NeceJJlties.  the  Lender. 

VIII.  Of  the  difference  between  XV.  Of  Ulura  Marina,  hew 
Monies  advanced  to  be  ufed  in  reafonable  the  fame  /lands  at 
Commerce  at  Land,  and  that  this  day. . 

which  is  advanced  at  Sea.  XVI-  Of  Monies  advanced  to  a 

IX.  Of  Monies  advanced  byway  confider able  profit  called  Ufil- 

of  Bottomery  when  the  Con-  fruit,  being  both  boticft  and 
trail  hath  its  inception.  | honourable. 

I.  A yT  Oney  is  one  of  chofe  things  which  they  who 
IV  I want,  want  all  other  things  but  words  to  re- 
proach their  bad  Fortune.  But  fometimes  it  is  policy  e- 
ven  of  Rags  and  Poverty  it  Iclf  to  undervalue  that  which 
it  cannot  have,  and  to  convert  that  which  it  hath 
( though  never  fo  mean)  into  an  efteem  : and  then  to 
•lodge' as  much  pride  in  a Tub,  as  Alexander  could  in  a 
Palace,  though  it  could  not  tempt  him  to  a change 
of  condition. 

Nil  babet  infxlix  9 ntpcrlas  Jurists  in  fe. 
fjudm  quod  ridicule*  homines  faat 
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No  wonder  therefore,  feeing  Rich  Men  will  be  ob- 
ftinate  to  hold  their  advantages,  thatdeformed  Pover- 
ty ( which  mixes  with  them  in  the  lame  frame  as  a 
ihadow  to  fet  off  their  colours  the  better  ) would  have 
the  Rich  to  defeend  to  them  • and  that  inftead  of  let- 
ting out  Monies  by  way  of  Bottomery,  Ufwry,  and  the 
like,  they  would  not  have  any  fuch  thing  as  Money 
at  all,  but  would  have  all  things  reduced  into  a Hate, 
* Lib.  i cdp.i.  as  is  before  mentioned  *. 

§.1.2,3.  It  cannot  be  denied,  but  that  we  all  live  by  the  na- 

tural or  intrinfick  value  of  things ; but  the  way  to 
come  by  them  is  by  an  Inftrumentof  civil  value,  which 
is  Money  5 inftead  of  Community  therefore  we  now 
have  Commerce:  Which  Commtrcium  is  nothing  elfe 
but  Communio  mercium  ; but  Communion  muft  needs  be 
by  the  means  of  another  thing  that  may  bear  equal 
proportion  on  both  fides,  which  is  Money  only.  But 
now  let  us  hear,  and  ifpoffible,  fatisfie  the  Complaints 
that  are  made  againft  it  fo  impatiently. 

Where  there  is  great  Luxury,  there  muft  be  likewife 
great  Induftry  to  maintain  it  ; and  therefore  the  In- 
duftry of  this  Civil  State  muft  be  greater  than  that 
Afcham  deNat.  which  is  in  the  fimple  State  ot  Nature  : But  what  is 
Monet,  cap.  6.  there  here  to  blame,  feeing  Induftry,  no  more  than 

Plenty,  is  in  it  felf  a Sin  ? 

II.  It  is  the  Anfwer  of  Envy  or  Ignorance,_  Prma 
peregrinos  obfccena  pecunia  mores— intulit — Money  is  that 
( lay  they  ) which  maintains  the  Trade  and  Credit  of 
Vice,  if  that  were  taken  away,  we  Ihould  look  after 
nothing  but  necelfaries  which  are  vertuous ; it  makes 
too  nice  inequalities  and  diftances,  and  is  not  fignifi- 
cant  enough  in  the  bell  things : For  all  the  Money  in 
the  World  is  not  really  worth  on  penny  Loaf,  which 
is  convertible  into  our  Naturesandbubltances  j it  (or\e> 
only  to  allure  Fortune,  but  not  Virtue  ; it  is  accepted 
as  the  meafure  of  all  things  Natural,  Moral,  and  Di- 
\ Arifl.  Po!it’V jnc . por  Honour  is  nothing  but  ancient  Riches;, 
and  in  Morals,  Vwus  poft  nummos ; this  in  Religion 
breeds  that  root  of  all  Evil,  Covetoulnefs : For  in;! 
limple  ftate  of  Nature  ncceflary  things  muft  needs  be 
fpent  within  a Chort  time,  and  the  return  ol  the  Sun 
brings  a new  Supply  and  a Treafure  greater  than  ti  e 
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of  which  One*  makes  this  Obfervation,  That  it  was  pot  * cmfanella 
in  Blood , fails  borne  in  a Sea  of  Blood  and  never  refs  -till  it  Mo>inrcb,H>fp • 
be  laid  out  in  Blood . This  was  that  which  was  made  the 
price  of  Salvation,  even  of  the  Blood  of  our  Blejfed  Sa- 
viour, thirty  Pieces  for  that  which  was  worth  Thirty 
thoufand  Worlds ; but  in  the  Religion  of  the  firft  Times, 

Hullo  violatus  ’Jupiter  auro,  as  Juvenal  hath  it.  * 

And  if  this  had  not  been  brought  into  the  World, 
we  fhould  not  have  lo  much  to  difeount  for  at  the  day 
of  Judgment.  Why  therefore  fhould  that  which  is  con- 
demned to  the  obfeurity  of  the  Earth,  and  lodged  lb 
near  Hell,  now  be  made  the  price  of  all  that  which  is 
above  the  Earth,  even  d Solo  itfejucad  Caelum?  Or  why 
fhould  we  be  excluded  from  the  Gifts  of  Nature,  un- 
lefs  we  have  thofe  of  Fortune  ? Is  it  not  then  more 
realonable  that  rich  men  lol'e  this  Inftrument  of  Lux- 
ury, than  the  Poor  Ihould  lofe  the  neceffary  means  of 
their  fubfiftence  ? This  is  the  Plea  which  is  made  in 
forma  Pauperis,  & de  ipfa  Pau  vert  ate. 

Moft  certain  it  is,  that  neither  the  ftupid  fimpiicity 
of  the  Woods,  nonjfoverty  it  felf  arc  any  part  of  Vir- 
tue ; and  therefore  are  not  reckoned  Blellings.  as  Ri- 
ches were  to  S,:  rmn,  ( he  who  built  God's  firft  Tem- 
ple, and  put  1;  keligion  in  luftre  ) and  as  they  like- 
wife  were  to  ma,  troiti  whom  Money  was  called 
Hummus',  Fit  ewife  built  the  firft  Temple  at  Rome, 
and  kindled  firft  me  Veftal  fire,  & ferocem  populum  dee- 
rum  metu  mitigavii. 

III.  We  know  how  God  converfed  with  Jbraham, 
who  was  the  firft  that  had  Money,  and  made  ufe  of  ic 
to  buy  a Property  : iris  true,  they  with  whom  he  in- 
habited called  him  a Prince ; but  that  was  no  Argu- 
ment to  him  to  difown  their  Properties,  but  for  the 
contrary,  left  they  fhould  think  drat  Dominion  or  a 
Right  to  things  was  founded  in  Grace 

IV.  But  to  come  more  e ofe  to  the  Queftion.  and  to 
examine  the  reafon  and  neceffity  of  this  meafure;  Mo- 
ney is  like  a Law  or  Government,  which  are  all  con- 
ftituted  by  the  lame  extreme  neceffity  ^ therefore  the 
counterfeiting  or  attempting  to  deftroy  any  of  thefie 
by  private  means,  is  every  where  Trealon  Now  this 
meafure  is  two-fold,  either  Natural  or  Civil,  or  rather 
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Money  is  like 
the  middle 
term  of  a Syl- 
logiftn,  of 
which  it  i* 
f.iid,  Sivxcon- 
veniunt  in  ter- 
tit  convemunt 
inter  fe. 


• P eland,  and 
generally  in 
mod  of  thofe 
Northen 
Countries. 
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Natural,  and  the  Inftrument  which  exprefles,  the  na- 
tural by  equal  Permutation  : The  natural  meafure  is 
proportioned  either  by  Want,  or  Plenty.  In  Want  we 
confider  whether  the  thing  be  ufeful  or  neceflary ; 
things  which  are  neceflary  are heft,  but  of  lead  price* 
as  a Loaf  of  Bread  is  rrlore  neceflary,  but  infinitely 
cheaper  than  a Diamond.  One  Man  hath  Clothes,  arf6- 
ther  Leather ; thofe  two  polfibly  have  no  need  one  of 
another,  and  therefore  there  will  be  no  Permutation 
betwixt  them  * but  if  one  had  need  of  another,  then 
he  who  were  moftprefl,  would  come  to  the  price  of  the 
other  : And  therefore  Want  or  Plenty  is  the  meafure  of 
eftimating  things,  and  is  the  Bond  of  Society,  where- 
by one-man  fhews  he  is  or  may  be  ufeful  to  another  ; 
& Nature  hath  fo  order’d  it,  that  no  Man  is  lb  Rich  who 
hath  not  fome  need  of  the  Poor ; and  no  Man  is  fo  mean 
and  abjedf  but  he  may  be  fome  ways  ufeful  to  the  Rich. 

' V.The  Civil  meafure,  or  rather  Inftrument,  where- 
by the  Natural  exprefles  it  felf,  is  Monty,  which  hath 
but  a feigned  value,  and  therefore  it  is  fometimes  high- 
er and  lower  in  efteem  as  men.pleafej  which  could 
not  be^  if  its  value  were  natural  which  is  unalterable. 
If  I have  Cloth  at  fuch  a price,  and  you  have  -Wines  at 
the  fame  price,  then  we  regarding  the  fame  price, 
may  make  an  equal  Permutation : Or  if  I give  to  you 
fo  many  pieces  of  Gold  for  your  Cloth  at  the  lame 
price,  the  faleis  equal  again*  whether  it  be  an  incon- , 
venience  that  in  fome  Countries  # it  is  fometimes  at 
a higher  value  than  at  another,  is  not  - a Confideration 
of  this  Difcourfe  * for  the  price  of  things  themfelves 
change  more  than  any  Money  doth  daily. 

VI.  Money  is  an  invention  only  for  the  more  expe- 
dite permutation  of.  things;  but  it  doth  not  follow 
that  men  may  not  make  any  permutations  but  by  Mo- 
ney, even  as  well  now  as  if  we  were  in  our  natural 
Hate  ; if  they  who  dig  novy  in  wafte  Hills  have  their 
Harveft  of  Beans  well  gathered  in,  but  had  need  -of 
Wine  for  the  Stomacks  lake,  or  of  Drugs  for  Healths 
lake  ; if  the  Vintner,  or  Apothecary  have- no  need  of 
Beans,  what  ufe  will  they  make  of  the  nacural  value 
of  their  Beans  without  Money  ? > Or  if  need  be,  what 
would  they  do  till  their  Beans  are  gathered  J,Mohe>: 

therefor* 
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therefore  hinders  not  Permutation  and  Commerce 
of  natural  things,  but  affift  them ; nay  it  is  therefore 
an  Inftrument  of  Inftruments ; for  he  who  hath  Mo-  . 
ncy  may  buy  things  which  he  need  not  ufc,  but  fell,  “ - * 

thereby  to  get  other  things  afterwards  for  his  ufe. 

There  is  no  Nation  or  People  fo  barbarous,  but  have 
Money  or  a publick  Inftrument  of  Permutation  ci- 
ther in  Metals  or  in  Fifh  bones,  &c.  for  it  imports 
not  much  of  what  matter  it  is,  provided  it  be  dura- 
ble, not  counterfcitable,  and  difficult  to  come  by. 

VII.  Take  away  this  fungible  Inftrument  from  the 
fervice  of  our  neceftities,  and  how  fhall  we  exercife 
our  Charity,  which  is  a branch  of  Religion  and  Juf- 
dee,  as  well  as  of  Humanity  ? He  who  goes  to 
Church  paffeth  as  it  were  through  two  Temples,  the 
Poor  at  the  Porch,  and  the  Temple  it  felf : And  the 
giving  at  the  Porch  is  called  Sacrifice,  Offering,  and 
Gift,  as  well  as  that  at  the  Altar.  God  would  be 
Sacrificed  to  only  in  one  Town  of  the  World,  Jeru- 
salem : But  could  that  have  been,  if  Money  and  Money-  Vide  Chap,  of 
changers  had  not  been  allowed?  How  could  they  ^xc^,nSe> 
who  came  from  fuch  remote  places  have  by  any  o-  r* 

ther  means  brought  their  Oxen,  Calves,  Goats  and 
Doves  to  the  Altar?  If  there  were  nothing  further 
to  fhew,  but  that  one  piece  which  our  Saviour  him- 
felf  Coyncd  miraculoufiy  in  the  mouth  of  a Filh, 
it  were  Argument  fufficient  that  the  ule  of  Money 
may  be  both  good,  juft,  and  neceflarv.  * 

VIII.  Things  being  thus  Hated,  and  that  Money  is 

both  good,  juft,  and  neceifary,  it  will  be  deman-, 
ded  loudly,  That  admitting  a reafonable  advantage 
may  be  made  by  way  of  U fury,  <yu*  jure  is  it  that  an 
advantage  upon  the  lame  more  than  what  the  Law 
allows,  is  taken  ? ■ 

The  diftindtion  is  great  between  Monies  lent  to  £>  de 

be  ufed  in  Commerce  at  Land,  and  that  which  is  ad-  ^a'nj 

vanced  to  Sea.  Inthefirft,  the  Laws  of  the  Realm 
have  fet  marks  to  govern  the  lame,  whereby  the  ava-  die. 
ricious  mind  is  limited  to  a realonablc  profit : The  LocimtoM.  z. 
rcafon  of  that  is  becaufe  the  Lender  runs  none,  but  caf-  4*  § »• 
lie  Borrower  all  the  hazard  whacever  that  Money 


?! 

brings  forth.  But  Monty  lent  to  Sea,  or  that 
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is  called  Pccitfiia  * trajeftuia,  there  the  fame  is  advan- 
ced on  the  hazard  of  the  Lender,  to  carry  ( as  isfup- 
pefed  ) over  Sea  ; fo  that  if  the  Ship  perifhes,  or  a 
fpoliation  of  all  happens,  the  Lender  fliarcs  in  the 
I.ofs  without  any  hopes  of  ever  receiving  his  Monies; 
and  therefore  is  called  fometimes  TJfura  Marina , as 
well  as  Foenus  Nauticum,  the  advantage  accruing 
the  Owners  from  their  Money,  arifing  not  from 
the  Loan,  but  from  the  hazard  which  the  Lender 
runs  • the  which  is  commonly  reduced  to  a time  cer- 
tain, or  one  or  more  Voyages,  according  to  their 
leveral  and  refpedtive  agreements. 

IX.  If  the  Bonds  be  fealed,  and  the  Money  is  ad- 
vanced, if  the  Ship  happens  to  mifearry  by  Storm, 
Fire,  Enemy,  or  any  otherwife  before  the  Voyage 
begun,  then  the  Borrower  runs  the  rifque,  unlels 
P’lie  paffim  ad  jr  be  otherwife  provided  generally,  as  that  if  fuch  i 
1 Vast  &tr' D ^ip  fhall  not  arrive  at  fuch  a place  at  fuch  a time, 
ir^Nai  U ’ &c-  there  the  Contract  hath  its  inception  from  the 
/ww.  ‘ fealing;  but  if  the  Condition  be.  That  if  fuch  a 
Ship  fhall  fail  from  London  to  yimfierdam,  and  fhall 
not  arrive  there,  &c.  then,  there  the  contingen- 
cy begins  not  till  the  departure.  Yet  it  has  been 
conceived,  That  if  the  Matter  takes  up  Money  ac- 
cordingly and  buys  in  a lawful  Lading,  but wili  hap- 
pen to  endeavour  to  defraud  the  Prince  or  State  of 
their  Cuftoms.  and  puts  fuch  Goods  on  Board,  by 
■ c.  means. whereof  he  has  encurrcd  a Forfeiture  of  his 

‘f  Fteu-  Ship  ; in  fuch  cafe  die  Lender  is  not  obliged  to  fuch 
hazard. 

X If  Money  be  lent  on  Ship-board  by  a Merchant 
ftper  Cargo  or  Paflengcr,  and  before  the  day  of  pay- 
ment the  Ship  happens  to  be  wreckt  or  call  away  ; 
if  there  be  fuch  a Saver  as  will  admit  a Contribution, 
then  the  Party  is  not  to  have  his  whole  Money , but 
Leg.  x.tvd.  is  to  come  into  the  Averidge  : But  if  the  time  of 
st/tic.  ij.  payment  were  part  before  the  misfortune  happened, 
then  the  Lender  muft  be  repaid  his  whole  Mqney 
free  from  Contribution 

And  thereforeby  the  Laws  Marine,  if  the  Borrow  - 
er detains  any  fiich  lent  Monies  beyond  the  term 
Artie,  t S.  appointed  for  the  repaying,  he  fhall  at  his  return  not 
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only  pay  the  profit  agreed  on  before  the  Voyage, 
but  alfb  augment  the  fame  according  to  the  time  that 
hath  accrued  fince  the  day  of  payment. 

XI.  A Mafter  of  a Ship  hath  no  power  to  take  up 
Money  by  Boit ornery,  in  places  where  his  Owner  or 
Owners  dwell,  unlefs  it  were  for  fo  much  only  as 
hr  part  comes  to  in  the  laid  Ship:  Otherwife  he  - l 
’‘and  his  Eftate  muft  Hand  liable  to  anfwer  the  lame.  ,n*>eekiUm 
But  when  a Mafter  is  out  of  the  Country,  and  ‘adLLMautic. 
where  he  hath  no  Owners,  nor  any  Goods  of  theirs  quemvideprg . 
nor  of  his  own,  and  cannot  find  means  to  take  up  95- 
by  Exchange  or  otherwife,  and  that  for  want  of 
Money  the  Voyage  might  be  retarded  or  overthrown, 

Monies  may  be  taken  up  upon  Rottomery,  and  all  the  c.  cod.Leg.jui 
Owners  are  liable  thereunto  •,  otherwife  he  {hall  R.»nu-§.cath- 
bear  the  lols,  that  is,  the  Owners  are  liable  by  their  tie  ^ 
Velfel,  though  the  Money  is  not  lo  employed  in  truth  s YbiGo-hn  CJ 
and  the  Owners  have  their  remedy  againft  him  whom  lJ’BS #Jt ' 1 r’  " 
they  put  in  truft  : But  the  Perfons  of  the  Owners  are 
no  ways  made  liable  by  the  act  of  the  Mafter  for 
Monies  taken  up.  Scarborough  < 

If  Owners  agree  not  in  fetting  out  the  Ship  mod  and  Ljefus, 
Voices  (hall  carry  it,  and  then  Money  may  be  taken  Pafih.  3 car. 
up  lor  their  part  by  Rottomery , or  feenus  Nauttcom,  or  B.R.Rot. 
by  Hypothecating  fuch  a proportion  of  the  Ship.  fo/-  ‘V’’  95- 

Many  Mafters  of  Ships  having  Eni'ured  or  taken  , * Car?ca».‘6'. 
up  Monies  upon  Bottomerj  to  greater  Sums  of  Money  a good  La-.v," 
than  the  value  of  their  Adventure,  do  wilfully  caft  and  ought  to 
away,  burn,  or  otherwife  deftroy  the  Ships  under  Iie  encoura- 
their  charge,  the  fame  was  made  Felony,  and  the  ;:Rd  ’ 1CSPU^ 
Perfon  and  Perfons  lo  wilfully  doing  or  procuring  cont!nucj 
rhe  fame  to  be  done,  were  to  luffer  Death. 

XI 1.  The  Signification  of  this  Fecnus  Nanticum,  is 
by  the  Dutch  called  Horner  if , Rodmerie,  Roddtmerii , fo 
varioufty  pronounced  from  tlie  keel  * or  bottom  of  * job.  Loan. 
the  Ship  upon  the  Parallel,  whereof  the  Rudder  of '''ki.  4.  § 1. 
a Ship  doth  govern  and  direct  the  lame;  parte  proto  Latchc*  R.ej». 
to  fiimpta,  ua  prim  urn  appel/ata,  cum  churn  lingua  (jal  o-  y.oroj 
rum  abtiejua  &•  Rritanmca  Redo  “vel  Radon  fimdurn  tint  y -j ejy.  Qami,. 
prof  tin  dum  Jignct  f its  'jtttm  natis  fundunt,  'uel  ipfatn  ua  deno  inliriiun- 
■vtm  ejufj-y  ujum  mutuo  accept  a efi  pectmia,  fed  pofita  la’ ins  t.ia,p.rn.  149. 
m foencPi  •?  t’tt 'ok  ttiarn  uftopart  cvpir.  And  the  Mohev  l.octmirt,ltb.z. 

JJ  y , ‘ ik  eap.  4.  S- 1. 
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lo  taken  up  by  the  Matter  is  done  upon  great  extre- 
mity, and  that  for  the  compleating  of  the  Voyage 
when  they  are  in  diftrefi  and  want  in  fome  Foreign 
parts  - and  indeed  fuch  taking  up  is  indeed  in  the  na- 
ture of  Mortgaging  the  Ship,  for  It  Neif  oblige  al pay- 
ment dt  cto,  &c.  And-  in  the  Inftrument  there  is  a 
. Claufe  that  expreftes  that  the  Ship  is  engaged  for  tne 

performance  of  the  lame. 

Monies  that  are  advanced  are  upon  two  Se- 
curities the  one  is  on  the  bare  Ship,  the  other  upon 
the  Perfon  of  the  Borrower,  fometimes  upon  both  : 
The  firft  is  Where  a Man  takes  up  Monies  and  obli- 
ges himfelf,  that  if  fuch  a Ship  (ball  arrive  at  i'uch  a 
Port,  then  to  repay  ( perhaps ) double  the  fum  lent ; 
but  if  the  Ship  happens  to  mifearry,  then  nothing. 
bifTirence  be-  This  Money1  is  likewife  called  pecunia  trajeftitia, 
tween  tbisand  becaufe,  that  upon  the  Lenders  Danger  or  Adven- 
a-Tn- ' -cit^  turc>  it  is  carried  beyond  or  over  the  Seas,  fo  that 
n^.c. . jf  Ship  perifh  or  all  be  fpoiled,  the  Lender  does 
lofe  his  whole  Money  Lent : But  on  the  contrary, 
. Money  Lent  at  Intereft,  is  delivered  at  the  Peril 

of  the  Borrower,  and  the  profit  of  this  is  meerly  the 
price  of  the  fimple  Loan,  and  is  called  Ufura.  But 
the  profit  of  the  other,  is  a Reward  for  the  Danger 
and  Adventure  of  the  Sea,  which  the  lender  takes 
upon  him  during  the  Loan,  which  is  to  be  under- 
ftood  until  the  Voyage  be  ended.  Lex.  Adtrcat.  122. 
, . Sea  Law,  206,  207 

Hills  ofBotto  ■ The  forms  of  Bills  of  Buttcmcry,  Laws  of  the  Sea, 
mtrd‘  580,  to  ^84.  Appendix  to  the  lame  15. 14,  1 f. 

XIII.  So  likewife  fome  will  take  up  Monies, the  con- 
dition reciting,  Whereas  there  is (ueb  a £/>;/>, naming  her, 
bound  to  Aml\erddm,V’bereoffucb  a AJan  is  Ah/t  jr,r  where- 
as  indeed  there  is  no  fuch  Ship  or  Matter  in  nature)  that 
if  that  Ship  jhall  vet  arrive  at  fuch  aplare  wit  bw  twelve  months, 
the  Many  agreed  on  to  be  paid,  (hall  be  paid  ; but  if  the 
Ship  (hall  r.stive,  then  nothing.  The  firft  oithcfc  is  ho- 
nourable and  juft  according  to  the  laudable  practice 
Tototit  die  13  among  Marine  Pcrfons,  and  though  the  advantage 
cod.  JeNa'ir.  runs  high,  as  20,  ^0,  nay  fometimes  40  per  C-%t. 
pm.  3 D'lfto-  without  confideration  of  time  ; ( for  the  Monies  are 
tumjic  Hardm  to  be  paid  within  lo  many  day  s after  the  Ship’s  late 

arrival ; ) 
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arrival ;)  yet  in  regard  the  Adventure  is  born  by  the*”  tit.  Cod.  de 
Lender,  tor  (if  the  Ship  perifhes,  the  Advancer 
loles  ) the  Laws  and  Practice  of  all  Maritime  Coun- 
tries allow  of  the  fame.  And  therefore  by  the  Com-  T-e^teia 
men  [.aw,  if  an  A&ion  of  Debt  be  brought  on  (uch  cunia  propter 
an  Inftrument,  the  Defendant  cannot  plead  the  St  a-  ptncuhtm  cre- 
tute  of  Ufury.  And  foit  was  adjudged  where  one  d,t«mquamiiu 
SharfU,  liad  brought  an  Aftion  of  Debt  on  a BonJ 
tor  Monies  taken  up  upon  Bottomery : 1 he  Dcten-  ■ ff  . 

dant  pleads  the  Statute  of  Ufury,  and  (hewed  that  a upon  which 
certain  Ship  called  the  made  a Voyage  to  fifli  Law  it  was 
in  New  found  land,  ( which  Voyage  might  be  per- curved  In- 
formed in  eighc  Months  ) and  the  Plaintiff  dehvc- 
red  qo  l.  to  the  Defendant  to  pay  6o  I.  at  the  return  comm;u,tur 
of  the  Ship  to  D.  and  if  the  laid  Ship  by  Leakage  or  qu&ntdt  convc- 
Tempeft  fhould  not  return  from  New  found  land  to  nent  ufur<n 
D.  then  the  Defendant  (hould  pay  the  principal  banc  pecuniar* 
Money;  and  if  the  Ship  never  returned,  then  ^eJred,,9r 
nothing  to  be  paid.  Upon  * Demurrer  it  was  ad- 
judged the  fame  was  not  Ufury  : Lor  it  the  Ship  h id  y.rum cn;,r.. 
itaid  at  New^ottnd  land  two  or  three  years,  yet  at  her  vrro  bieproprie 
return  but  6o  l was  to  be  paid,  and  if  ihc  never  re-  yn  verfan, 

iwkuitA  v/  L damn  At  um  fee- 

turned,  then  nothing  , 

no,. fed  eompettjationent  anquamperief,  quod  crehtor  contra  natnram mutu,  »” 
ferettpit partem.  Johanes  Lociniui,  hi1  i.  c.ip.  4,$-  j,0  • 'Jv  ‘ f A*. 

R.R.  l Cro.  2c8.  Sharply  verltis  Hanoi!.  1 Uv>ns  54.  Sayer  & Clean,  U J 

Sid.  a; . > 

The  other  advance  which  is  upon  a fictitious  (up- 
poficionof  a Ship  and  Matter,  wherein  indeed  there 
is  no  fuch  in  nature,  is  more  unconlcionable,  the  . 
fame  being  the  common  practice  that  s uled  amongtt 
the  Italian?,  and  now  on  this  fide  the  V\  ater,.  though 
r 1 n.pm'i I Rin-lir  uniuiu  VCt  it  IS  dai- 

luch 

Law 

XIV.  Moft  certain  it  is  that  the  greater  the  dan- 
ger is,  if  there  be  a real  Adventure  the  greater  mav 
the  profit  be  of  the  Monies  advanced  : And  to  hath 
the  fame  been  thcOpinionofCivilians,  and  hkewifq 
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Vide Carolum  Tome  Divines  ; chough  fomc  feem  to  be  of 
Molinxum  de  opinion,  That  any  profit  or  advantage  ought  not  to 
92-  be  made  of  Monies  (o  lent,  no  more  than  of  thofe 
"bLTomns'0'  that  arc  advanced  on  firriple  loan,  and  on  the  peril  of 
Tbeolo^i  nc ere-  the  borrower.  However,  all  or  moft  of  the  Trad- 
ditor  pojjit  all-  ing  Nations  of  Chriftendom  do  at  this  day  allow  of 
<juid  accipere  the  fame,  as  a matter  moft  rcafonable,  by  reafon  of 
ultrajbrtem  the  contingency  or  hazard  thatthe  Lender  runs:  and 
pr-°icul7^Bnt  therefore  fuch  Monies  may  be  advanced  feveral, 
iu rely  that  ways,  and  a profit  may  arile  fo,  that  there  runs  a 
mutt’  be  upon  peril  on  the  Lender. 

areal  venture.  Cl.  Salmafius,  cap.  9.  dc  tnado  ufttr.fol.  3S0,  1 83,  218.  TntjecUtia 
fcdinia  propter  pertc'ilum  creditors,  ejnamdiu  navigat  navis,  tnfinttm  iifnrat  cape- 
repoteft.  Upon  which  pla.c  -Ini anus  ohferves,  Qua  marts  periculo  commitiitur  in 
ejuan.ai  convener!!  ufitras  banc  pecumam  dare  creditor  pot  eft.  (tide  Novel.  Con(l . 
lo5,  1 10. 

There  is  likewife  a fecond  way  of  advancing  Mo- 
nies called  U/ura  M.wha,  joining  the  advanced  Mo- 
nies and  the  danger  of  thfc  Sea  together  ,•  ansi  this  is 
obi igmgfometimes upon  the  Borrower’s  Ship,  Goods 
and  Perfon : The  product  of  which  by  agreement 
will  advance  fometirrve  20,  30,  and  (ometimes  40 
pur  Cent.  As  for  inftance,  A private  Gentleman  has 
1000  /.  ready  Money  lying  by  him,  and  he  has  no- 
tice of  an  ingenious  Merchant  that  has  good  Credit 
beyond  Seas,  and  underftands  his  bufinefs  fully,  ap- 
• plies  himfelf  to  him,  and  offers  him  1000  /.  to  be 

laid  out  in  fuch  Commodities  as  the  Merchant  (hall 
think  convenient  for  that  Port  or  Country  the  Bor- 
..  rower  deligns  for,  and  that  he  will  bear  the  Adven- 
cIvsqmnTe  ture  °*r  ^‘ac  Money  duringall  that  Voyage;  ( which 
Elinamplcuni-  knows  may  be  accompli fhed  within  a year)  here- 
am  tram  mare  upon  trie  Contract  is  agreed  upon,  6 per  Cent,  js  ac- 
reinnd  m fa--  counted  for  the  Interclt,  and  12  per  Ci»r.  for  the 
rerantr,  id  eft.  Adventure  outwards,  and  \i  per  Cent,  tor  the  Goods 
cm, p,  ncuio  Ji0mcvvayj  , fo  that  upon  the  return  the  Lender  re- 
ceives  50  percent,  which  amounts  to  1 ;oo  /.  The 
Lender  in  this  cafe  hath  a good  bargain,  no  quefii- 
on  Now  let  11s  fee  what  advantage  the  Borrower 
hath.  * 

1.  The  Borrower  prevents  the  taking  up  the  like 
Sumac  Intereft,  which  comes  to  6 per  Cm.  and 
Jkpkage  which  comes  now  in  this  Age,  through  the 

ger.erolity 
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geuerofity  of  the  Merchant,  and  covetoufnefs  of  the 
Scrivener,  at  1 or  2 per  Cent,  more  ; and  then  the 
fame  is  let  out  but  for  fix  Months,  and  then  the  Scir- 
vener  inevitably  at  the  fix  Months  end  fends  his  Note, 
that  his  Friend  expc&s  his  Monies  to  be  paid  in,-  fo 
that  to  flop  that  gap  there  muft  be  Continuation, 
which  is  at  lead  one  per  Cent,  more,  befides  the  o >- 
liging  of  Friends  in  Securities. 

2.  The  /[furance  is  prevented,  which  perhaps  may 
come  to  between  5 and  20  per  Cent,  according  as 
the  Times  are  ; and  common  prudence  will  never 
fuffor  a Merchant  to  venture  twoparts  of  three  parts 
©f  Iris  E flute  in  one  Bottom  without  alluring. 

3.  As  he  (hall  not  have  occafion  to  Enfure,  fo  ii 
may  be  a great  occafion  of  preventing  the  common 
Obligation  of  his  Enluring  of  others:  The  which 
in  a generous  Merchant  in  honour  cannot  be  denied 
the  Premio  running  reafonable. 

4.  It  prevents  the  Parties  running  the  Rilqije  and 
danger  of  the  Seas,  Enemies,  orany  other  fatal  lofs, 
and  hath  been  a means  to  introduce  a Mans  Credit 
in  a Ihort  time  at  a Idler  charge,  if  not  to  put  him  in 
a condition  not  to  be  beholden  to  fuch  a fair,  though 
chargeable  means. 

Andthis  cannot  be  Ufury  by  the  Laws  ofthis  Realm, 
for  the  Rifquc  and  danger  that  the  Lender  runs. 

XV.  There  is  alfo  another  way,  but  that  is  both  In  the  /?.»/?- 
honed  and  honourable,  called  U/ufruit, that  is  a Stock  awl 

in  a Company  or  Society  which  is  perpetual;  fuch  <um‘r 
a Stock  or  Portion  may  be  purchaied,  that  is,  the 
advantage  or  benefit  ariiing  by  the  improvement  of 
the  fame 

As  for  inftance.  The  Eafl-hJla  Company  hath  a 
Stock  lodged  in  their  hands  by  divers  Perlons,  which 
they  in  the  mod  prudent  manner  as  they  fee  fit,  im- 
ploy  to  fuch  places  as  they  judge  mod  proper  ; if  a 
Return  is  made,  the  advantage  of  that  is  diflxibutcd  « 
to  each  Pcrlbn  that  is  any  way  entitled  to  that  Stock: 

II  h 4 Which 
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Winch  advantage  is  called  a Divide*/,  and  perhaps 
mav  afford  feme  20  or  *0  per  Ctnt.  But  on  the  other 
hand  if  that  proportion  of  the  Stock  which  goes 
out  happens  to  inifearry,  the  abatement  is  propor- 
tionable, and  fo  the  Stock  may  be  lefTencd,  unleft 
that  they  will  ftay  the  Dividends  to  keep  up  the  Stock  ; 
the  which  they  may  do;  For  it  is  a Fruit  repofed  of  (o 
many  Mats  Monies  in  their  Hands,  to  jtild  them  fucb  Ad- 
vantage as  they  (hall  upon  a jujl  account  Jet  out : So  that  if 
a Man  hath  1000  /.  Stock,  he  cannot  take  the  lame 
out  of  the  Great  Stock  whereby  to  lelTen  the  lame, 
but  he  may  transfer  that  ufufrutt  by  that  Cuftomary 
way  which  they  have  to  any  other  Perfon,  for  a va- 
luable conlidcration  in  infirm um.  Such  a Stock  of  1000/. 
in  the  Eafl-lndia  Company  in  time  of  War  might  have 
been  purchufed  for  80  /.  Nett ; but  now  in  time  of 
Peace  fcarce  got  under  170,  or  180  /.  the  Dividends 
running  high. 


CHAP.  XII. 

£>f  ImpofUioiKS  tnllcD  45?cat  csrtiffontff, 
CmlonifJ,  anti  ©ubfibics. 


I.  Impofitions,  whether  they  may 
he  commanded  without  the 
Three  Eftatcs,  and  o/Magna 
Chart.!  touching  the  fame. 

II.  Of  Iir.pofir  inns  made  volun- 
tary l>)  cotfc itt  of  Merchants, 
and  of  the  adult!  of  the  fame. 

XII.  Of  the  .Confitmaticn  of  the 
Great  Char  ter  for  fee  Trajfick.) 
and  of  the  Settlement  novo  made 
on  His  Majefry  of  the  fame. 

IV.  Of  the  Immunities  formerly  of 
the  Han (5a tick  Towns  hcie  in 
England,  and  when  determined 

V.  Of  the  Antiquity  of  Cup  oners 
or  Publicans  as  well  in  former 
Ages  as  at  this  prefent  time. 


in  tnoft  Hat  ions. 

VI.  Of  the  Impi filial  called 
Magna  Culluiua. 

VII.  Of  that  which  is  called 
Part  a Ctiduim  parallc  by 
Strangers , and  tic  A<fl  called 
commonly  Charta  Mcrcato- 
ria. 

VII L O'  Subfidy,  and cj  vohat, 
and  tee  fires  how  fit. 

IX  Ot  Stdfid/  by  Strangest  cr: 
l ’ines. 

X.  Of  Goods  net  rated  low  tj 

pay. 

XI.  Of  the  Subfidy  Duty  far 
C Uthcs. 


1.  * I1 II. * IV. V.  "Ilat  Impofitions  neither  in  the  time  of  War  or 
I other the  greareft  neceflttj  or  occafion  that 
may  be  (much  left  in  the  time  of  Peace  ) neither 

upon 
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upon  Foreign  nor  Inland  Commodities  of  what  na- 
ture foever,  be  they  never  fo  fuperfluous  or  unne- 
ceifary,  neither  upon  Merchants,  Strangers,  nor 
Denizens,  may  be  laid  by  the  King’s  abfolute  Power 
without  Affent  of  Parliament,  be  it  never  fo  fhort 
a time. 

By  the  Statute  of  Magna  Cbarta,  Cap.  50.  the  words 
are.  All  Merchants , if  the y were  not  open ly  prohibited  be- 
fore, (kail  have  their  (afe  and  fure  ConduSs,  to  enter  and 
depart,  to  go  and  tarry  in  the  Realm,  as  well  by  Land  at 
by  (Voter , to  buy  and  (ell  without  any  Evil  Tolls , by  the 
Old  and  Rightful  Cujloms  ( except  in  time  of  IVar  ) and  if 
they  be  of  the  Land  making  War  againfl  Us,  and  be  found 
in  Oar  Realm  at  the  beginning  of  the  War,  they  (hall  be 
attached  without  barm  of  Body  or  Goods,  until  it  be  known 
to  Us  or  Our  Juft  ices  how  our  Merchants  be  intreat  ed  there 
in  the  Land  making  War  againft  Us.  The  Statute  of 
which  this  is  a branch,  is  the  mod  ancient  Statute 
Law  we  have,  won  and  fealed  with  the  Blood  of  our 
Anceftors,  and  fo  reverenced  in  former  times,  that 
it  hath  been  29  times  folemnly  confirmed  in  Parlia- 
ment. 

Cuftoms,  Subfidies,  Tolls,  Excizes,  Imports,  and 
other  Duties  upon  Commodities  Imported  or  Ex- 
ported are  due  to  the  particular  Princes  or  States, 
by  the  general  Law  of  Nations,  as  a matter  Inhe- 
rent to  their  Prerogatives  as  they  are  the  abfolute 
Commanders,  Proprietors,  and  Maintained  of  the 
Harbours,  Havens,  and  Ports,  where  the  Commo- 
dities are  Exported  or  Imported  .•  And  all  Mer- 
chants are  Bound  to  take  notice  thereof,  and  ob- 
ferve  the  fame,  according  to  the  Feudal  Laws, 
Conflitutions  and  proceedings  therein  ufed  in  all 
Countreys  refpe&ively,  whereby  they  are  fecured 
and  defended  in  their  Trade,  and  Traffick.  Or  o- 
therwife  in  Breach  of  not  obferving  fiich  Laws  and 
Conflitutions,  they  are  in  danger  of  Mulcts,  Fines, 
I ,ofs  and  Forfeitures,  of  their  Gcods  and  Commo- 
dities. To  give  an  exaft  account  of  the  nature. 
Antiquity,  fcveral  forts  of  Cuftoms,  Subfidies,  Im- 
ports, and  other  Duties  relating  to  Merchants, 
would  take  up  too  large  a compafs  for  this  Treq: 
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til'c,  t herefore  fhall  refer  as  to  the  nature  of  them  to 
the  feveral  Books  of  my  Lord  Cook,  in  his  2 In  (lit. 
upon  tiie  Star,  of  Magna  Chart  a,  Cap.  30.  And  other 
Statutes  and  Books  which  are  many  on  this  Subject. 

If.  Imp's  ft  ions  were  in  feme  fort  done  Con  fen  ft  Mer- 
catorum , by  Edward  the  Firft,  and  Edward  the  Third: 
And  again  in  Henry  the  Eighth,  of  which  the  Houfe 
• ot  Burgundy  complained,  as  againft  the  Treaty  pf 
Entercourfe. 

King  Henry  the  Third  finding  that  fitch  a Modus  of 
Jmpolition  tended  to  the  deftrudtion  of  Trade,  and 
apparent  overthrow  of  Commerce,  and  was  againft 
the  Great  Charter,  made  Proclamation  Anno  1 6.  in 
all  Ports  of  England.  That  all  Merchants  might  come 
faciendo  rectas  & debitas  eonfuetudines,  ncc  fibi  timeant  de 
malts  tollis,  for  that  fuch  Impolitions  had  no  better 
name  than  Male  tolls. 

■ 1 lie  like  was  declared  and  done  by  Edward  the 

Firlt  in  the  twenty  fifth  year  of  his  Reign,  and  Fd- 
wd  the  Second,  in  the  eleventh  and  twelfth  years 
ol  his  Reign. 

And  though  the  King  cannot  lay  any  Impofition 
on  Merchant  or  Merchandize  without  Aflcnt  in 
Parliament,  yet  the  King  by  his  Prerogative-  may 
reftrain  them  from  Trading  ( if  not  from  any  Chris- 
tian Foreign  Prince  ) yet  from  any  Infidel  Realm, 
State,  or  People  without  his  Royal  Licence  : And 
the  ieafen  of  this  is,  for  that  by  fuch  Commerce  it 
might  give  occafion  fertile  rclinquifhmcnt  of  the 
Cat  ho  lick  Faith,  .and  an  opportunity  to  adhere  to 
Infidelifm  • and  therefore  generally  in  Edward  rhe 
Third’s  time,  Licences  were  frequently  granted  with 
this  Preamble,  That  the  King  having  fpecial  truft 
and  confidence  that  the  party  would  not  decline 
. from  his  Faith,  did  licenfe  him  6"c.  In  the  feventh 
, ot  King  James's  time  this  very  matter  came  in  quef- 
tion,  upon  Licence  granted  to  a Merchant  to  Trade 
to  die  Ea (l- Indies. 

III.  In  2 Ed  3.  rhe  Great  Charter  for  Free  Traf- 
hek  was  Confirmed  ; and  about  feme  three  years  af- 
ter there  were  Commillions  granted  for  rhe  railing 
eda  new  kind  ot  Tallage,  but  the  People  complain- 
ed i 
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ed  ; whereupon  the  Commiflions  were  repealed, 11  3- 

and  he  promifed  never  to  afTefsany  but  as  in  the  time  *?er?b’  11  ’* 
ofhisAnceftors.  _ mtne!' 

But  this  Prerogative  Power  of  Tmpofing  inward 
and  outward  upon  Commoditis  over  and  above  the 
ancient  Cuftom  ofSublidy  without  a free  confent  in 
Parliament,  is  now  ccafcd  and  fettled,-  and  that 
queftion  which  for  many  Ages  had  been  handled  by 
the  molt  Learned  of  their  times,  in  the  alferting  and 
in  the  denying,  will  never  more  be  remembred,  * 
the  lame  being  now  eftablifht  by  A<£1  ofParliament:,aiHv,honour- 
Which  being  managed  for  lome  time,  wasafterwards  rahl>  and  vo- 
farmed  out.  The  like  having  been  done  by  former  luntarihhum- 
Kings,  as  did  E Award  the  Third  with  the  * New  and  Prelcncei1 
Old  Cuftoms  of  London  for  1000  Marks  monthly  to 
be  paid  unto  the  Wardrobe.  are  ellaWiflicd 

n . . r , , • . on  his  Mj- 

jeity  according  to  their  feveral  limitations.  * Clauf./tmo \ 


El 


Ong  17 
2. 


Richard  the  Second,  Anna  20.  Farmed  out  the  Sub-  Ed.  3 
fidy  of  Cloth  in  divers  Counties. 

So  Edward  the  Fourth,  Henry  the  Eighth,  Queen  v‘^ 
Elizabeth , and  King  James ; the  lame  having  been 
ufed  in  former  Ages  even  in  the  bell  governed  State,  Exchequer  ' 
Rome,  which  let  out  Portions  and  Decim’s  to  the  verfus  Buts. 
Tublicans.  Lane's  Rep. 

fol.  32. 

The  Old  Dmtfe  tSTOton#,  Viz.  Lubeck,  Collen,  Rrnnf- 
wick , Dantzich,  and  the  reft,  had  extraordinary  Im- 
munities granted  unto  them  by  our  Third  Henry,  for 
their  great  afliftance  and  furmlhing  him  in  his  Wars 
and  Naval  Expeditions  with  fo  many  Ships ; and  as 
they  pretended  the  King  was  not  only  to  pay  them 
for  the  Service  of  their  Ships,  but  tor  the  Vclfcls 
thcmfelves  in  cafe  they  mifearried  : The  King  hav- 
ing concluded  a Peace,  and  they  being  on  their  re- 
turn home  for Germany,  rhe  molt  conlidcrable  part 
of  their  Fleet  mifearried  by  (term  and  ftrcls  of  wea- 
ther; for  which  ( according  to  Covenant  ) they  de- 
manded reparation.  The  good  King  in  lieu  ot  that 
which  he  wanted.  Money,  granted  thenf  divers  Im- 
munities 4 and  amongft  others,  they  were  to  pay 

but 
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but  i pir  Ctnt.  Cuftom,  which  continued  till  Queen 
Mary’s  time,  and  by  the  Advice  of  King  Philip  fhe 
enhanfed  the  r to  20  per  Cent.  The  Ham  not  only  com- 
plained, but  clamoured  aloud  for  breach  of  their 
Ancient  Privileges  confirmed  unto  them  by  long 
Prefcription  from  thirteen  fuccefiive  Kings  of  Eng. 
lend,  and  the  which  they  pretended  to  have  purcha- 
fed  with  their  Money.  King  Fhtlip  undertook  to 
accommodate  the  bufinels,  but  Queen  Mary  dying, 
and  he  retiring,  nothing  was  effected.  Complaints 
being  afterwards  made  to  Queen  Elizabeth,  me  an- 
fwered.  That  as  jhe  would  not  innovate  any  thing , Jo  {he 
would  protect  them  {l  ill  in  the  \mmumties  and  Condition  jhe 
found.  Hereupon  their  Navigation  and  Traffick  was 
fufpended  a while,  which  proved  very  advantageous 
to  the  Eng.'Jb,  for  they  tryed  what  they  could  do 
them  lei  ves  herein ; their  adventures  and  returns  prov- 
ing fuccefsful,  they  took  the  whole  Trade  into  their 
own  hands-,  and  fo  divided  themfelves  to  Staplers 
and  Merchant  adventurers  j the  onerefidingconflant 
at  one  place,  the  other  keeping  their  courfe  and 
adventuring  to  other  Towns  and  States  abroad  with 
Cloth  and  other  Manufactures.  This  fo  nettled  the 
Hans,  that  they  deviled  all  the  ways  that  a difeon- 
tented  People  could  to  draw  upon  our  new  Staplers 
or  adventurers  the  ill  Opinion  of  other  Nations  and 
States : But  that  proving  but  of  too  fmall  a force  to 

flop  the  Current  of  fo  Prong  a Trade  as  they  had 
got  footing  into,  they  reforted  to  fome  other- 
whereupon  they  applied  themfelves  to  the  Empe- 
rour,  as  being  a Body  incorporated  to  the  Empire: 
And  upon  complaint  obtained  Ambafl'adors  to  the 
Queen  to  mediate  the  bufinels : But  they  returned 

flill  re  irfe.it. 1 . Hereupon  the  Queen  caufed  a Procla- 
mation to  be  publiflied.  That  the  Merchants  of  the 
1 Ians  fhculd  be  intreated , and  ufed  as  all  other  Strangers 
Within  her  Dominions  in  point  of  Commerce , without  any 
mark  of  did ir.it ion. 

This  inflamed  them  more,  whereupon  they  bent 
their  Forccannore  eagerly,  and  inan  Imperial  Diet, 
tit  Rat hbtme  they  procured  that  thcEngltfh  Merchants, 
yvhp  had  alfociaced  themfelves  in  Corporations  both’ 

in 
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in  EmbJen  anil  other  places,  fhould  be  adjudged 
Monopolies  • whereupon  there  was  a Comitial  Edid: 
procured  againft  them  that  they  fhould  be  extermi- 
nated, and  banifhed  out  of  all  parts  of  the  Empire  • 
which  was  done  by  Suderman  a great  Civilian.  There 
was  there  at  that  time  for  the  Queen  as  nimble  a 
Man  as  Suderman , and  he  had  the  Chancellor  of 
Embdtn  to  fecond  him,  yet  they  could  not  Hop  the 
Edid,  whereby  our  new  ereded  Society  of  Adven- 
turers were  pronounced  a Monopoly  .-Yet  Gilpm  play- 
ed his  Cards  fo  well,  that  he  prevailed  the  Imperial 
Ban  fhould  nor  be  publifhed  till  after  the  Diet ; and 
that  in  the  interim  his  Imperial  Majefty  fhould  fend 
ait  Ambalfadador  to  England  to  advertile  the  Queen 
of  fuch  proceedings  againft  her  Merchants.  But 
this  made  fo  little  impreffion  on  the  Queen,  that 
the  Tu1tl  grew  rather  ridiculous  than  formidable, 
for  the  Town  of  EmbJen  harboured  our  Merchants 
notwithftanding,  and  afterwards  the  Town  of  StoJe  ,• 
but  the  Hanfiaticks  pudding  their  revenge,  and 
they  being  not  fo  able  to  proted  them  againft  the 
Imperial  Ban,  removed  and  fetlcd  themfelves  in 

Hamburgh. 

This  Politick  Princefs,  in  rccomnence  of  their 
revenge,  commanded  another  Proclamation  to  bd 
publifhed,  ‘ That  the  Hanfimick' Merchants  fhould  be 
f allowed  to  Trade  into  England  upon  the  lame  Con- 
c ditiorls  as  they  formerly  did.  Provided  the  E»gl>{l> 
c Merchants  might  have  the  fame  Privileges  tf>  re- 
r fide  and  trade  peaceably  in  Stode  or  Hamburgh,  or 
f any  where  elle  within  the  Precinch  of  the  Hms. 


c This  fo  ine'enfed  and  nettled  them,  that  all  endea- 
vours were  made  to  cut  off  SioJe  and  Hamburgh  from 
being  Members  of  the  flam,  or  ot  the  Empire : Bur 
the  Defign  vVas  fufpended  till  they  fiw  the  fuccefs  of 
88,  King  Fhihp  having  promifed  to  do  them  fomc 
good  Offices  in  the  Concern 
But  the  Queen  finding  that  the  Hans  were  not 
contented  with  that  Equality  Ihe  had  offered  to  make 
betwixt  them  and  her  own  oubjeeb,  bti:  were  ufmg 
fuch  extraordinary  means,  put  forth  another  Pro- 
clamation, ‘ That  they  fhould  tranfpcrc  neither 

‘ Corn,- 
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f Cora,  Vi&uals,  Arms,  Timber,  Marts,  Cables, 
c Metals,  or  any  other  Materials  or  Men  to  Spain, 
* or  Portugal.  And  not  long  after  the  Queen  grow- 
ing more  redoubted  and  famous  by  the  Overthrow 
Of  King  Philips  Invincible  Armado,  ( -as  the  Pope 
chriftened  it ) the  Hans  began  to  defpair  of  doing 
any  good,  efpecially  they  having  about  fome  60 
Sail  of  their  Ships  taken  about  the  River  Lisbon  by 
her  Majefties  Frigats,  that  were  laden  with  Rcpas  de 
contrabands.  She  notwithftanding  had  thoughts  of 
dilcharging  this  Fleet  by  endeavouring  a reconcile- 
ment of  the  differences:  But  fhe  having  intelligence 
of  an  Extraordinary  Affembly  at  lasbeck , which  had 
purpofely  met  to  confult  of  means  to  be  revenged 
of  her,  me  thereupon  made  abfolute  Prize  of  thole 
60  Sail,  only  two  were  freed  to  carry  home  the  fad 
Tidings  of  their  Brethrens  misfortune.  Hereupon 
the  Pole  fent  a ranting  Ambaffador  in  the  behalf  of  the 
Ham , who  fpake  of  the  Injuries  done  to  the  Hans  in  a 
high  tone.  But  the  Queen  her  felf  fuddenly  anfwer- 
ed  him  in  a higher,  with  a fatisfaction  no  greater 
than  what  fhe  had  done  to  others  of  the  like  quality 
before. 

This  fortunate  Clafhing  for  the  19  per  Cent,  on  the 
Cuftoins,  has  proved  ever  fincc  advantagious  for 
England , our  Merchants  have  ever  fince  beaten  a 
peaceful  and  an  uninterrupted  Trade  into  High  and 
Low  Germany  ; and  by  their  conftant  Trade  in  thofe 
Parts  have  found  a way  thorow  the  White  Sea  to 
Hrch  /. ingel  and  Mofco.  The  return  of  all  which  hath 
fince  vaftly  incrcafed  the  Riches  and  Strength  of  this 
Nation. 

W>.  ucutus  V.  After  the  Jews  became  Tributary  to  Rome , 
<>  b'Zou'J'  ( whlch  was  acquired  by  Pcwpey  thrcefcore  years  be- 
t.  5. llc,  ' fore  the  Birth  of  our  Saviour)  certain  Officers  or 
Commiffioners  were  appointed  by  the  Romans  in  all 
thofe  places  where  their  Victorious  Standards  had 
claimed  a Conqueft,  who  ufed  to  appoint  fuch  Offi- 
cers or  Commiffioners  to  celled  and  gather  up  fuch 
Cuftom-money  or  Tribute  as  was  exacted  by  the  Se- 
nate. Thofe  that  gathered  up  tliefe  Publick  pay- 
ments were  termed  Publicans,  Publicans,  and  by  rea- 
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fon  of  their  cruel  and  oppreffive  Exa&ion,  they  be- 
came hateful  in  all  Nations. 

Every  Province  had  its  feveral  Society  or  Compa-  *s,2°n- 
ny  of  Publicans ; * every  Society  its  diftintd  Govcr-  c.I. 

nour:  In  which  refped  it  is  that  Zacheus  is  called  Luke  13.  2’. 
by  the  Evangelids,  Princeps  Publicanorum,  the  chief 
Receiver  of  the  Tribute,  or  chief  Publican:  And 
all  the  Provincial  Governours  in  thefe  l'everal  Socie- 
ties had  one  chief  Mader  or  Superintendant  redding 
at  Rome , unto  whom  the  other  fubordinate  Gover- 
gave  up  their  Accounts.  Thefe  Publicans 


nours 


were  hated  of  all  the  Roman  Provinces,  but  efpecial- 
ly  of  the  Jews,  bccaufe  though  it  was  chiefly  main- 
tained by  the  Galileans , yet  it  was  generally  inclined 
unto  by  the  Jews . That  Tribute  ought  not  to  be  if.cafuubm, 
paid  by  them.  This  Hatred  is  confirmed  by  the  Excrcit.  3.37. 
Rabbinical  Proverb,  Take  not  a Wife  out  of  that  Family 
wherein  tlere  is  a Publican,  for  [ueb  are  all  Publicans.  Yea, 
a faithful  Publican  was  fo  rare  at  Rome  it  felf,  that 
one  Sabin us,  for  his  honed  managing  of  that  Office, 
in  an  honourable  remembrance  thereof,  had  certain 
Images  With  this  Infcriprion,  w>.uiriisafji.  For  the  Sutton  in  Flavi 
faithful  Publican.  No  marvel  that  in  Holy  Writ  Pub-  Vcfp.  cap.  /; 
licans  and  Sinners  go  hand  in  hand. 

But  now  the  World  has  been  fo  long  ufed  to  them, 
that  in  all  or  mod  Nations  the  particular  Princes  or 
States  chufc  out  the  mod  Sage  and  Prudent  Men  for 
that  Imployment:  And  certainly  the  Cudorns  of 
this  Realm  never  did  return  to  that  great  and  clear 
Account  as  they  have  done  under  the  care  and  pru- 
dent management  of  the  prelent  Commillioners  : 

And  were  Tertulhan  alive,  he  would  have  recanted  Jtrtfhan 
that  Opinion  of  his.  That  non;  would  be  a Publican  but 
a Heat  bin.  rf/c.  cap.  9.  < 


VLCuftoms  are  Duties  command  perpetual  pay- 
able to  the  King  as  the  Inheritance  of  his  Crown, 
for  Merchandizes  tranlporred  from  and  beyond  the 
Seas  from  one  Realm  to  another.  Magna  Cuttum* 
& an'iyua  is  payable  out  of  Native  Commodities, 
[cilicet.  Wood,  Wooll  fells,  apd  Hides,  and  that  i> 
fteminly  impofed. 

And 
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And  this  Cuftom  which  is  called  Magna  Cu/lnma, 
is  due  to  the  King  of  common  Right  for  four  Caufes. 

r.  For  leave  to  depart  the  Kingdom,  and  to  carry 
Commodities  of  the  Realm  out  of  it. 

2.  For  the  Intereft  and  Dominion  which  the  King 
hath  in  the  Sea,  and  the  Arms  thereof. 

3.  Becaufe  the  King  is  the  Guardian  of  all  the 
Ports  within  the  Realm,  & Cuftos  totiui  Regni. 

4.  For  Wharfage  and  Prote&ion  of  Merchants 
upon  the  Seas  againllthe  Enemies  of  the  Realm,  and 
Pirates. 

VII.  The  Cuftom  which  is  called  Parva  Cuftuma, 
is  a Cuftom  or  Duty  payable  by  Merchants  Stran- 
gers, and  begun  in  the  time  of  King  Edward  the 
firft,  when  they  granted  him,  that  they  would  pay 
to  him  and  his  Heirs  3 d.  in  the  pound  for  all  Mer- 
chandizes Exported  and  Imported  by  them,  &c. 
And  that  the  Charter  was,  and  may  be  of  great  Ufe, 

I have  here  inferred  the  fame,  as  it  was  faithfully 
tranferibed  out  of  the  Roll  in  the  Tower, 

Upon  an  Information  for  not  paying  of  Cuf- 
tom for  Linncn  Cloth,  the  Cafe  was  thus:  The 

Defendants  were  Born  within  the  Realm,  their 
Father  being  an  Alien,  but  their  Mother  was  Born 
here,  the  queftion  was,  whether  the  Defendants  fo 
Born  fhould  pay  Aliens  Cuftom  or  not  ? Becaufe* 
the  Attorney  general  faid  that  Directions  were 
lately  given  in  Scaccarie , that  the  Iftuc  of  Aliens  for 
the  firft  Generation,  fhould  pay  Aliens  Duties  • 
hut  here  the  Defendants  Mother  was  Enghfh,  and 
the  Court  gave  l iberty  to  find  it  fpecially  ■ but  the 
Plaintiff  would  not  inlift  upon  it,  becaufe  fome 
part  of  the  Goods  were  clearly  forfeited,  for  not 
paying  any  Cuftom  at  all,  or  nuking  any  offer  to 
pay  it,  five  only  by  Poll-entry  after  fecurc,  Har- 
drefs.  3:7,  336. 

If  Goods  are  Landed,  and  the  Cuftom  paid  at 
bne  Port,  and  afterwards  the  Goods  are  conveyed 
trofs  the  land  or  by  Sea,  to  another  Port,  Cuftoms 
fhall  not  be  paid  for  them  at  the  Second  Port,  and 
that  this  is  not  within  the  Star,  of  3 H.  7.  Cap 
7.  Brutn  v6rf.  Foe.  1 Sid.  264, 

The 
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The  Plaintiffs  were  Farmers  of  the  King  of  his  C^nipofitioms 
Cuftoms,  and  the  Defendants  brought  into  Port  *1^ 
a Ship  with  Goods  and  unladed,  the  Cuftorrts  not  fotieiture, 
paid:  After  they  Compounded  with  the  King  for  the 
forfeiture,  ( which  the  Farmers  had  not  in  their 
Gram)  after  the  Farmers  brought  Debt  againft,therri 
for  the  Cuftom  of  r zd.  per.  Pound.  The  Defendants 
pleaded  this  matter  in  bar  ; and  upon  Demmurer 
Judgment  pro  Quer.  for  this  reafon,  becaufe  the  izJ. 
in  the  Pound,  became  a Duty  by  bringing  the  Goods 
into  the  Haven,  and  a Chattel  veiled.  By  Tanfeild, 
this  Cuftom  is  due,  when  a Ship  is  brought  with- 
in an  Haven,  with  Intent  to  Unlade  there,  but 
hot  when  they  are  caft  over  board  by  Tcmpeft.  Sal- 
ter and  Garraway  againft  Mai  amt.  i Rolls  Rep.  585. 

Salt  taken  from  a Spaniard  by  a Dutchman , by  Du-vforSak 
Commiflion  from  Scotland,  and  brought  into  Scot-  as 
land,  and  from  thence  into  England,  the  Duty  fhall  Pri  ic. 
be  paid  for  it  as  Scotch  Salt : But  if  it  had  been  taken 
by  Englifl)  Commiflion,  and  only  put  into  Scotland, 
it  fhould  pay  as  Engltjh  or  forreign  Salt,  within  the 
meaning  of  the  Statutes  of  the  12  Ca.  2.  cap.  18: 

Sell.  1 6.  and  14  Ca.  2.  cap.  1 1.  Sell.  38. again. ft 

Jaggard.  3 Kecble  J'to. 
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For  Merchant  Strangers  Pro  Mer.catoribus  Alic* 
concerning  Liberties  nigenis  de  Libertati- 
gr anted  to  them.  bus  eis  conceflis. 

31  Ci.  t.mon.  rT'IIe  KING,  to  his  T)  EX,  ^cc^tepffc.  |C. 

44.  intus.  1 Archbiihopi , &c.  Jt\  §aalutem.  Circa  bo* 
fendeth Greeting.  Con-  mini  ftotUUt  omnium  £0tC* 
corning  the  good  Condi-  caro2UmftibCcrfptO?UtnUe(p 
tion  of  all  the  Merchants  nojunt,  2Cn:rarum,$  pjo# 
of  the  Kingdoms,  Lands,  tlfncfarttnt,  bfbelictt,  Ale-* 
and  Provinces  under-writ-  mann.Franciae,IIi{pania:, 
ten:  That  is  to  lay,  Gcr-  Porrugalix,Navarr.Lunt- 
many,  France , Spain , Vortu-  bardix,  Tufciae,  Proven- 
gal,  Navarr,  Lombardy , Taf-  ciac  , Catalonia:  4 SDuta* 
cany,  Provence , Catalonia  • tUCtttOftti,  Aquitann.Tho- 
Ouf  Dukedoms  of  /iqui-  lofan.  Tatureini,  Flandr. 
tain , Tboloufe , Iurci»,  Flan-  Brabant,  I Omnium  alia* 
ders , Braban',  and  all  o-  Mm  tetfOrunt,  $ loCOJUJtt 
ther  Lands,  and  Foreign  frtratttojum  quotunqueno' 
Places  by  what  Name  foe-  mine  ctnCtantucj  benitnrf/ 
ver  called,  coming  into  UIH  fn  fttglUMI  ttodsutn 
OurKingdom  oi England,  Anglia:,  $ ibtOCin  COnbtC* 
and  there  remaining.  fantitun. 

We  being  very  f'olici- 

tous  out  of  Our  fpecial  j503 pttifpua  cura  folfeL 
Care  , that  under  Our  fat,  qualitfC  fub  nottro  60# 
'•  Dominion,  a freedom  of  tnfnio  tranquiUtati®,  t ple< 
Tranquility,  and  full  fe-  ne  ftcucitfltt'sf  imruunitatf 
curity  for  the  faid  Mcr-  tlffitOt  SpercatOJibu#  futile 
chants  may  be  provided  titf  tcmpojtbug  pjtparftur  : 
for  the  future,  fo  as  they  tit  itaque  bota  ipfQ|tmi 
may  the  more  readily  ap-  reObantuc  abnoftra,  $ Hcj* 
ply  themfclves  to  the  ler-  rri  noftri  fttbicia  pjomprP 
vice  of  Us,  and  of  our  eta;  iprojutn pctftfonibutf 
Kingdom,  Wegracioufly  fafofabilitec  annuentrsJ,  $ 
anfwering  their  Petitions,  ttstu  totunbetn  plenius 

andordaining  more  amply  cfltcucaitiJO,  in  fojma  que 
for  fecuring  their  Condi-  feqttitur  ojbinanteg Cubfctu 
rion  in  form  following  pta,  bittics  speccatoflbus  ppj 
under-written,areplcafed  nofaijS,  $ Ijcteblbug  nottrijf 
ro  grant  to  the  laid  Mer-  perpctUUmOWmup  CDn# 
c hunts  for  us,and  our  Heirs  tebtnDa. 
lerever.  Imprimis 
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Imprimis,  tdibCllCCt  , Jmprimii,  That  is  to  fay, 
quob  omncfj  spcrcatojea  That  all  Merchants  of  die 
DitfO:um  Kcgnojutn  $2£et*  faidKingdomsandlamds, 
racum  falbo  $ freure  fub  may  come  from  any  ether 
ttatfone?  p:otett!onc  nottra  place  fafe  and  fecure  under 
in  Dictum  Hcfinum  noflrunt  our  Tuition  and  Prote&i- 
Anglia?,  $ ubique  infra  po:  on  intoour  (aid  Kingdom  , 

teflatrm  nofftam  alibi  beni*  of  England,  and  every 
ant  cum  ©ccc{janlji(l2  Cui3  wheie  within  our  Domi- 
qutbufctmque,De  Muragioj  nion,  with  their  Mcr- 
Pontagio,$Pavagio,libe-  chandizes  of  what  fort 
ri($  quieti,  quobqtlc  infra  U loever,  and  be  unmole- 
bem  ttesnutn'J  potdfatrm  fted  and  quiet  concerning 
nottram,  in  Cibiratibu#,  * Murage,  f Pontage,  & * Pairing 
ISucgia,  f dilliSS  a?ercato»  ||  Pavftge,  and  that  with-  Wall*'. 
Ciiss  poOint  mrrcnci,  dun-  in  Our  laid  Kingdom  and  .+  Ridges.  . 
taxat  in  groflo,  tarn  turn  Dominion, they  may  Tra- 11  l dvtmms' 
inbigcniiJ,  fru  3ncohc«  t-  ftic|<  jn  rhc  Cities,  Bo- 
jufonn Ucgni. Spoteftatisi  roughs,  and  Market 
noftcepiebicte  quam  cum  A-  Towns,  only  in  grofs,  as 
lienigenis  ettcanrb  bcl  well  with  Natives  or  Im 


pjtt-atfgf.  3ra  tanicn  quoD 
sperccss  que  bulpcifrc 
Merceri.-tbocantuc  ac  Spe- 
cies, minuciatim  btnDf 
poiGnr,  pout  antra  fieri 
eonfuebit : C-t  quob  omnesc 
pxcDicci  a^cccatojcd  S©cr» 
cijanmfas  rung  quasi  ipfosi 
an  pjeDittum  liegnum  $ 
potettatem  no  gram  aDDm 
cecc,  feu  infra  itsetn  Keg* 
num  % porcKarrm  notfram 
entice,  brl  alias  acquirers 
ronngetit,  potDnt  quo  bo* 
Uicrint,  tarn  infra  Kegnutn 
poreifntem  nottrant  p e-- 
indairi,  quam  rjetra  bticerr, 
itu  poitaci  faccrc,  pra-tcr- 
quarh  ad  terras liianifefto- 
iuip  & notorioruin  lioiti 
uhiKegni  nbflri,  folbcnbo 


habitants  of  this  Our 
Kingdom  arid  Dominion 
aforeliiid,  as  with  Stran- 
gers, Foreign  and  Dome- 
ftick:  But  fo,  as  their 
Wares  vulgarly  called 
Mcrcery,or  the  SPECIES 
thereof,  they  may  fell  by 
Retail,  as  formerly  hath, 
been  accuftomed.  And 
that  all  the  laid  Merchants 
may  carry,  or  eaufe  to  he 
carried  whither  they 
pieaie,  their  Merchandize 
which  they  have  brought 
into  Our  laid  Kingdom 
and  Dominion,  or  other- 
wife  acquired,  except  to 
the  Lands  of  the  manifelt 
and  notorious  Lnemies 
of  Our  Kingdom,  paying 
1 i ?.  the 
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the  Cuftoms  which  lhall 
he  due,  Wines  only  ex- 
cepted, which  fhall  not 
he  exported  out  of  Our 
faid  Kingdom  or  Domi- 
nion, utter  they  have 
been  imported  into  Our 
(aid  Kingdom  or  Domi- 
nion, without  Pleafure 
and  efpecial  Licence,  by 
any  way  or  means  what- 
foever. 


conructwWttrS  quad  tobe* 
bunt,  Vinis  dunfaxat  ex- 
ceptis,  que  tie  roBcm 
no  feu  pot£ftatenottra,poCh 
quant  infra  Iotm  Itegnunt, 
feu  potettatem  noftrum 
Cutta  fuerlnt,  Gne  bcilun* 
tate  noflea,  * litmtfa  fpr* 
cfali,  non  liceat  Efis  tinted 
re  quo  quo  tuoDo. 


Item,  That  the  find  Mer- 
chants may  lodge  in  the 
Cities,  Boroughs,  and 
Towns  aforefaid,  at  their 
own  pleafure,  and  there 
flay  with  their  Goods,  to 
the  content  of  them  who 
entertain  them. 

Item,  That  every  Con- 
trad!  made  hy  the  faid 
Merchants  with  _ what 
Perfons  loever,  and  from 
what  places  loever,  for 
what  kind  of  Merchandi- 
ses loever,  fhall  he  firm 
and  liable,  lo that  neither 
of  the  Merchants  lhall  de- 
part from,  or  go  back 
from  his  Bargain,  after  a 
Goih  fevvj  is  given  and  re- 
ceived between  the  prin- 
cipal Perfons  contracting; 
and  if  it  happen  that  a 
contention  arife  on  the 
faid  Contract,  there  lhall 
beaTriai,  or  Inquifition, 
according  to  the  Wages 
and  C ultomsof  the  Fairs, 
and  Towns  where  fuch 


Item,  a&uotJpieWtti  Sper* 
catojcS , In  Cibitatibus, 
13urgis  pjtbtttig  p?o  uolun- 
fatrfua  bofpftari  tiaUanr, 

$ tnojati  CUUiS  ac  cum  bo* 
nis  fuis,  Qb  gcatum  ipfo  jum 
quojum  fucrintbof  pitta  Qbc 
tomus. 

Item,anuoO  qutllbct  con- 
tractus per  ipfoS  Spcrcato* 
res  cum  quibuftunque  per-- 
fonls,  unfiecunqite  genece 
fuptt  quocunque  fuerint 
spcrcljanO'fx , tnltujs  Gc* 
muS  fit  <|  GabillS  ; Ita 
quob  neuter  ipercaroiutn 
ab  iUo  Contractu  poflit  Dif' 
cebtrc,  vel  rcnitrc,  po£N 
quam  denarius  Dei  Inter 
ptinripalcs  prrfonas  con- 
reatentes , catties  fucrit 
5 rcccptus.  <£t  fi  fojftHi 
rupee  contractu  jjujufniottf 
contcntlo  ojiatur..  fiat  in* 
Be  pjobario  atir  InqnlGtio 
fectmoum  ufua  ? confue* 
tuDlnetf  jfedarum,  $ dth 
larum  ubl  Dictum  Contra. 

trim? 
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criwn  fieri  contiffecft  , $ 
intrf. 

Item,  P’omfrtimus*  pie.- 
fatto  £J5ercatonI)U3  p:o  no= 
bice,  $ IjercDibacs  noftn'3,  fit 
pcrpcrtumi  conccticnrece  . 
Quod  nullain  prifam  vel 
arreftationem,  feu  dila- 
rionem  occalione  prifx  dc 
cattero  dc  Mercimoniis, 
Merchandifis,  feualiisbo- 
nis  luispernos,  velaliutn, 
leu  alios,  pro  aliqua  nc- 
ceflitate  vel  cafu,  contra 
voluntatem  ipforum  Mer- 
catorum  aliquatenus  fa- 
ciemus,  auc  fieri  patiemurj 
nifi  ftatiin  loluto  pretio 
pro  quo  ipli  Mercatorcs 
aliis  huiufmodi  mercimo- 
nia  vendcre  poffint,  vel 
eis  alias  fatisfadio  ita  quod 
reputent  fe  contentos,  & 
quod  luper  mercimonia, 
merchandifas,  feu  bona 
iplorum  per  nos,  vel  mi- 
niftros  fuos,  nulla  appre- 
ciacio,  aut  xftimatio  im- 
ponctur. 


Item,  UoliimtiS,  SUiotJ 
omnes  loalUri,  dt  SCmuttri 
jfjriatum  , <£tb!rurttm  , 
ioucsojtun  $ eiillacum 
cpcccatoiiarum,  iBcccsro  i- 
lw3  antebictia  conquerenti* 
tit'3  coiam  rid , ceiercin 
judidam  f'acientde  die  in 
diem  (Inc  dilarione  fecun- 
Ju*n  LEGEM  MERCA- 
TOR l AM,  tie  uniuerfisi  $ 


Contract  fliall  be  made 
or  begun. 

Item,  We  promife  to 
the  aforefaid  Merchants, 
and  for  Us,  and  our  Heir . 
tor  eye/  grant.  That  We 
by  no  means  whatfoever 
will  make,  nor  fuffer  t - 
be  made  any  Prize,  or 
Arreft,  or  Detention  by 
occafion  of  Prize,  for  the 
future,  upon  their  laid 
Wares,  Merchandizes,  or 
other  their  Goods  by  Us, 
or  by  any  other,  or  others 
in  any  cafe  and  neccffity 
whatfoever,  againft  die 
will  ofthc  (aid  Merchants, 
without  the  price  pre- 
fently  paid,  for  which  the 
Laid  Merchants  might  lell 
to  others.  Wares  of  the 
like  fc-rt  for,  cr  othervvife 
tolatislie  them,  fo  as  they 
fliall  repute  themfelvcs 
contented.  And  that  no 
Appraiiment  or  Value 
fhall  be  put  upon  the  laid 
Mercliants  Wares,  Mer* 
chaindizcs,  or  Goods,  by 
Us  or  Our  Miniflcrs. 

hem,  Wc  will, vThat  all 
Bailiffs,  and  O Ulcers  of 
l'airs.  Cities,  Boroughs, 
and  Market  Towns,  fhall 
do  fpeedy  Juftice  to  the 
laid  Morchantscompiain- 
ing  to  them,  from  day  ro 
day,  without  delay,  ac- 
cording to  the  Mach anh 
Law,  concerning  all  and 
everv  tiling  which  by  the 
i i j laid 


laid  LauMnnybe  determi- 
ned. And  if  any  defed 
fhall  happen  to  be  found 
in  any  of  Our  Bailiffs  or 
MinLfters  aforefaid 
. whereby  the  faid*Mcr- 
chants,  or  any  of  their  Fa- 
dors  fhall  fuffer  lofs,  al- 
though the  Merchant  re- 
cover his  lolfes  againft 
the  Party  in  the  whole, 
yet  neverthelcfs.  the  Bai- 
liff, or  other  Minifters  of 
ours,  as  the  fault  requires, 
fhall  be  punifhed ; and 
We  grant  the  faid  Punifh- 
ment  in  favour  of  the 
Merchants  aforefaid.  for 
compleating  their  Right. 

Item,  That  in  all  kinds 
of  Pleas,  faring  in  the 
cafe  of  Crime,  for  which 
the  pain  of  Death  is  liable 
to  be  inflided,  where  the 
Merchant  fhall  be  im- 
pleaded, or  he  implead 
another,  of  whatfocver 
condition  tic  that  is  im- 
pleaded be  of,  whether  a 
Foreigner  or  a Dome- 
fHck,  in  the  faid  Fairs, 
Cities  , or  Boroughs, 
where  there  isafutficient 
plenty  ;of  Merchants  of 
the  Lands  aforefii id,  ami 
Jpquifition  there  ought 
to  be  made  ; half  of  the 
Inquifition  fhall  be  of  the 
faid  Foreign  Merchants, 
and  the  other  hah"  of  ho- 
neft  and  lawful  Men, 
yjierer.hc  Plea  happens 
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GnffUlffS  que  pec  eanben 
ficgent  porerunt  tecminacl 
<£t  fi  foge  inbeniatuc  De 
fectua  in  aliquo  liBalUbopur 
bcl9j)iniffcojutn  piebittoiun 
unbe  fibem  ajeuearojcs,  bq 
ro'.um  oliquisf  bilcffus  in 
commoba  futtinuecmr,  be 
fudinuecit,  licet  spercato 
becCucf  pattern  in  principal 
recuptcabecit  fiampna  fua 
nifjilominttjS  ISalltbuh,  be 
spiitifiec  aliuss  berfujs  jj>ojs 
ptout  Delutuui  ejtigit,  pu 
niatur,  $ punftionent  fiTatr 
concebimtiss  in  fabojeir 
fl^ircatoaura  piefciftojum 
pro  corum  juuitia  matu 
randa. 

Item,  SfcttoD  in  omnibus 
[jentcibub  placitojum,  fa! 
bo  eafu  ccimfmss  p?o  quc 
infligenba  fir  poena  moititf, 
ubi  s^ercato?  fmlpaciratus 
fuerit,  bclalfuin  implacitai 
becic,  tuiiifcunque  conbitf 
om'd  ibetn  implacitatutf  e 
titccir,  cnrnnrusf  bcl  p;f. 
barutf,  in  jDunDimss,  £ibi= 
tarilms.  fiiie  Buraia  ubi 
fuerit  fuffictena  copia  iPcr* 
catouun  pirbiftarmi  tecca; 
runt,  i inquffirio  fieci  Or# 
bear,  fit.  medietas  lnqu|li- 
tionis  de  eifdera  Mercaco- 
ribus,  & medietas  altera 
de  aliis  probis  & legalibus 
hominibus  loci  illius,  ubi 
plucitum  illud  offe.  conti- 
nent : Qi  G be  £Tm'Caro:}? 
bust  bictucum  3£errayiiit 
numecuji  non  inbeniatuc 
. fy  . fp^rien?. 
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fuffict«n0  , ponantur  in  happens  to  be  : And  if  a 
Inquifitione  illi  qui  ido-  /ufiicient  number  of  the 
nei  invenientur  ibidem.  Merchants  of  the  laid 
& refTdui  fint  de  aliis  bo-  Lands  (hall  not  be  found, 
nis  hominibus  & idoneis,  let  thofe  be  put  in  the  In- 
de  locis  in  quibus  placi-  quifition  who  /hall  be 
turn  ilhid erit.  found  fit  in  that  place> 

and  let  the  refidue  be  of 
other  good  and  fit  Men, 
in  the  places  in  which 
that  Plaint  fhall  be. 

Item,  UolutTtUjf,  £Djt)b  Item,  We  will,  ordain, 
namujs  ? gnatuimuss  , and  appoint,  That  in  «*- 
2&uob  In  qnaliliet  Eltlla  very  Market,  Town,  and 
Spercatojta  $ jrccia Kcff*  Fair  of  Our  laid  King- 
ni  nottctpichltti,  (f  alibi  in:  dom.andel/ewherc  wich- 
fra  IdottQatEm  nodram , in  Our  Dominion,  Our 
Pondus  noftrum  in  CfCtO  Weight  is  to  be  put  in  a 
loco  ponattic,  $ ante  potu  certain  place,  and  before 
Dcrationem  5>ratcca  in  pje*  weighing  thereof , the 
fentia  (Smptojisf  acnOito'  Scale  to  be  empty  in  the 
n'0  bacua  bibcatuc,  ?quob  pre/encc  of  Buyer  and 
L^acljia  Ont  cqualia,  $ EF  Seller , and  the  Arms 
tunc  ponbtrato?  ponbEcet  thereof  to  be  equal ; and 
in  c quali,  * cum  ^ratcram  when  he  hath  fer  the 
pofutcit  in  aqnali,  flatim  Scale  equal,  he  is  forth- 
amobcat  mamitf  fuag  fra  with  to  take  off  his  Hands, 
quoD  remancat  in  ccquali,  fo  that  it  may  remain  e- 
qu.odq;  per  totumR  cgnum  qual,  and  that  through - 
& Poteftatem  noftrum  u-  out  Our  whole  Kingdom 
num  fit  pondus  & una  and  Dominion,  there  be 
menjura,  & figno  Scan-  one  Weight anJ  Meafure, 
dardi  noftri  fignentur,  & both  of  them  /baled  with 
quod  quilibet  pofi-t  habe-  the  Sign  of  Our  Standard, 
re  Stateram  unius  Quar-  and  that  every  one  may 
teroni  & inlra,  ubi  contra  have  a Scale  of  one  Qu*r- 
Dominutn  loci,  nut  liber;  ttront  and  under,  where 
tatem  pec  J^QSJ,  fen  3ntt'  contrarv  to  the  Gover 
ccffojfP  nollro0  concflfutn  nour  of  the  find  place,  or 
il:ub  non  fuerfr^  Qbe  contra  Liberty  bv  Us,  or  Our 
tlill^um  aut  JFcriarijtu  Anccftors  it  was  not  gran- 
ted, or  contrary  to  the 
i i ^ Cuftom 
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Cuftom  of  the  V illages  and 
fairs  hitherto  obferved. 

Item, We  will  and  grant, 
That  fome  certain  faith- 
ful and  difereet  Perfon 
refiding  in  Lorttlcn,  may 
be  appointed  a 'Jn(hcr  in 
behalf  of  the  before-men- 
tioned Merchants  before 
whom  they  may  plead 
fpecially,and  morefpeedi- 
ly  recover  their  debts,  if 
the  Sheriffs  and  Mayors 
diftribute  not  to  them, 
day  by  day  compleat  and 
fpeedy  Juftice,  that  then 
a Commjfiion  be  granted 
to  the  aforefaid  Mer- 
chants, belides  this  pre- 
sent Charter  > viz.  con- 
cerning thofe  [ Goods  ] 
which  are  to  be  convey- 
ed between  Merchants 
and  Merchants  , accor- 
ding to  the  Mt  r chants  Law. 

Item , We  Ordain  and 
Appoint,  and  Our  Will 
and  Plealiirc  is,  for  Us 
and  Our  Heirs,  That  this 
Ordinance  and  Statute  be 
firmly  kept  for  ever,  not- 
withstanding any  liberty 
whatfoever  which  We  or 
Our  Ileirs  for  the  future 
Ih;;ll  grant ; the  faid  Mer- 
chants ought  not  to  lpfe 
their  above  writccnLiber- 
tics,  ©r  any  of  them : Arid 
for  and  in  confidential! 
of  their  obtaining  the 
faid  Liberties  and  free 
Ufa^es,  and  Our  Prifcs 


confuttubfnem  |ja(t£itu?s  ob= 
Cerbatam. 

Item,  EiolumuP  4 con- 
eebimuP, 2fcuob  aliquipcer* 
tup  foomo,  4 flbelfp,  <t  Olftf 
cretup  London  rettbenp, 
affignttacJuftitiariusMer- 
catoribus  memoratis,  co* 
ram  quo  baleant  fpccialircc 
placitate,  4 bebita  fua  re* 
cuperate  celcritec,  fi  Slice* 
cmitep  4 Spajotep  tip  non 
fattrent  be  bit  in  bitm  cc* 
Itcip  iuCtitie  complement 
rum,t  inbeSat  Commiffip 
terra  c^ac^wi  pitfcnmn 
conccffa  tpcrcarojibup  am 
rcDiftfP,  Itiliccr,  be  Ijiip 
qua:  funt  inter  spcrcatojep 
4 Stfercatoiep  , fccunbuiu 
LEGEM  MERCATO 
RIAM  bebuccnba. 


Item^binannP  t feta 
tuimup,  4 Cibinotioncgi 
illant  fetatutumque  pro 
Nobis  Sz  Hacrcdibus  nof 
tris  in  perpetuum  Volu- 
mus  firmitcr  obfervari , 
quob  p;o  quacunquc  liber  ra- 
te quoin  tjjop  btl  Ipercbeg 
nod ci  be  cectcro  conccbi- 
mup  , pgfari  ©crototcP 
fupja-lrcipras  ILibcrrarea , 
V'Cl  eanun  ahquain  non  a« 
mutant,  pjo  fupiabtrtip 
autem  Lfkrtatibits  4 !ffac- 
f;p  Conflict pDinilus  obtf» 
ncnbiP,f4  phfipnoilris  rc> 
ni‘trcnb(p  cifbem  fcpctuttf 

avrfatwr,? 
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S®*ttatO?80  un(tccQ  $0n>  to  be  remitted  to  them  i 
gulf  pjo  Ce  $ orumbuflaUfg  All  and  fingular  the  faid 
Dc  parttl'UjS  lui0,  JpobijS  Merchants  tor  themfelves, 
toncoj&iter  t unatUtiuret?  and  all  others  on  their 
conceffetunt  quob  be  quolf*  part,  have  heartily  and 
bet  Dolio  vini  quolJ  aTOu*  unanimoufly  granted  to 
cent,  tJfl  abbiiti  fatfent  in*  Us  that  for  every  Hog- 
fca  itEgnum  $ peteflarem  / headofWme  which  they 
noQtani,  & unde  Marina-  fhall  bring  in,  orcaufe  to 
riis  frettum  folvere  tene-  be  brought  in  within 
buntur,  fclbent  j£obl0  ® Our  Kingdom  or  Domi- 
©crtDibttS  noffcfg  nomine  nion  thereof ; and  from 
Cuftumx,  DUOS  <&ol*CosS  whence  they  arc  obliged 
ultra  antfquag  CuttusnasS  to  pay  Freight  to  the  Ma-r 
defftatf.  4 in  SPtnacffS  Cob  riners,  to  pay  to  Us  and 
bi  conCtlEta0,  nobfo  aut  a?  to  Our  Heirs,  by  the 
life  fnCra  quabiaginta  tneef  Name  of  Guftom,  two 
pottquaut  ejetea  j^abcjS  no  niillings  over  and  above 
Stream  po&ta  Cuttlnt  Oftta  rhe  ancient  Cuftoms  due, 
tifna,  and  accuftomed  to  be 

paid  in  fence  within  forty 
days  after  the  faid  Wines 
are  put  on  fhore  out  of 
the  Ships. 

Item,  iDc  quolfbct  Sac-  item.  For  every  Sack  of 
co  Lanx,  qutm  Dicti  eper* , Wooll , which  the  faid 
cato;.£0,  out  alff  nomine  i>  Merchants  or  others  in 
foium  etnent  i{  Oe  Krgnp  t}iejr  names  tiQ  buy,  and 
noflro  tOuccnt,  aur  run  $ ouc  cf  this  Kingdom 
cOlttt  fntitpt,  Colbcnt  qua-  tranfport,  or  buy  to  tranf- 
draginta  Denarios  Or  iiv  port,  {hall  pay  forty  pence 
cremcnto, ultra  Gttdumnni  over  arKj  above  the  anci- 
antfqunm  dimidix  Marcx  enc  Quftom  Gf  half  a 
que  ppu3  fucrat  {fcrfoluta.  Nlark  , which  formerly 
Ct  p’.o  Hallo  Co?fojum  cr«  vvaspaid.  And  for  a Laft 
rraM.cgtuun  $ potrffattm  0f  Hides  carried  out  of 
nottram  Wi  endotum  0 mi--  tiljs  Qur  Kingdom  and 
Oiam  spatcam  . fupja  i0  Dominj0n  thereof,  to  be 
quoO  c ? ontiqtm  Cuftutna  lo!J^  h.llt-  a Mark  over 
atncfl  foltjebatur  i-Or  fimf.  anti'  above,  that  which 
liter  be  t rcccntf0  pdlihnss  accorjing  to  ancient  Cu^ 
Lar.'{uif!j  cytia  iicgiuini  'I  p01Tj  vvus  formerly  paid  ; 
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and  likewife  for  three  poteffatem  noffcam,  btbtP 
hundred  VVoollfelsto  be  tenbi*,  quabjagmtaOenau* 
carried  out  of  this  King-  03  ultra  cectum  lUub  quob 
dom,  forty  pence,  bciides  be  antique  Cuttutna  Cuew* 
that  certain  fum  which  PlfUP  WtUIU. 
according  toancientCu- 
ftom  was  formerly  given. 

1: cm.  Two  shillings  for  Item,  S5U0£  &Bli0OjS  JJC 

every  Scarlet,  and  Cloth  qualibet  Scarleta,f  panno 
dyed  in  grain.  tincto  In  ffcaito. 

Item , Eighteen  pence  Item,  D'jnn  $ otto  bet 
for  every  Cloth  in  which  natt03  be  quolibet  panno  fit 
part  of  a grain  colour  is  quo*pacff  grani  fuerit  in- 

^ntermixt.  termixta. 

hem,  Twelve  pence  for  Item,  Duohf  tint  Dena* 
every  Other  Cloth  with-  C(0g  De  quoUbet  panne  alio 

out  grain.  fine  grano. 

Item,  Twelve  pence  for  item,  E'uobeclm  bena* 
every  Quintal  of  Wax.  tfo0  ttc  quolibet  Cera:  quin* 

tollo. 

And  whereas  fome  of  Cumque  He  pjefctljS 
the  laid  Merchants  deal  stream,  tbtitf  noniuilli  ro» 
in  other  Commodities,  as  turn  alias  tferceant  i|Jec* 
Goods  weighed  with  tfjanblfaS,  ut  be  aberto 
Avoir  Ju  pois  Weights,  and  ponberls  , be  all#  ee* 
in  other  fine  Goods,  as  bus  fubtlilbu?,  ficut  be pan= 

* r • r r ,^oth  T‘irfr>  °f  Silk,  of  mg  Sacfen,  be  &erlto,  Dt 

• n uwPd  * CarMtu,  of  Ilair,  and  Cinbatts,  at  £>eta,'  tali# 
sfindonibus  e/1”1?  °thcr  Mcrchan-  biberGS  mertiLud,  ? be  t* 
Lawn,  cam.  dizes, in  Horlcs  aifo,  and  qtifg  rriam,  at  aliis  anuro* 
lr,ck,  or  other  other  A nimals.  Corn,  and  ItlnisJ,  ISlabo,  $ all#  rebuff, 
jhie Linnen.  otliei  Wares  & Merchant-  a tpercljnnClOff  multimobiff, 

di/cs  of  different  lorrs,  qux  ab  cecram  CufUinwnt 
which  cannot  eafily  be  facile  pcift  non  potefunt, 
put  to  a certain  rate  of  iibent  £percato;tff  rortccCfc= 
Culfom  ; The  laid  Mer-  tunc  bate  jlobfo  <t  Ifttrebl* 
chants  have  conlented  to  buo  noRris  be  qualilct  IT* 
give  Us  and  Our  Heirs  li:a  argent! cGimsticinlg  Teu 
for  every  Twenty  Ihitl-  balotfff  rccunt  a Otercljan* 
ings  Ellimation  and  value  tiTacum  IjtfiuCmobi  quocun 
of  thole  Wares  and  Mcr-  que  nomine  crnfeaniur, 
ctejndi/cs,  by  vvhatfoever  ties  denarios  de  libra  m 

1 mttomr 
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fntcoictt  returns  spercljatv 
WCacum,  tpfarum  in  Keg* 
num  ft  |00te(fatem  nottram 
pjcDitfam  infra  bfgfnti  tifcss 
poflquam  fcwufmobf  Keg  ft 
spcrciiantJifjc  in  Kegnum 
$ porettatemnoflramabbuc* 
tx,  $ etiant  ibificm  cxiyie* 
tratv,  fite  benbftx,  fuerint. 
Et  fimiliter  trt9  Denatfojf 
be  quaiibct  Ub?a  atgemi  in 
rDudtone  qunrumrunque  ce< 
rum,  $ £pmljcinbifarutii 
ijujutmoCi  emptarum  in 
Kegno  $ porcflate  nofira 
RrbfttfsS,  ultra  Cultunws 
antiqua^  nobiss,  aut  ahi£ 
ante  batag,  Et  fuper  ba= 
io?e  $ tflimatione  reruin  t 
^ercfjanbtCaiunt  fcujufmo' 
bi,  be  quibus  tree*  benartf 
be  qualibct  libja  ar* 
gentf  ticut  pjeOfcitur  fttnt 
Colbenbi  j ceebatur  eis  pep 
Ifterass  quajj  be  SDommfjJ 
aut  fociijy  fuib  offenbere  po» 
ternnc,  <s  (i  literals  non  i>a* 
btattt,  &teruc  in  fcac  parte 
Ipftpum  spercatojumfl  pje* 
tenteU  fuerinr,  bel  ballet* 
toium  fuoium  in  roumbem 
©ercatojum  abfcntia  jura^ 
tnrntis. 


Liceat  iuFtipct:  £>ocff*  be 

eoeietate  £u»ci'tac©j*«:'. . 

b»(toiUiit  infra  T v i t 

|)oteaarf*n  n m 

t ■ 


name  they  he  called,  three 
pence  in  the  pound,  upon 
the  Entrance  of  their 
W ares  and  Merchandizes 
into  Our  Kingdom  and 
dominion  aforefaid, with- 
in twenty  days  after  fuch 
Wares  and  Merchandizes 
ihall  be  brought  into  our 
Kingdom  and  Domini- 
on aforefaid  , and 
there  fhall  be  unladen, 
or  fold.  And  likewife 
three  pence  for  every 
twenty  (hillings,  at  the 
Exporting  of  what  kind 
foever  of  Wares  or  Mer- 
chandizes bought  in  Our 
Kingdom  and  Dominion 
aforefaid,  befides  the  an- 
cient Cuftoms  formerly 
giyen  to  \J s,  or  to  others. 
And  over  and  above  die 
value  and  eftimation  of 
the  faid  Wares  and  Mer- 
chandizes for  which  three 
pence  for  every  twenty 
(hillings  as  aforefaid  are 
to  be  paid  ; they  are  to 
have  credit  by  Eetters, 
by  them  to  he  produced 
from  their  Principals  of 
Partners,  and  if  they  have 
pone,  Ect  it  be  determi- 
ned in  this  cafe,  by  die 
Oaths  of  the  laid  Mer- 
chants, or  in  their  ab-, 
fence,  of  their  Servants! 

Moreover,  Jt  may  be 
lawful  for  the  Society  of 
the  Merchants  aforefaid* 
co  fell  Wooll  to  the  J el  • 
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lows  of  the  laid  Society*, 
and  likewife  to  buy  the 
fame  one  of  another  with- 
in Our  Kingdom  and  Do- 
minion,without  payment 
ofCuftom : Provided  that 
the  faid  Wooll  come  not 
to  fuch  hands  whereby 
we  may  be  defrauded  of 
Our  Cuftoms 

And  furthermore  be  it 
known.  That  after  the 
faid  Merchants  have  once 
in  any  one  place  within 
Our  Kingdom  and  Do- 
minion paid  our  Cuftoms 
granted,  as  aforefaid,  to 
Us,  for  their  Merchan- 
dizes in  form  aforefaid, 
and  thereupon  they  have 
their  Warrant,  they  Hull 
be  free,  and  unmoleftcd 
in  all  other  places  within 
Our  Kingdom  and  Do- 
minion, from  payment  of 
the  faid  Guftom  for  the 
lame  Commodities  or 
Merchandizes  by  the  laid 
Warrant,  whether  fuch 
Merchandizes  remain 
withinOur  Kingdom  and 
Dominion,  or  are  carried 
out,  Except  Wines  which 
without  Our  leave  or  li- 
cence, as  aforefaid,  are 
by  no  means  to  be  Expor- 
ted out  of  our  Kingdom. 

Wc  will  alfa,  and  for 
Us,  and  Our  Heirs  grant. 
That  no  Exaction,  Prile 
or  I.o^nj  or  any  other 


dam,  lianas  hestbrre  oliis 

fociis  Uus,  4 fimilim  e# 

mere  ab  cifbem  abfqttc  Cu‘ 

ttuma  tolbenba  •,  ita  tamen 

quob  bictx  liana:  ab  tales 

mantis  non  bebemant, quob 

be  <£u(tuma  nobis  bebita 

befraubemur. 

» 


Et  prxterea  eft  feien- 
dum,  S5uob  poflqitom  (x* 
ptbicti  £0cteatojc3  fcmel  in 
tmo  loco  Infra  Kegnum  t 
potettarrni  noftram  Cu* 
llumatn  nobis  conceffam 
fuperiuS,  p:o  20ert&tinbtfis 
fuls  in  foyna  folb.tint  fu* 
p:aDicta$  fuum  fjabeant  in> 
be  Warrantum,  crunt  Uhe- 
ri  ft  qtitcti  in  omnibus  alii* 
lecis  infra  ttegmmt  <j  po* 
retlatmt  noUram  pKbtdani. 
be  Col  tit  tone  CtDumx  |ju# 
ptfnijbi  p:o  cifbem  £l9eip 
cljanbiQs,  Ctu  ajcrcimoniiS 
per  tbrm  uJarcantum, 
be  litiiuhnobi  Cpercbanbtfx 
fttfca  Itcgnuni  * poretta- 
tem  noftram  remancanr, 
ftt>e  e.iteriuS  bcfernnrur, 
Crccptts  hint's  qtte  be  Hra* 
no  | poreftate  piebittis  , 
fine  Volunrarc  a liemria  nef; 
tra  Cent  picbittum  eft,  nuU 
latcnus  ebucantur. 


Volumusautcm,  ac  pro 
Nobis  & llxrcdibus  nof- 
tris  concedimus  , C.uob 
nulla  Cfuttio,  p?ifa  vrl 
pjeftatio. 
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aut  alfquoij  alluD 
onus  rupee  perfenaS  SOec* 
cstomm  pjtPiaojm,  spec* 
cfjantu'fas,  feu  bona  co;mt* 
firm  aliquarenus  (tnponatur, 
cornea  fojmam  erpuffam 
fuperfus,  $ ronceffam. 

LMls  teffibuss  bcnerabfliV 
bus  ^atrlbus  Roberto 
Cantuarienfi  UccbRpifcopo 
rotfuS  Anglia'  pjimatc, 
WaitcroCoventr.d  Litchf. 
(Epifcopo,  Henrie  de  Lacy, 
Comite  Lincoln, Humfri- 
dode  Bohun,  Coinite  He- 
reford. & EiTex.  ac  Con* 
(lobular.  Angl.  Adomar. 
de  Valentia,  Galfrido  de 
Geynvill,  Hugone  le  dc 
Spencer,  Waltero  de  Bel- 
lo Campo  £>entfcaIlo  poC= 
Pftti  nofln,  Roberto  de 
Bures  $ alijs.  Dar,  per 
mammi  nortcam  apub 
Weftni.  pjimo  Die  jfcb|. 


burden  (hall  be  impofed 
in  any  part  or  meafure  on 
the  perlons  of  the  laid 
Merchants,  their  Mer- 
chandizes , or  Goods  , 
contrary  to  the  form  be- 
fore expreffed  and  grant- 
ed. 

Witnefs  hereto.  The 
Reverend  Fathers  Robert 
Archbifhop  of  Canterbury 
Primate  of  all  England, 
Walter  Bilhop  of  Coventry 
and  Litchfield,  Henry  de  La- 
cy Earl  of  Lincoln , Hum- 
phrey de  Bohun  Earl  of  He- 
reford and  Ejjex,  and  Con. 
liable  of  England,  Adoma- 
rus  of  Valentia,  Galfrid  of 
Geynvil,  Hugh  de  le  Spencer, 
Walter  de  Bello  Campo 
Chamberlain  of  our 
Houle , Robert  of  Bures, 
and  others.  Given  by 
Our  Hand  at  IVe/fminfier 
the  Firft  day  of  February. 
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VIII.  Subfidv  is  a Duty  payable  for  Merchandizes  5^ 
Exported  and  Imported,  granted  by  Ml  of  Parlia-  l,,rs  j„  "5, 
ment  for  the  life  of  the  King.  And  are,  Cai'eofc  v- 

1.  Aids  and  Sublidies  payable  out  of  Native  Com- 
moditics  Exported  and  Imported. 

2 Ittnr.nge , which  is  a Subfidv  out  of  Wines  of  all 
forts  ; and  Poundage,  which  is  a Sublidy  granted  out  t'tny 

of  all  Commodities  Exported  and  Imported,  except  anJ 

Wines  and  ancient  Staple  Commodities,  and  is  the  iwnj/^e. 
twentieth  part  of  the  Merchandize,  Impolts  or  Du- 
ties payable  for  Merchandizes  rated  and  alfeiled  by 
Parliament ; and  then  they  are  in  the  nature  of  Sub- 
lidies impofed  by  the  Kings  Prerogative. 

. The  Rates  are  generally  agreed  on  by  the  Com- 
mons Houle  of  Parliament,  and  are  exprefl.  in  a 3ouk 

commonly 
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Vide  in  tic. 
I’n  (age. 


Pi  regions  in 
Tunnage. 


Oireftions  in 
poundage. 


eufloms.  iook  n. 

commonly  called  the  Rates  of  Merchant  • that  is  to 
fay,  the  Subfidy  of  Tunnage  and  Poundage,  and  the 
Subfidy  of  Woollen  Clothes  or  old  Drapery,  and  are 
fubferibed  with  the  hand  ofthe  Speaker. 

IX.  All  Merchant-Strangers  bringing  in  any  fort 
of  Wines,  are  to  pay  Thirty  (hillings  on  the  Tun  o- 
ver  and  above  the  Rates  which  the  Natives  pay,  in- 
cluding Twenty  (hillings  the  Tun  formerly  paid  to 
his  Majefty  by  the  name  of  Southampton  Duties,  for  all 
W ines  of  the  growth  of  the  Levant ; for  which  fort 
of  Wines,  the  Stranger  is  alfo  to  pay  to  the  ufe  of 
the  Town  of  Southampton  for  every  Butt  or  Pipe  Ten 
(hillings. 

Aliens  are  likewife  to  pay  the  ancient  Duty  of 
Buttlerage,  which  is  2 s.per  Tun. 

Rule,  That  all  fuch  Wines  as  fhall  he  landed  in  any  of 
the  Out-Ports , and  Cuflom  paid,  and  afterwards  brought 
to  the  Port  of  London  by  Certificate,  fhall  pay  fo  much  more 
Cuflom  as  they  paid  fhort  of  the  Duty  due  in  the  Port  of 
London. 

For  every  Tun  of  Beer  to  be  Exported  in  (hipping 
Englifii  built  in  Money  muft  be  paid  Two  (hillings 
And  for  every  Tun  of  Beer  Exported  in  any  other 
(hipping  in  Kloney  fix'  (hillings. 

X.  IF  there  (hall  happen  to  be  brought  or  carried 
but  of  this  Realm  anyGoods  liable  to  the  payment  Of 
Cuflom  and  Subfidy  which  are  omitted  in  the  Book 
of  Rates,  or  are  not  now  u(ed  to  be  brought  in  or 
carried  out,  or  by  reafon  of  the  great  diverfity  of 
the  value  bf  Ionic  Goods  could  not  be  rated  ; That 


in  filch  cafe  every  Cuftomer  or  Colledfor  for  the 
time  being,  (hall  and  may  levy  the  laid  Cuftoni  and 
Subfidy  of  Poundage  according  to  the  value  and  price 
of  fuch  Goods  to  he  affirmed  upon  the  Oath  of  the 
Merchant  in  the  prefence  of  the  Cultomer,  Collec- 
tor, Comptroller  and  Surveyor,  or  any  two  of  them, 
Pirrft  ons  for  XI.  Every  Exghjl  Man  (hall  pay  for  every  fhort 
dir  payment  Cloth  containing  in  length  not  above  28  Yards,  and 
u'lmWdL.n *n  we^Pr  not  above  64  lb.  white  or  coloured  by 
Clothe.-  or  olJ  P'm  to  he  fliippcd  and  carried  out  of  this  Kingdom, 
Drapery.  Three  (hillings  four  pence,  being  after  the  rata  of 
two  farthings  and  half  a farthing  and  pound  weight. 

And 
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And  fo  after  that  rate  for  all  other  forts  of  Clothes 
of  greater  length  and  weight,  allowing  not  above 
Twenty  eight  Yards,  and  fixty  four  poutid  to  a fhort 
Cloth  ; that  is  to  fay,  for  every  pound  weight  over 
and  above  fixty  four  pound,  two  farthings  and  a half 
farthing:  And  for  all  other  forts  of  leffer  Clothes  to 
be  allowed  to  a fhort  Cloth ; that  is  to  fay,  every 
Stranger  fhall  pay  for  every  fhort  Cloth  com.  in  length 
not  above  28  yards,  and  in  weight  not  above  64  lb, 
white  or  coloured,  by  him  to  be  fhipped  or  carried 
out  of  this  Kingdom,  Six  fhillings  eight  ponce,  be- 
fides  the  old  Duty  of  one  fhilling  and  two  pence. 

And  fo  after  that  rate  for  all  other  forts' of  Clothes 
of  greater  length  and  weight ; and  for  all  forts  of 
leffer  Clothes  to  be  allowed  to  a fhort  Cloth ; That 
is  to  fay, 

Dorjet  and  Somcrfet  Dozens,  Rudge  waflit,  Cardinals, 
Tinv’bttes, Straits,  Staftfes,  Stockbridges , Taveflock,  feven 
of  each  fort  fhall  be  allowed  to  a fhort  Cloth. 

Tauntons , Bridgwaters,  and  Dunfiars,  the  fifty  not 
exceeding  64  If,,  in  weight;  Devon.  Dozens  contain- 
ing 1 2 or  1 3 yards,  in  weight  1 5 lb.  five  to  be  allow- 
ed to  a fhort  Cloth. 

Ordinary  Penny  flones,  or  Fore(l  Whites  cont.  between 
12  or  1 % yards,  and  in  weight  a8  pounds.  Shorting 
Pennyflones  cont.  13  or  r4  yards,  and  in  weight  3 > 
pounds  unfrized,  four  to  be  allowed  to  a fhort  Cloth. 

Narrow  Yorkjhire  Kerfies  Whites  and  Reds,  com.  not 
above  17  or  *8  yards,  and  in  weight  22  pound. 
Hampflnre  ordinary  Kerfies,  Newberry  Whites,  and  o- 
ther  Kerfies  of  like  making  to-at.  24  yards,  and  in 
weight  2H  |b.  Sorting  Hampjhire  Kerfies  cont.  28  pound, 
and  in  weight  31  pound  ; Three  of  them  to  make  a 
fhort  Cloth. 

Northern  Dozens,  fingle  forring  Penny  Hones  cont. 
between  13  and  ry  yards,  and  in  weight  pound 
Prized,  Two  of  them  to  make  a fhort  Cloth 

And  the  Northern  Dozens  double,  one  to  be  ac- 
counted for  a fhort  Cloth. 

All  which  fhall  go  and  be  accounted  for  fiiorc 
Clothes,  and  fhall  pay  after  the  rate  of  tire  fhort 


Cloth 
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Cloth  before  rated,  and  for  over-weight  two  far- 
things and  one  half  the  pound. 

The  new  fort  of  Cloth  called  the  S patu(h  Cloth, 
otherwife  Narrow  Lift,  Weftern  Broad  Cloth  not 
exceeding  25  yards  length,,  and  4?  pounds  m 
weight,  to  he  accounted  two  thirds  of  the  fhort  Cloth 

before  rated.  . , „ ,.  . , 

And  for  every  pound  weight  exceeding  4 , pounds, 

two  farthings  and  half  a farthing  the  pound  weight. 

Cloth  Radies,  alias,  Cloth  Serges  cm.  1°  yards 
weighing  40  pound,  to  be  accounted  two  thirds  of 
the  ftiort  Cloth  before  rated  . . , 

And  for -every  pound  exceeding  40  pound  weight, 
two  farthings  and  half  a farthing  the  pound  weight. 

And  for  any  otherfort  of  Woollen  Cloth  of  the  Old 
or  New  Drapery,  and  not  mentioned  in  that  Book, 
to  pay  two  farthings  and  half  a farthing  the  pound 
weight : And  for  any  other  fort^pf  W oollen  Cloth  of 
the  Old  or  New  Drapery  and  not  mentioned,  is  to 
pay  two  farthings  and  half  a farthing  tor  the  bubli- 

dy  of  every  pound  thereof.  . 

By  the  Book  of  Rates  annexed  to  the  Adt  ot 
Tunnagc,  and  Poundage  y /.  per  Cent,  are  allowed 
to  the  Merchants  out  of  the  Subfidy  for  Poundage, 
and  10/.  more  for  ready  Money  : And  whereas 

jzl  in  the  Pound  is  due  and  payable  to  the  King 
for  Poundage.  6d.  in  die  Pound  more  is  given  by 
another  Aft  called  the  Additional  Duty.  And 
whether  or  not  y,/.  per  Cent,  fliall  be  allowed  out  of 
this  Additional  Duty,  br  not  was  the  Queltion. 
Ter  Curiam,  y l.  per  Cent,  ought  to  be  allowed  out  of 
the  Additional  Duty  as  well  as  out  ot  the  xi  a.  ^ per. 
Pound  for  it  appears  in  divers  Places  ot  the  Book  o f 
Rates  that  6 d.  in  die  Pound  it  lookt  upon  ds  part 
of  the’ Subfidy  of  Poundage,  and  5 1 is  to  be  allow- 
ed out  of  all  Subfidies.  The  Book  of  Rates  is  Incor- 
porated into  the  A <ft  of  Parliament,  and  is  part 
of  it  fo  that  whatever  is  there  muft  be  taken  as  coiri- 
prifed  in  the  Body  of  the  Act  it's  felf,  Tafillwfi 
agdinft  Sir  John  Harrifon , Hardrejs,  349. 
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pa?acp,  Sic. 

L Of  Impofuion:  on  the  "Mann-  Liquors,  and  Rates  on  the 
failures  of  France  by  Lex  fame. 

Talionis.  IX.  Of  Native  ComtnodUi-s, 

II.  On  Vinegar,  Perry,  CideT,  andfuck  as  were  formerly  ; , : - 
and  Rape,  Cu/lohts  payable  by  hibited,  may  be . sranfportcd, 

DenRons  and  Strangers,  and  faying  certain  Duties. 

Log-veood  made  Importable.  X.  Beer,  &c.  Exported  ■ Skint', 
m.  On  Ships  that  have  not  two  I Leather,  8;c.  Tran/ portable 
Decks , and  16  Guns.  _ paying  certain  Duties — - 

IV.  On  Sale,  Beer,  Cider,  Perry,  Bullion  and  Coyn  only  e SO- 
X'inegar,  a further  huty.  copied. 

V.  Of  tie  Duty  called  Coynage,  XI.  Of  Spices  Importable  by  any 

and  upon  what  impofed ; and  Nation. 

the  temporary  Impofition  cal-  XII.  Of  great  and  leffer  Officeri 
ted  the  Additional  Duty.  Fees,  and  of  Goods  net  pay- 

VI.  Of  Goods  particular  Impor- \ mg  one  pound  CuRomin  or 

ted  by  Aliens  ; and  Rules  for  out , what  Fees  to  be  taken, 
petty  Cujloms  and  other  mat-  XIII.  Voluntary  Gifts  from  forhe 
ters  relating  to  Duties.  _ efteemed  on  Bribes , and 

VII.  Of  Aliens  Cujloms  on  Fifk  Rates  about  payment  of  Feel, 

and  other  Commodities,  and  XIV.  Of  Allowances  for  Jury, 

Rates  upon  the  fame:  what. 

VIII.  IMpofitions  on  Foreign 

I,  ^T'Herc  arc  feveral  duties  impofed  fubfequent  SubfequSHt 
JL  to  the  Duties  payable  by  the  Book  of  Rates  fmP0(it‘<>ns  . 
and  oyer  and  above  the  fame ; that  is  to  fay,  on.all  tlle  Ac* 
Ships  belonging  to  the  french  Kings  Subjects,  which  ®er  s n" 
fhall  lade  or  unlade  any  Goods  in  this  Kingdom,  or  acd  tSoirU'K 
fet  on  ihore  or  take  in  any  Paflenger,  or  pay  20  s.  of  Rates; 
per  Tun:  This  was  an  Oliver  foi;  a Rowland,  tile  French 
King  having  done  us  the  like  kindnefs,  by  impofing  1*  Car-  it 
the  value  of  fa  Solz,  on  every  Englijh  Ship  ■ this  Coni-  , 
piement  ladled  but  three  weekslonger  tlian  tbe  French 
King’s  ; his  removed,  ours  drops. 

, II.  So  likewife  on  V inegar,  Perry,  Rape,  Cider,  This.coiltdW 
and  Cidcr-cagcr  imported  from  Foreign  parts  per  as  the  Tan; 

K k E*>pl<lh 
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Enghfb,  (hallanfwer  Six  pounds  ten  (hillings per  Tun; 
if  by  Strangers,  then  but  fix  pounds. 

But  if  they  (hall  Export,  then  Three  pounds  ten 
(hillings  per  Tun  (hall  he  repaid  to  the  E ng/ijh3  and 
Four  pounds  fifteen  (hillings  to  be  repaid  to  Strangers. 

The  Statute  of  Eliz,.  cap.  prohibiting  the  Impor- 
tation of  Log-wood,  repealed;  and  the  fame  may 
be  Imported  paying  5 1.  per  Tun  : And  in  cafe  of 
Exportation  then  to  be  repaid  4/.  per  Tun. 

III.  The  Parliament  taking  likewife  again  into 
conlidcration  the  encouragement  ofTrading  in  Ships 
of  force,  have  impofed  on  all  Goods  and  Merchan- 
dize imported  and  exported  from  and  to  the  Medi- 
terranean Sea,  beyond  Malaga,  in  any  Ship  that 
hath  not  two  Decks  and  fixteen  Pieces  of  Ordnance 
mounted,  and  two  Men  to  each  Gun,  to  pay  over 
and  above  the  Rates  impofed  by  the  Book  of  Rates 
one  per  Cent.  This  does  not  extend  to  Ships  ladep 
with  Fi(h,  or  half  laden  with  Fifh  and  other  Com- 
modities. 

IV.  So  likewife  on  Salt  out  of  Scotland  into  England , 
one  half-penny  per  Gallon. 

Again,  there  is  impofed  on  Wines,  Vinegar,  Ci- 
der and  Beer,  ten  (hillings  per  Tun;  and  on  Bran- 
dy and  Strong  Waters  20 1.  per  Tun.  For  the  Coyn- 
:tge  Duty,  the  Monies  thatarifeon  this  Duty  are 
to  be  paid  at  die  Cuftom-IIoufe  to  the  Collectors 
and  Officers,  to  be  by  them  kept  apart  from  all  o- 
rher  Monies,  and  paid  Quarterly  into  the  Exche- 
quer without  Salery  or  Fee:  The  Goods  are  forfeit- 
able for  non-payment  of  this  Duty ; and  the  fame 
is  to  be  repaid,  if  the  Goods  are  tranlported  with- 
in one  year. 

V.  There  was  likewife  an  Jmpolition  of  12!.  per 
Tun  on  Spanijb  Wines,  and  87.  per  Tun  on  French 
Wines  and  Vinegar,  which  was  but  temporary,  and 
ended  the  z^tbofjure,  1678. 

V !.  There  are  alfo  Duties  payable  by  all  Aliens 
for  Goods  imported  in  Aliens  bhips,  commonly  cal- 
led Navigation  Duties. 

So  likewife  all  Goods  of  the  growth,  product,  or 
Manufacture  of  Mujcovis  or  Rijjia,  and  alio  of  7 urkcj. 

Not  r. 
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Note,  That  in  all  cafes  where  petty  Cuftom  in-  niodities  enu* 
wards  is  payable,  it  is  to  be  understood  of  the  fourth  rated 
part  of  the  full  Sublidv  according  to  the  Rates  and  1 lcr"'  pu/e. 
Value  in  the  Book  of  Rates  before  the  > per  Cent,  is 
deducted.  fa,  r 

Note,  Wines  of  all  forts  imported  are  to  pay  Ali-  ^XtTabie 
Cns  Duties.  u-  Strangers 

Note,  That  the  Nett  Subfidy  cf  Vinegar,  Perry,  duties  upon 
Rape,  Cider,  and  Cider-caggrboth  in  London ‘And  out-  VVincs> 

Ports,  is  the  fame  with  the  Subfidy  of  French  Wines,  x^blTof ' 
payable  in  London.  ' French  WinCsi 

VII.  So  likewife  there  is  a further  Impofkion called  Act  of"  Navi- 
Aliens  Cuftom  for  all  FiHt,  Oil,  Blubber,  Whale-  gacion,ii6«'« 
bone,  or  Whale-fins,  not  being  caught  in  Vcffels 1 caF  l8‘ 
belonging  to  EtigiiJI)  Men,  are  to  pay  double  Stran-  ot  T1'-1'-4 
gers  Cuftom. 

So  likewife  Cuftom  and  Import  to  be  paid,  for  ana  the  nar  * 
leveral  forts  of  laltcd  or  dried  Pifli  not  imported  in  Oculars  er.u- 
Ships  Lno.-'h  built,  or  belonging  to  England,  and  nitrated, 
not  having  bc.en  ftified  and  caught  in  fuch  Ships. 

Upon  which  A C T,  Note,  That  the  ) per  Cent. 
is  not  to  be  allowed  of  the  Petty  Cuftom. 

VIII.  There  is  likewife  an  Excifc  or  Import  upofi  l'~." 
Foreign  Liquors  imported  : that  is  to  lay,  Beei*  or'*  4',z,4* 
Ale  ,6/.  per  Barrel ; Cider  or  Perry  the  Tun.  ten 
(hillings ; . Brandy  or  Strong-waters  perfectly  madcj 

8 d.  per  Gallon. 

If  an)  of  thpfe  Goods  be  landed  before  thofe  Du-  >5  CitAc  r t * 
ties  be  fully  paid,  and  Warrants  iigned,  and  with- 
out prefence  of  an  Officer,  they  are  forfeited  to  the 
Informer  half. 

IX.  There  are  likewife  Duties  mipofed  on  fevci’al 
Commodities  Exported  by  fevcral  Arts  of  Parlia- 
ment fubfequent  to  the  Act  of  Tu  image  & Poundage; 

Coals  tranfported  in  Enghjh  Shipping  :ind  fMaviga-  ^ ^ fi  v 
don  for  his  Ma  jellies  Plantations  in  lieu  of  dll . Cu- 
ftom,  (hall  pay  only  for  one  Chaldron  of  Ncv  Cad  tie  c.-Ip- 
hiealure  i 0 8 d.  1 or  one  Chaldron  London  hyaifurc 
i i.  provided  good  Security  be  given  f«'r  landing  diet 
laid  Coals  accordingly. 

There  dre  likewile  fevcral  Native 
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not  to  be  tranfported  unlefs  fold  under  fuch  prizes  ; 
but  non  obffante  they  may  now  be  exported,  paying 
Cuftom  according  to  the  Book  of  Rates. 

,,  13Cjr.  2.  X.  There  is  likewife  an  Impofition  on  Beer,  Ale, 
xlc*r.vc*p.y  a°d  Mum  to  be  exported,  to  pay  i /.  per  Tun  and 
no  more  ; but  this  is  but  pro  tempore  for  fix  years. 

So  likewife  Leather  of  all  forts.  Sheep  skins, 
Calve-skins,  tanned  or  dreffed,  non  oh  fl  ante  any  for- 
* ■ trier  Law',  paying  for  each  hundred  weight  cmt. 

ia  or.  i.  cap.  i j height  one  fhilling  and  no  more:  This  en- 
ded on  25th  of  March,  1 675a  and  both  of  them  to  the 
end  of  the  next  Seffions  of  Parliament  after. 

A&  for  Trade  Likewife  all  forts  ofForeign  Coyn  or  Bullion  of 
1 5 car.  2.  cap.  Gold  or  Silver  may  be  Exported  without  paying  a- 
7-  ny  Duty  or  Fee  for  the  fame,  Entry  being  firft  made 

in  the  Cullom-houfe ; the  like  for  Diamonds,  Pre- 
cious Stones,  Jewels,  and  Pearls  of  all  forts. 

XI.  All  Perfons  whatl'oever  may  import  from  any 
place  beyond  Sea  in  Enghfl)  Ships,  Mace,  Nutmegs, 

Prccltm.  c r.  Cinamon,  Cloves  into  England,  Wales , Jerfey,  Guem- 
Rtgis,Dtc.io.  fey}  paying  the  Cuftoms  thereof.  Provided  before 
*6*1'  Builcr  the  lading  thereof  they  give  notice  to  the  Com- 
! 4 cir.zllov'.  mifEoners  or  Farmers  of  the  Cuftoms,  of  the  quan- 
reming  Cu-  tity  and  quality  they  intend  to  lade,  with  the  name 
Homs.  of  the  Veil'd  in  which  they  intend  to  import  the 
fame,  and  procure  a Licence  under  the  hands  of  the 
faid  Farmers  or  Commifltoners,  or  any  three  of 
them  for  the  importing  the  fame. 

Note,  If  Goods  are  wreck’d,  and  the  Lord  feizes 
* <..  ■ ' • them,  yet  they  ought  not  to  pay  Cuftom.  * So  held 
AfcsrS R "port  ty  Three  Juftices,  contra.  Chief  Juftice  Trebjr, 
fc.t,  lit,.  Lord  Trin.  u.  W.  3 Co.  I’l.  Courtrry  againft  Bower. 

Cd’htrm'i  Cal<r.  The  like  not  long  (ir.ee  adj'.mged  in  tha  Common  Pleat  ( on  a fpe- 
t'ial  Verdi  A ibund  at  St.  EdmouUj-Lury  in  Sujfoll^)  about  Mich  25,  or  Hill.  25,  (2 
26  Car.  2. 

XII.  Fees  and  allowances  due  and  payable  to  the 
Officers  of  his  Majefties  Cuftoms  and  Subfidies  in  the 
Port  of  London,  arid  the  Members  and  Creeks  there- 
unto belonging  ; that  is  to  lay,  to  the  Officers  of 
the  Petty  Cuftoms  Outwards,  Sublidy  Outwards  • 
Petty  Cuftoms  Inwards,  Sublidies  Inwards;  Great 
Cuftoms,  Clerks  Fees  Inwards  and  Outwards,  the 

King». . 


Book  II.  Cuf!om&  H? 

Kings  Waiters  being  in  number  Eighteen,  the  Re- 
gifter  of  the  Kings  Warrants,  the  Ulher  of  the  Cu- 
lloni  houfe,  Gaugers  of  French  VefTels,  chief  Sear- 
cher, and  his  Majefties  five  under  Searchers  in  the 
Port  of  London  ; and  the  two  Searchers  at  Grauefend, 
were  all  fet  and  entred  in  a Table;  the  lame  was 
fettled  by  the  Commoits  Houle  of  Parliament,  and 
figned  by  the  Right  Honourable  Sir  Edward  Turn:t  x',rtute  euJrtf- 
late  Lord  Chief  Baron  of  his  Majefties  Court  °f 
Exchequer,  and  then  Speaker  to  the  Commons  Houfe 
of  Parliament ; at  which  time  the  Queftion  being  i^car 
put.  That  for  all  Goods  not  paying  one  pound  Cu-  gts.  ‘ •* 
ilominorout,  there  lhall  be  but  half  Fees  taken 
for  all  Cocquets,  Warrants,  Debentures,  Tranfires 
or  Certificates ; it  was  refolved  in  the  affirmative. 

XIII.  Societies  or  Companies  trading  in  a joint 
flock,  and  making  but  one  Angle  Entry,  the  Adven- 
turers being  many,  the  Table  of  Fees  does  not  hin- 
der, but  the  Officers  and  Waiters  m ay  receive  fuch 
gratuity  as  the  Company  voluntarily  give. 

All  Goods  under  the  value  of  > /.  in  the  Book  of 
■Rates,  paying  Subfidy  the  Sum  of  j s . or  left,  Hull 
pafs  without  payment  of  Fees 

English  Merchants  that  lhall  land  out  of  one  Ship 
at  one  time,  ( although  the  receipt  of  the  bublidy 
be  diftributed  into  fevcral  Offices  ) lhall  not  pay  a- 
ny  more  than  for  a lingle  Entry. 

The  Goods  ofPartnerlhip  to  pafs  as  if  the  proprie- 
ty were  in  one  lingle  Perfon. 

Tifh  by  E*gh(h  in  Enghfh  Shipping  or  Veflcls  In- 
wards or  Outwards  all  along  the  Coaft  to  pa)-  no 
Fee.  ’ 

Poft-entries  inward  to  pafs  without  Fee  under 
five  Ihillings ; if  above  five  (hillings  and  under  forty 
(hillings,  then  fix  pence : But  if  the  Cuftom  to  be 
paid  exceed  401  then  full  Fees. 

The  Merchant  lhall  pay  for  all  Goods  opening  that 
lhall  be  Ihort  entred  above  10  s.  Cuftom. 

The  Merchant  lhall  pay  for  weighing  of  all  Goods 
that  lhall  be  Ihort  entred  above  2 at.  Cuftom. 

The  Merchant  is  not  to  be  a;  any  charge,  if  duly 
entred. 

K k ; • XIV. 
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Tare  ami  XIV.  There  is  likewife  to  he  allowed  to  the  Mcr- 
Tret,  the  firft  chams  a certain  abatement  called  Tart,  for  Goods 
of  the'c.vk  an<^  Merchandize,  the  which  is  reduced  into  a Table 
or  Bale,  0?’  and  cannot  be  deviated  from  in  any  cafe  within  the  I 
Covering  Port  of  London,  without  fpecial  direction  of  the 
wherein  Comn)iflioners  or  Farmers ; or  in  their  ubfence  of 
Good;,  are  t^e  content  of  the  General  Surveyors,  and  Surveyor 

°f  Ware  houfb,  or  of  two  of  them  at  the  lea  ft,  I 
^deration al-  whereof  the  Surveyor  of  the  Ware-houfe  to  be  one; 
lowed  in  the  and  in  the  out  Ports  not  without  the  conlent  and 
weight  for  advice  of  the  Collector  and  Surveyor:  Or  where 
rt[eiiv?  h'd  thcrc  is  no  Surveyor,  by  the  Collector  himfelf,  giv- 
1 1C  ing  fpcedy  notice  to  the  Commiilioners  or  Farmers 
of  the  rcalbn  of  fo  doing. 


» 
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£>f  ©cabasc,  package*  Porterage,  eaatcp 
'Batllogc,  Potts,  ojcinbcrs,  Crecujs,  tii; 
port  or  London  and  places  lawful  to  laDc  an  :i 
tmluDc  in, 

I.  Scavagc,  what,  where  p ay  a-  VIII.  Of  Pert  s,  Menders,  an  i 

Lie,  and  to  whom.  Creeks,  what  arc  meant  and 

II.  Who  pay  the /ame,  and  how  underpood  by  them  its  rep  - 

regu\ated  and  governed.  rencc  to  ail  sots,  lawful  or  uw- 

III.  Goods  omitted  in  the  Sea-  Jawful. 

vage, Table  of  Pates,  howto  W.  The  fevera!  Ports  Members 
pay.  and  Creeps  in  bngland  and 

IV.  Of  Package,  how  governed,  Wales. 

and  where  payable.  X.  Of  the  extent  of  the  Port  of 

V.  Where  Strangers  pjall  pay  London. 

as  of  old.  X 1.0/  the  fever  a!  Key  s.Wli.l  rfs, 

VI.  Of  Packers , Water-fide  and  other  places  lawful  fir 

Porters,  what  Duties  Stran-  landing  of  Goods, 
gersette  to  pay  for /hipping  .-XII.  What  Goods  are  excepted 
out  their  Goods.  which  may  be  /hipped  m land- 

VII.  Of  the  Duty  of  Water-  ed  at  other  places. 

Baillage. 

I ^fCavage  is  an  ancient  foil  or  Cu/tom  exacted  by 
Mayors,  Sheriffs,  &c.  of  Merchant-Strangers 
for  Wares  fhewed  or  offered  to  fide  within  their 
Precincts,  which  is  prohibited  by  the  Statute  of  ry 
H.  7 . cap.  8.  in  a Charter  of  King  llmry  the  Second  to 
Canterbury , it  is  written  &CCtofnfJ<J 

The  City  of  London  Hill  retains  the  Cuflom,  of 
which  in  an  old  printed  Book,  of  the  Cuftcms  of 
London  it  is  there  mentioned,  and  how  to  be  dilpoledf 
of  which  Cuftom,  batten  Del  appmepnertj  to  tijc  §>!  c* 
rlfftf,  anO  tlie  orljec  Ijaifm  Ud  to  rbc  Ooftpsf,  in  tDljofc 
Routes  tjjc  t^cccljants  been  lobfitcb  : £lnb  it  in  to  voct 
tkc&eabaffcic rijc flievo,  bp caufc rliat ipercljanrs (be torn 
unto  tijc  «djenffss  ipcreljanbfjetf  of  tijc  toljiclj  Cuilonitf 
oui/ (jt  to  l?e  token  oje  rljK  anj>  tljrce  be  Tola,  szc.  » 

1 1.  The  Scavagc  that  is  taken  conlilis  of  two  part  >, 
K k 4 , that 
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t ■-  it  which  is  payable  by  Denizens,  and  that  which 
equired  of  Aliens : And  that  all  Perlbns  fubjecfc 
•.o  it ■ ch  Duties  might  not  be  impofed  upon,  there 
re  l ables  mentioning  the  particular  Duties  let  up 
a approved  by  the  Lords  Chancellor,  Treafurer, 
; valid-  nt..  Privy  Seal,  Steward,  and  two  Juftices 
a . ' . t ■_'!  Bench  and  C.rnmon Pleai  $ and  by  them 
• icrii  ci',  or  any  four  of  them  at  leaf!:  Thewhich 
Duties  are  on  GooAt  Inwards  and  Outwards.  * 
r,  arr  r>\'  III  JVu.e,  All  Goods  mentioned  in  the  Table  of 
"•»  T*  Sfavagr,  and  not  mentioned  in  the  Table  of  Rates, 
ibe<i  0ba  pay  after  ihe  Rate  of  one  penny  irj  the  pound, 
B.ihorot  lol  according  as  they  are  expreffed  and  valued  in  his 
Sen  il  Ear]  0f  Majefties  Book  of  Rates,  and  all  others  not  expreffed 
*3  nebefter  therein,  fhall  pay  the  fame  Rates  according  to  the 
L'.C.j .Bramp-  true  value. 

’Littteto.  L°rd  Note,  That  all  private  Baulks  8 inches  fquare  and 
upwards,  are  by  the  2;  Article  annexed  to  the  Book 
ot  Rates  reputed  Timber,  and  valued  at  1 J.  the 
, Foot,  fo  Foot  making  one  Load,  the  value  or  which 

is  12  s.  6 d.  and  the  Subfidy  for  one  Load*  of  one 
penny,  or  one  half  penny  and  half  one  farthing,  out 
of  which  the  y per  Cent,  is  to  be  deducted. 

IV.  There  is  likewife  another  Duty  called  Package, 
thewhich  is  likewife  fet  and  rated  in  a Table,  and 
the  which  is  taken  of  all  the  fcveral  Commodities 
therein  mentioned. 

All  Goods  not  niemioned  in  that  'table,  are  to  pay 
for  Package  Duties,  after  the  rate  of  one  penny  in  the 
Pound  according  as  they  are  expreffed  or  valued  in 
hisMajcffies  Books  of  Rates,  and  all  others  not  ex- 
prefled  therein  fiiall  pay  the  fame  rate  according  to 
their  true  value. 

Forevery  Entrv  in  the  Packer’s  Book  for  writcing 
Bills  to  each  Entry  outward,  as  ufuully  they  have 
done,  12  <!. 

V-  The  Strangers  are  to  pay  the  labouring  Porters 
fbr  making  up  their  Goods,  at  their  own  charge,  as 
always  they  have  done. 

Strangers  arc  likewife  to  pay  the  Water- fide  Porters 
belonging  to  the  Package- Office,  fuch  Fees  and 
Duties  for  Landing  and  .Shipping  rheir  Goods,  as 

* ■ ‘ • they 


Digitized  by  Google 


Book  II.  €uff0m& 

they  ufually  have  done  within  thefe  ten  years; 

VI.  The  Packers  Water-fide  Porters  have  Tables 
of  Duties  for  landing  of  Strangers  Goods,  and  for 
the  (hipping  out  their  Goods ; and  Goods  not  men- 
tioned in  the  Table  are  to  pay  Portage  Duties  ai  o- 
ther  Goods  do  of  like  Bulk  or  condition:  therein  ex- 
prefled. 

VII.  There  is  another,  ancient  Duty  called  Wa- 
ttr-Baillage,  which  the  City  of  London  have  received 
time  out  of  mind,  ms.  for  all  Goods  and  Merchan- 
dize imported  as  well  from  any  Port  within  the 
Realm  to  the  Port  of  London,  as  from  any  part  out 
of  the  Realm  to  the  fame,  and  fo  the  like  Duties 
( with  fome-variances  )'  for  all  fuch  Goods  as  (hall 
be  exported  from  the  Port  of  London  to  any  other 
Port  within  the  Realm,"  fo  likewife  without : Of  • 
this  Duty  all  the  Citizens  and  Freemen  of  the  City 
are  exempted ; and  though  the  fame  is  very  ancient, 

* and  was  once  but  fmall,  in  regard,  within  memo-  * 5 Juty^Joh. 
ry,  it  was  looked  upon  as  an  Honour  for  a Merchant 
to  be  a Citizen  of  London,  and  foconfequently  freed^  7 R- 
but  now,  efpecially  fince  the  late  Wars,  abundance 
of  Perfons  eminent  both  for  Honours  and  Eftates  be- 
ing unwilling  to  intangle  themlelves  in  the  publick 
Affairs  of  the  City,  do  refufe  abfolutely  to  accept 
of  the  Freedom  of  the  fame,  fince  which  there  have 
been  great  Contefts  with  thofe  Traders ; and  though 
the  Coaft  Duties  have  been  agreed  to,  yet  the  Fo- 1 Avg-it  7?  2. 
reign  nowarifingto  fomeconlidgrahle  value, is  high-  entred  in  rhe 
ly  difputed.  And  though  Charters,  .^ts  of  Parliament, 

Common  Councils,  continued  Traits  and  Foot-fteps  fot 
of  ancient  Evidences  and  Records  are  yet  extant  to  4?  97’.  Rq>er- 
evjnce  and  make  out  the  moft  apparent  Title  that  tory  ulr.  au^. 
may  be,  the  lame  ncverthelefs  labours  under  the^W-8^0'*- 
greateft  difficulty  amidll  the  divilions  of  its  Proprietors  3 3ac-^c' 

VIII.  Port,  or  locus  publieui,  arc  thofe  places  to 

which  the  Officers  of  the  Cuftoms  are  appropriated, & qwptb- 

which  contain  and  include  all  the  Priv Hedges  and 
Guidance  of  all  Members  and  Creeks  thereunto  allot-  ratuhiujentt , 

ted.  Jed  u t naves  tbt 

I jit  too  feceftaculum  babeant,  & jure  debt  to  tic  [ecuritate  frumtur  fiavtgtntes  qua- 
trout  innocuttfn  iter  & flat  tor, em  quttrunt.  Hive  Portrt’  Havtt'ta  ortvtie^tf  facts 
pnbhcx gtudtnt.  Arg.  i . JLt".  1.  §.  Qatiotum  D-  de Jh,n.  ca[.  1 Jur.  Nanttc.  Sued, 
c.  i.  §•  i.  4.  H,  4 ic.  : . a ■ Members 
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Par  tut  ejl  con- 
elujus  locus  quo 
import  an  tur 

metres  cx- 

portantur, '.$<}• 
de  verb.  Sign. 
All.TsftattO, 
quod  sbi  tuto 
naves  Jlare 
poffint,  leg.  i. 
$.  I i-D.dc 
fium. 
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Members  are  thofe  places  where  anciently  a Cu- 
ffom-houfc  hath  been  kept,  and  Officers  or  their 
Deputies  attending,  and  are  lawful  places  of  Expor- 
tation or  Importation. 

Creeks  are  places  where  commonly  Officers  arc  or 
have  been  placed  by  way  of  prevention,  not  out  of 
duty  or  right  of  attendance,  and  are  not  lawful  places 
of  Exportation  or  Importation  without  particular 
Licence  or  Sufferance  Irom  the  Port  or  Member  un- 
der which  it  is  placed 

IX.  The  feveral  Ports  and  Members  as  now  they 
account  at  the  Cnjcom-boufe , are. 


Ports. 


Members. 


London.- 


Malden.  ■ 


Jpfwicb.- 


-i  Colcbijlcr.— 


Creeks. 

— Grawftnd. 

C Leigh. 

Burnham. 
{M'eft  Merfej. 

Cudiy?  Mercy. 

■ <Brickfey. 
(H'i'vtnboc. 

S Maintree, 

• 1 Harwich. 


Tarmcutb.~ 


| Woedbridgc. - ■- — 

Morouob. • $ Or  ford. 

t Dunwick. 

1 Saivold.  ' IValderfwicb. 

Ltjlcfft. 

\_Blackney  and  City. — ■ — — ■ 


Lyvn ’ 


Veils.- 


Burnham. 

hlitcbam. 

' Crofs  Keys. 
'H’is  beech. 


Bijlon. 
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Ports. 


floflon. 


Hull.- 

'f 


Ntw-Caflle.- 


Bmvick: 


Carlijle. 


Members. 


Creeks. 


'Grimsby 

' Bridlington . - 
f Scarborough.- 


~ Whitby. - 
Stockton.- 


Hartlepoole.  ■ 
Sundtrland- 
Sbicldi. 


C Spalding. 

| Fofdick. 
Wainfleet. 

INumby  Cbappel. 

Tbetletborp. 
^Salt  fleet. . 


-Gaintborpe. 


-Middleborougb. 


$ Seat  on  delaval. 
- \Blitb  noohe. 


f Aylemoutb. 

I Warm-water.  t 

J Holy  ljland. 

^ Eafl  Marches , con- 
taining the  Coft  of 

Northumberland,  bor’ 
.dering  on  Scotland. 


’We (l  Marches,  con- 
taining the  Coft  of 
> Cumberland,  border- 
ing on  Scotland. 


H hitebaven.  -- 


'.Workington. 

[R&viitglas. 

' M:  In!  bur  pc , 


Qkfler 
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f Lancajler. 
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Members.  Creeks. 

tP.fte  of  FowAtry. 

'/ Graunge . 

KAVyrwatr. 

' Bultoit  -■  <Prejion  and  Rible 

( iVaitr. 

f Sanity  Bridge. 

\ FraJfhsm. 

Liverpool South  fliore  of  the 

) River  of  Merkj  to 
(.the  Red  Stones. 

f"  Htlbree. 
j Dav.>fi)t>le. 

I Nefion. 

• ■- BurtonbeaJ. 

. I Baghill. 

I'Mojtm. 

j Abtrcontvay. —■  |-' 


Btivmaris.- 


Carntrvan. 


* 


Milfori. 
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MilftrJ? 


Cardifft. 

i 

Gloee/ler.—~ * 

Briftol. 

Bridgwater. 


tt 


Members.  Creeks. 

fAherdovy.  Abtruflah. 

^Newport. 
/Fifcard. 


3*7 


Cardigan. 


\T:mlrokc.~ 


•Swan fey. 


C Havtrford  Weft. 
%Tenby. 

-< Cat  mart  ben. 

A Lane  It  by. 
i North  Barry s. 

r South  Barry  s. 

\Nxatb  or  Britton. 

Ferry. 

[ Newton. 

'Abort  haw. 
iPenarth. 

) Newport. 

. Chef  flow . 

C River  Severn  from 
-JftrtJr  North  TO  Kine- 
/Road. 

CPi//.' 

"/Uphill. 


■Minhead. 


\ 


Vlymiutb 

b- 
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Ports. 


Vljmoutb. 


Exeter.- 


Members. 


•:  Creeks. 


^Dartmouth.— 


r fad  (tow. 

■ . . 

I Sf.  Jw/.  — — 

1 Fmfance. ■ 

» 

1 Helford. 

i 

■ - 

i Falmouth. 

QFcnrtrt. 
-?Sr.  Maures. 

I 

{ 

i 

y Truro. 

- • J k ••.<**  * -J-* 

| Fowey.— 

• * 

■*  Lowe.- 

C Saltajb. 
-eStoneboufe.  * 

1 

£C owfland. 

■ 

KClovelly. 

{ BamfiabU.- 

—\Appledore. 
£ Buldiford. 

CTincomb. 

Starcrofs. 

1 Bear  ana  Seaton. 
' Tepfham. 

1 FcuUram. 
Sydmouth . 
Lyntpfon. 

Exmouth . 
Aylmoutb. 


^ Saltccmh. 
* Hrixham . 


jTtrbay. 
L Totnrt. 


P 
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Poole.-*-* — 


Southampton. 


t 

Chicle 


f Lyme. 


I , • 

| Weymouth. 


.< 

I 

t. 


I 


cuifoms; 

Members.  Greeks. 

rBridport. 
CCbarmouth. 
(Portland. 

C Lulworth. 
CS  wanidge. 

C Ware  bam. 
(Chrifl  church. 
I Hiningtcn. 
(Yarmouth. 

/ Newport . 


159 


Corwes.  — — 
'-Portfrhoutb. 

. Arundel. — 


Sboram.- 

i 


> Lev? is- 


■ 'em  fey.  - 
H -;  mgs. 

Rye. 

Fytb.- r- 


--Emfiifortb. 
(Vagham  Point, 
el  fey. 

— Brighlhcmpjhn, 
cNev?  Haven. 
CSeaford. 


'IVtnchtlfea. 

Hyd. 

. Rummy. 


Sandivfch. 
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PoitSi 


Cuttemsh 

Members*  Creeks, 

/ • * * # 

f Dover.  • - — |’De«/» 

Rumfgdte. 


■ ■ « 

1 


Sandwich. — •< 


Fever  [ham. 
i|  Milton. — 
t Rochtfter .— 


J Marget. 
y-WintjlahU: 


-Quinborougb. 


, Note,  All  the  Ports  and  Havens  in  England  are  m- 
fra  Corpus  Comit.  and  that  the  Court  of  Admiralty 
cannot  hold  Jurifdidion  of  any  thing  done  in  them. 
Holland’s  Cafe,  Earl  of-Exeter,  30  H.  6.  And  becaufe 
he  held  Plea  in  the  Admiralty  of  a thing  done  infra 
Fortum  de  Hull,  damages  were  recovered  againft  him 
two  thoufand  pounds.  Vide  Mich.  .12  Jdc.  C.  B.  Green - 
way  verfus  Barber,  Godbolt  260,  261. 

Ad  Portut  in-  *X.  In  regard  that  the  Port  of  London  is  of  great 
flanranontm,  concern  in  relation  to  the  Cuftoms,  the  extent  and 
quia  public*  u-  limits  of  the  fame  Port  is  by  the  Excbequft  fettled, 
ttktatu grani  which  is  declared  to  extend  and  be  accounted,  from 
uhcTconferre  Promontory  or  Point  called  Nvth-Foreland  in 
operas  debent,  the  Ifle  of  Thanet , and  from  thence  Northward  in  a 
lib.  7.  c.  de  iuppofed  line  to  the  oppofite  Promontory  or  Point  cal- 
oper.pM.  led  the  Nafe,  beyond  the  G unfleet  upon  the  Coaft  of 
PoTius  ratuitu  Efj'x,  andfo  continued  Weftward  through  the  River 
ambit ur, £?  w-  Tbamet,  and  the  feveral  Channels,  Streams  and 

tU  'alisquodex  Rivers  falling  into  it,  to  7„#Won- bridge,  fave  the 
*..t\ium  flat  to-  ufual  and  known  Right,  Liberty  and  Pl-iviledge  to 
ne  pendnur,  ell  the  Ports  of  Sandwich  and  Ipjw'uh,  and  either  of  them, 
and  the  known  Members  thereof,  and  of  the  Cu- 
J^h'hu Homers,  Comptrollers  Searchers,  and  other  Depu- 

ltifl.de  rer. 

iit.lt,.  §.  D.dtcttLc.un  qnefunt  fygai 
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ties  and  within  the  laid  Ports  of  Sandwich  and  Ipfwicb, 
and-  the  feveral  Creeks,  Harbours  and  Havens  to 
them  or  either  of  them  refpe&ively  belonging  with1 
in  the  Counties  of  Kent  or  Eflex. 

X.  And  in  regard  that  when  Ships  did  come  up  to 
the  Port  of  London,  there  ufed  to  be  very  great  Frauds 
committed  by  a promifeuous  kind  of  fhipping  :in<i 
landing  of  Goods  and  Merchandizes  at  feveral  blind 
or  unknown  Wharfs  and  Keys,  by  reafon  of  which 
his  Majefty  ‘was  often  defeated  of  his  Cuftoms,  it 
vvas  provided  that  a Commiffion  might  ifiue  forth 
outof  the  Exchequer  to  afcertainall  fuch  Wharfs,  Keys, 
or  other  places  as  his  Majefty  by  virtue  of  fuel; 
Commiffion  fhould  appoint,  in  purfuance  of 
which  his  Majefty  hath  been  plealed  to  ' 

allow  to  be  lawful  Keys,  Wharfs,  and  other  places 
for  the  lading  or  landing  of  Goods. 

Breviers  Key. 

Cbefiers  Key. 

Woall  Dock. 

* Cttftcm  -Joeufe. 

Key. 

Porters  Key.  Cf  Excluding  the  Stairs  rl  icre,  which  ?rc 
pear  Key.  declared  no  lawful  place  for  fhipping' 

f Sabbt  Dock.  £ or  landing  of  GoodsorMcrchandize. 

Wiggons  Key. 

Tpungs  Key. 

Ralphs  Key. 

* Dice  Key. 

Smarts  itey.  Cf  The  Stairs  tlief.e  declared  no. lawful- 
< place  for  fhipping  and  landing  of 
f Smarts  Key.  ( Goods  rind  Merchandizes. 

t'.yon  Key 

Fuiclpb  tt/ barf, 
tiamons  Key. 

* Gaunt!  Keyi 

£ f •/ 


I*  The  Stairs  on  the  Balt  declared  tjn* 
lawful  for  flapping  or  landing  of  a’ 
ny  Goods,  &c. 


The  Stairs  there  declared  unlawful 
for  (hipping  or  landing  of  Good? 
or  Merchandize. 


Some  Stairs  on  the  Weft  fide  thereof 
are  declared  not  to  be  a place  fo: 
fhipping  or  landing  of  Goods. 
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One  other  place  betwixt  Cocks  Key  and 
Frejh  Whiff,  Called  part  of  Frefb 
Wharf,  the  Stairs  are  declared  to  be 
unlawful  for  flipping  or  landing  of 
any  Goods.,  &c. 


FreJJs  Wharf. 


Billitifgatt. 


{"To  be  a common  open  place  for  the 
J landing  or  bringinginofFifh,  Salt, 
| V idhials,  or  Fuel  of  all  forts,  and  all 

j Native  Materials  for  Building,  and 
1 for  Fruit  ( all  manner  of  Grocery 
j excepted. ) and  for  carrying  out  of 
j the  fame . and  for  no  other  Wares  or 
c Merchandize. 


f May  be  allowed  a place  convenient  for 
landing  of  any  kind  of  Corn  bought 
or  provided  for  Provifion  or  Viriu- 
1 Bridge  host fe  < ailing  of  the  City  of  London,  and  not 

in  Southwark.  I upon  any  private  or  particular  Per- 
J Tons  account,  and  for  nb  other 
c Goods  or  Merchandize. 


XI  It  may  be  lawful  for  any  Perfon  to  fhip  or 
lade  into  any  Ship  or  V'elTel  on  the  River  of  Thames’ 
bound  over  Seas,  Horfes,  Coals,  Beer,  ordinary 
Stones  for  Building  Fifh  taken  by  any  of  his  MajCl- 
ties  Subjects,  Corn  or  Grain,  the  Duties  being  paid, 
and  Cocqucts  and  other  lawful  Warrant  duly  palled 
for  the  lame. 

So  likewife  Deal  boards,  Balks,  and  all  forts  of 
Mails  and  Great  Timber  may  be  unfhipt  and  laid  on 
Land  at  any  place  between  Lyme  houfe  and  IVcftminjltr, 
the  Owner  firlt  paying  or  compounding  for  the  Gu- 
lfoms,  and  declaring  at  what  place  they  will  land 
them  before  he  unlhips  them,  and  upon  Licence  had, 
and  in  the  prefence  of  an  Officer  they  may  unlade 
them  • otherwife  they  incur  a forfeiture. 

C li  A P.  XV. 
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annailotomccss  maoc  ndttmtfjff  antJirtgf 
tije  federal  Clauds  in  t&e  atrsffo?  t&ecuaomsy. 


I. Cuftoin  Ac  be  paid  for  no  more 

than  is  landed ; and  when 
Bulk  ft: all  be  broken. 

II.  Of  Goods  Imported  and  Ex- 
ported, what  of  the  Cufomt 
(hall  be  repaid  back,  nnd  by 
whom-,  and  of  the  things  re- 
quifite  in  the  fame. 

III.  Of  Agreement  or  Contrails 
made,  or  to  be  made  for  the 
importing  and  exporting  by 
way  of  Compojition  ratified. 

IV.  What  allowances  to  be  made 
to  the'F.xporters  of  Wines. 

V.  Of  Exporting  of  Spanilh 
Woo!!  j where  the  fame  may 
be  done. 

VI.  Of  Currans  Exported,  what 
Allowances  f hall  be  made, and 
to  whom,  as  well  to  Denizens 

■ as  Foreigners. 

VII.  Goods  imported  not  finding 
Market  after  a year  ; Wine 
exported  difeharged  of  Cu- 

\ flom. 

VIII.  H'ljat  Allowance t are  to 
• be  made  for  Leakage. 

IX.  What  flail  be  accounted 
Leakage. 

X>  Wines  proving  unmerchant- 
able, what  allowances  to  be 
' made.-- 

Xi.  Tabaccces  receiving  de- 
triment or  damage  in  the  Im- 
p-rt.uicn,  what  allowance*  to 
: be  ntode.  . . .. 

XII..  Strange- 1 paying  double 
Sniffy*  where  they  (hall  par 
d ruble  Cup  cm. 


XIII.  Of  times  and  places  law- 
ful to  Unlade,  and  Officers  du- 
ties then  attendant  to  be  pre- 
fent, 

XIV.  York.  Afcw-Caftle,  and 
Hull  Men  were  Cufom-free, 
and for  what. 

XV.  Exeter  and  other  Weftcm 
Men,  what  free  Subfidies 
frail  be  allowed  in. 

XVI.  Woollen , whether  new  or 
old,  what  allowances  flail  be 
made  in  Cufiom  or  Subfidy. 

XVII.  Allowances  of  j .in  the 
Hundred  for  all  ether  Goods. 

XVIII.  The  Cuflomcrs  And  c- 
ther  Officers  Duties  in  refe-l 
rencc  to  attend  their  feverab 
- Duties  in  the  Cuflcms. 

XIX.  Of  Officers  their  Dtttie! 
and  the  punifiment  where 
made  on  complaint. 

XX.  Thcfcvcral  Duties  of  Lori-* 
don  how  prefetved. 

XXI.  The  like  for  other  Citief 
for  thofe  Duties  granted  cr 
taken  for  publickgood  ttfcS. 

XXII.  Where  Ships  may  be  vD 
Jited  and  the  Officers  duty  re- 
lating to  the  fame. 

XXIII.  Timber  to  be  rated,  and 
in  what  manner  jnuf  pay . 

XXIV.  Ei  event  ion  in  Extorti- 
on of  Cuftomers  and  0 fficetf* 
end  tts  whit  paint  and  pcnal- 


XXV.  id  here  tees  for  Cccftiet< 
and  Certificates  flail  be  paid 
, ill  together,  and  where  he 
flail 
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Vide  Cap.  14. 
What  arc  law. 
ful  places  ot 
landing. 

> 


C.ek?  II.  pare 
foi.  17,  18. 


F "i  • 1 Cafe, 

VloWi.etl. 

{.  urn.  fs  /•  9. 


CuftOlUa.  BooWfJI. 


Jkal!  not  Jet /tin  his  0W1 1 Coc- 
quel  till  the  i'cjjcl  has  broke 
ground. 

XXVI.  Where  the  Officer s and 
Cvfttmess  /ball  allow  and 
snake  good  to  the  Merchants 
the  Algicr  Duty  and  all  other 
allowances,  and  no  other  hn- 
p fit  ion  or  Duty  requited  by 
the  Bock  cf  Bates,  jhall  be 
required  to' be  paid. 

XXVII.  If  Goods  fhall  happen 


to  be  taken  by  Enemies  or  fir 
rates,  or  wreck'd,  and  rvhai 
allow. meet  (halt  be  paid. 

XXVIII.  Ships  of  War  and  0-, 
ther  pi  iviledgeei  lrejfc!s  fub- 
jcFt  to  fear  ch. 

XXIX.  Of  Allowances  to  l* 
snide,  and  of  flipping  out 
lejfer  quantities  than  are  con- 
tained in  the  Certificate,what 
operation  the  fame  have. 


LT?  Very  Merchant  fhall  have  free  liberty  to  break 
i'j  Bulk  in-anv  Port  allowed  by  Law,  and  to  pay 
Cuftoin  and  Subfidy  for  no  more  than  he  fhall  enter 
and  land  ; Provided  that  the  Mafter  or  Purfer  of 
every  fuch  Ships  fhall  fir  ft  make  declaration  upon 
Oath  before  any  two  Principal  Officers  of  the  Port 
of  the  true  Contents  of  his  Ships  lading,  and  fhall 
dike  wife  after  declare  upon  his  Oath,  before  ther 
Cuforr.tr,  ColltBor,  Comptroller , Surveyor,  orany  two 
of  them  ar  the  next  Port  of  this  Kingdom,  where 
his  Ship  fhall  arrive,  the  Quantity  and  Quality  of 
the  Goods  landed  at  the  other  Port  where  Bulk  was 
firft  broken,  and  to  whom  they  did  belong. 

A Merchant  brought  eighty  Tun  of  Bay-Salt  by 
Sea  to  a Port  in  England,  and  out  of  that  Ship  fold 
twenty  Tun.  and  difeharged  the  fame  into  another 
Ship  then  riding  at  the  fame  Port,  but  the  twenty 
Tun  were  never  actually  put  on  fhore,  and  for  the 
reft,  being  fixtv  Tun,  the  Mafter  agreed  for  the 
Cufloms  and  put  them  on  land ; and  although  that 
that  twenty  Tun  was  always  water-born,  and  never 
were  put  on  fhore,  yet  adjudged  they  ought  to  pay  ,• 
the  reafon  was,  for  the  dilcharging  them  out  of  the 
Ship,  amounts  as  much  as  to  the  laying  them  on 
Land,  the  lame  being  done  in  Port ; for  orherwife 
rhe  King  would  meerly  bedehauded.  But  if  a Ship 
is  carried  in  by  ftorm,  and  to  prelerve  the  Vcflci 
part  is  landed  before  die  Duty  paid,  yet  this  will 
not  fuhjcrt  the  fame  to  a forfeiture. 

il.  All  Foreign  Goods  and  Merchandizes  ( except 
Wines,  Currans,  and  wrought  Silks)  firlt  Imported, 

Hull 
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fhall  be  again  Exported  by  any  EngUfh  Merchant 
within  twelve  Months,  and  fuch  Merchant  or  Mer- 
chants as  fhall  Export  any  fuch  Foreign  Goods  or 
Merchandizes  ( except  as  before  is  excepted  ) (hall 
have  allowance  and  be  repaid  by  the  Officer  which 
received  the  fame,  the  one  moiety  of  the  Sublidy 
which  was  paid  at  the  firft  importation  of  Each  Goods 
or  Merchandizes,  or  any  part  thereof,  fo  as  due 
proof  be  firft  made  by  Certificate  from  the  Officers 
of  the  due  Entry  and  Payment  of  the  Cuftom  ant} 
Sublidy  of  all  fuch  Foreign  Goods  and  Merchandizes 
inwards,  with  the  Oath  of  the  Merchants  importing 
the  lame,  affirming  the  truth  thereof,  and  the  name 
of  his  Majeftics  Searchers  or  Under-fearcher  in  the 
Port  of  London,  and  of  the  Searcher  of  any  other 
the  Out  Ports,  certifying  the  flipping  thereof  to  be 
Exported  - after  all  which  duly  performed  in  man- 
ner before  expreffed,  the  moiety  of  the  Sublidy  firlt 
paid  inwards,  fhali  without  any  delay  or  reward  be 
repaid  unto  Inch  Merchant  or  Merchants  who  do 
export  fuch  Goods  and  Merchandizes,  within  one 
Month  afcer.demand  thereof,  as  all'o  the  whole  ad- 
ditional Duty  of  Silk,  Limn,  and  Tobacco,  as  before 
is  directed. 

J t the  Officer  rtyill  refufetopay,  ( admitting  there 
was  no  Relief  had  by  way  of  complaint  ) whether  1 7* 

the  Merchant  Exporter  may  not  bring  an  Action  a-.- 
gainrt  him  upon  the  Debt  created  in  Law,  .as  iie  that 
hath  a Tally  may  do  * _ r 

HI.  And  if  there  be  any  Agreement  nowin  force, 
which  was  formerly  made  by  the  late  Gommi dinners 
of  the  Cuftoms  and  Subfidies,  with  the  Merchants 
Strangers  or  their  Factors,  or  (hail  hereafter  be  made 
by  any  Conimiflioners  or  Farmers  of  the  Cuftoms 
and  Subfidies,  or  any  other  Power  ( except  by  con-* 
lent  of  Parliament)  with  any  Merchant  or  Mer- 
chants Strangers  or  Factors  for  any  Foreign  Goods  ' 
and  Merchandizes,  to  be  brought  into-  the  Port  of 
London } or  any  other  Port  or  Haven  of  this  kingdom 
of  England,  or  Principality  of  Plaits,  and  to  he  Ex- 
ported again  by  wav  of  Coihpofition ; all  ochep 
Merchants  being  his  Majeftics  Subject*  lhall  be  ad-  * 

. L 1 i muted 
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mitted  into  the  fame  Compofition,  and  not  be  ex- 
cluded from  any  other  Priviledge  whatfoever  grant- 
ed to  the  Stranger  by  any  private  Agreement  or 
Compofition,  under  the  fame  condition  and  with  the 
fame  reftriction  as  fhall  be  made  with  the  Merchant 
Stranger. 

IV  Every  Merchant  as  well  E nglifh  as  Strangers, 
that  fhall  fhip  and  export  any  kind  of  Wines,  which 
formerly  have  paid  all  the  Duties  of  Tonnage  in- 
wards, fhall  have  paid  and  allowed  unto  them  all 
, the  Duties  of  Tunnage  paid  inward,  except  to  the 
Englifoman  20  s.  per  Tun,  and  the  Stranger  2f  s.  per 
Tun,  noon  dueproof  of  the  ducDntry  and  Payment 
of  Tunnage  inwards  and  of  the  flipping  thereof  to 
be  Exported  to  be  made  as  above. 
ixCar.i.cii.  V.  If  any  Merchant,  Denizen,  or  Stranger  fhall 
Export  any  Spanish  or  Foreign  IVoolU  he  fhall  have 
liberty  fo  to  do  with  this  further  condition,  That 
fuch  ipar.ljh  or  other  Foreign  Wcolls  whatfoever  be 
not  Exported  in  any  other  Ship  or  Velfel  whatfoe- 
ver, with  intent  to  be  arrived  beyond  the  Seas  out 
of  the  Kingdom  of  England and  Dominion  of  Wales, 
than  only  in  Enghfis  Shipping,  upon  pain  of  Con- 
fifcation. 

VI.  Every  Merchant,  as  well  Eng!i(lj  as  Stranger, 
which  fhall  fhip  or  Export  any  Currans  which  for- 
merly were  duly  entred,  and  paid  the  Sublidy  and 
Cuftoni  inwards,  fhall  have  allowed  and  repaid  unto 
them  refpectively  all  theCuftom  and  Sublidy  paid 
inwards  for  the  fame,  except  is.  6 J.  for  every  Hun- 
dred weight  to  the  Englifb,  and  is.  8d.  and  one  half 
penny  for  every  Hundred  weight  to  the  Stranger, 
upon  due  proof  of  the  due  Entry,  and  paymcnc  of 
the  Cuftorn  and  Subfidy  thereof  inwards,  and  of  the 
flapping  thereof  to  be  Exported  to  be  made  as  in  the 
fecond  Article. 

VII.  If  any  Merchant  having  duly  paid  all  Duties 
inwards  for  f oreign  Goods,  and  in  regard  of  bad 
falc  fhall  be  enforced  to  keen  the  Janje,  or  any  part 
thereof  in  his  hands,  after  the  (pace  of  a year  fhall 
be  elapfed  ; in  this  cafe  he  or  any  other  Perfon  is  to 
•be  Permitted  to  fhip  the  fame  out  for  parts  beyond 
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the  Seas,  if  they  think  fit,  without  payment  for  any 
Subliy  for  the  fame  outwards,  upon  due  proof  that 
the  lame  was  duly  entred,  and  Sublidy  paid  inward. 

VIII.  Every  Merchant  bringing  in  any  fort  of 
Wines  into  this  Kingdom  by  way  of  Merchandize, 
and  fhall  make  due  Entries  of  the  lame  in  the  Cu- 
ftom-Houfc,  fhall  be  allowed  11  per  Cent,  for  Leakage. 

IX.  Every'  Hogfhead  of  Wine  which  fhall  be  run 
out,  and  not  full  feven  inches,  fhall  be  accounted 
for  ours,  and  the  Merchant  to  pay  no  Sublidy  for 
the  fame. 

And  by  fome  its  conceived  that  no  Freight  fhall  be  Boyce  vtrfr 
paid  for  the  fame,  but  the  Merchant  may  Hing  them/'”  ^ Cole  tun, 
up  to  tiv..  Matter  for  Freight  ; but  that  fhould  feem  // 
hard,  for  non  conflat  any  fault  in  the  Matter,  but  the tn  ' ** 
fame  may  be  in  the  Casks,  or  in  the  ill  flowing  ( the 
Matter  by  cuftom  having  no  charge  of  the  flowing 
of  Wines,  elpecially  French,  hut  the  fame  belongs  to  . 

certirfn  Officers  beyond  Seas  from  whence  they  are 
imported  ) befidcs  the  Goodi,  be  they  empty  or  full, 
take  up  Tunnage  in  his.  Ship,  and  fhould  all  the 
Wines  on  fhip-board  have  the  lame  misfortune,  it 
would  feem  hard;  however,  it  is  pity  Opinion  in 
this  cafe  fhould  amount  to  a laudable  Cuftom. 

X.  If  any  Wines  fhall  prove  corrupt  and  unmer-, 
chantable,  and  fit  for  nothing  but  to  diftil  into  hot 
Waters,  or  to  make  Vinegar,  then  every  Owner  of 
fuch  Wines  fhall  be  abated  in  the  Sublidy  according 

to  fuch  his  damages  in  thofe  Wines,  by  the  difereri-  , 

on  of  the  Collectors  of  the  Cuftoms  and  one  of  the 
Principal  Officers. 

XL  If  any  Tobacco  or  other  Goods  or  Merchandize 
brought  into  this  Kingdom  ihall  receive  any  damage 
by  fait  water  or  otherwife,  fo  that  the  Owner 
thereof  fhall  be  prejudiced  in  the  fale  of  fuch  Goods', 
the  principal  Olficers  of  the  Cuftom  houle,  or  any 
two  of  them,  whereof  the  Collector  for  the  time  be-  Tliere  a 
inc  to  be  one,  fhall  have  power  to  chulc  two  indif-  ^0<’’K  at,lrte- 
ferent  Merchants  experienced  m the  values  or  fuch  jn  w i,ic;1  J 
Goods,  who  upon  v hiring  ot  fuch  Goods,  fhall  cer-thcei,  t j-. 
rifie  and  declare  upon  their  C orporal  Oaths  lirft  ad-  ner.il  v.iljie  t 
miniftivd  by  the  fa  id  Ottieers,  wlut  damage  fitch  0:1  al1  ^ -•» 

L 1 4 Goods 


Digitized  by  Google 


I'sJbn.  ■ . nv 
have  ?*?rejd 
. : u Ca- 

,:c»r.i.  r.o  * 

• ■' . hilar.Jiijg 
*«4  rv4*r- 


CU&011U3.  Book  II. 

TaLuf  Goods  have  received,  and  are  leffencd  in  their  true 
tlure" dialed.  value  > ar!^  according  to  iuch  damage  in  relation  to 
'the  Rates  let  on  them  in  the  Book  of  Values,  the 
Officers  are  to  make  a proporeionablc  abatement 
unto  the  Merchant  or  Owner  of  the  Subfidy  due 
for  the.  fame. 

Vuxbams^  XII.  All  Merchants  Strangers  who  according  to 
Scrun^ers  land  the  rates  and  values  fet  in  the  general  Book  of  Values 
■t'.eir  '"oods  and  Rates-.  and  do  pay  double  Subfidy  for  Head, 
Tin,  Woollen  Cloth,  lhall  alfo  pay  double  Cuftom 
for  Native  Manufactures  of  IVooll ; and  the  faid 
Strangers  are  to  pay  for  all  other  .Goods  as  well  in- 
wards as  cm  wards,  rated  to  pay  the  Subfidy  of 
Poundage,  three  pence  in  the  pound,  or  any  other 
Duty  payable  by  Chart  a Mcrtatoria,  belidcs  the  Sub- 
fidy. 

Kill.  That  the  Merchants  Trading  into  the  Port 
. of  London , have  free  liberty  to  lade  and  unlade  their 

Goods  at  any  lawful  Keys  and  places  of  flipping 
* Vide  hl>.  3.*  and  lading” Goods  between  the  Tower  of  London  and 
f*P'  if.?.  1 o. London  Bridge,  and  between  Sun-riling  and  Sun-let- 
ting from  the  Tenth  day  of  September  to  the  Tenth 
day  of  March  ,•  and  between  the  hour  of  fix  of  the 
Clock  in  the  Morning,  apd  fix  of  the  Clock  in  the 
Evening,  from  the  Tenth  day  of  March  to  theTentH 
of  September,  giving  notice  thereof  to  the  rclpedirive 
Offi  ccrs  appointed  to  attend  the  lading  and  unlading 
of  Goods ; and  liich  Officer  as  (hall  rcfule  upon  due 
t • calling  to  he  prgfent,  he  fiiall  forfeit  for  every  de- 
fault f l.  the  one  moiety  to  the  King,  the  other  to 
the.  Party  aggrieved,  he  fuing  Tor  the  fame. 

• XIV.  The  Merchants  of  Yerfc,  fCtnft/lm  upon  Hull, 
arj.fi  New  C a file  upon  Tyne,  and  the  Members  thereof, 
jtiijll  be  allowed  free  Cuftom  ahd  Subfidy  two  of 
tf^e  Northern  Clothes  and  Ker lips  in  ten  to  be  fhip- 
ped  in  thofe  Poets  in  the  n.irr.e  of  Double  Wrappers, 
fjs  formerly  hus  been  there  allowed  them. 

■D  V.  The  Merchants  of  Exeter  and  other  Weftern 

f rpetanae 
ens  in 


part;,  ihall  he  allowed  f eu  of  Subftdics  one  Per 
Ten  for  a H rapper,  and  three  Devons  Doz 
Twenty  for  Wrappers,  the  lame  to  be  (hipped  out 
pf  the  Ports  < if  Exct>r , P'-j motfi h,  Dartmouth,  Barn- 
• ‘ ‘ ' • ■ , ' ’ 
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ft  able,  Lyme  Regis,  or  the  Members  thereof.  • 

XVI.  All  Merchants  transporting  any  foil  of  ^ote,  That  all 
Woollen,  whether  new  or  old  Drapery,  as  alio  all  Bayes  (cVerjl 
and  Cottons,  fball  be  allowed  one  in  ten  for  a Wrap- 

per  free  of  Cuffom  and  Subfidy.  Parliament'' 

XVII.  Every  Merchant  (hall  be  allowed  upon  all  but  purely  his 

other  Goods  and  Merchandize  appointed  to  pay  to  s*a- 

any  the  Subfidy  of  Poundage  according  to  the  Rate  f‘°"s  andrVQ* 
in  the  Book  of  Values,  to  be  imported,  j in  the  '7na  b?nf‘n;ty 
Hundred  of  all  the  faj4  Subfidiesof  Poundage  fo  ap-  towards  The 
pointed  to  be  paid.  encouraging 

XVIII  The  Officers  who  fit  above  in  the  Cuftom-  d»e  Ver'AQrs 
houfe  of  the  Port  of  London , lliall  attend  the  fervieg  "“V  rwdc- 
of  their  feveral  places  from  nine  to  twelve  in  the 
Forenoon,  and  one  Officer,  or  one  able  Clerk,  (hall 
attend  with  the  Book  ih  the  Afternoon,  during  fucli 
time  as  the  Officers  are  appointed  to  wait  at  the 
Water  fide,  for  the  better  deciding  of  all  Controvcr- 
fies  that  may  happen  concerning  Merchants  War- 
rants, all  other  the  Officers  of  the  Out-Ports  (hall 
attend  ever/ day  in  the  Cuftom-houfe  of every  re- 
flective Port  for  di (patch  of  Merchants  and  Ships, 
between  the  hours  of  nine  and  twelve  j and  tvvo  and 
four  in  the  Afternoon. 


XIX.  Every  Merchant  making  an  Entry  of  Goods 
either  inwards  or  outwards,  (hall  be  difpatchcd  in 
fuch  order  as  he  coineth  ; and  if  any  Officer  or  his 
Clerk,  (liall  either  for  favour  or  reward  put  any 
Merchant  or  his  Servant  duly  attending  and  making 
his  Entries  as  aforelaid,  to  draw  any  other  Reward 
or  Gratuity  from  him  than  is  lirpited  in  the  Aft  of 
Tannage  and  Poundage,  ;tnd  the  general  Book  of  Valu- 
es, if  the  Matter  Officer  be  found  faulty  herein,  he 
fhall  upon  complaint  to  the  Chief  Officers  ot  the 
Cuftpm-houle  be  ftricfcly  admoniffied  of  his  Duty  j 
bpt  if  the  Clerk  be  found  faulty  therein,  he  lliall  up- 
on complaint  to  t!;e  laid  chief  Officers  be  prelenttvr 

il/'  I t i*  l • r*  ‘ 1 • 


dilcharged  of  hi-.  Service,  and  nor  'pa 
any  more  in  the  Cuftom-houfe.  ■ 

■ XX.  The  Lord  Mayor,  Commonalty, 
zens  of  the  City  of  London,  their  Officer- 
tics  for  and  touohimr  Officers  of  PmL*& 


nutted 

i 


to 


ll[. 


t.  up  Ciri- 
or  fhpu- 

* Sc AVaff 
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* JBaleage  or  "Portage  of  any  Goods  or  Merchandize,  of 
Alices,  or  their  Sons  born  within  this  Kingdom  or 
unfreemen,  Imported  or  Exported  into  or  out  of  the 
City  of  London  or  the  Liberties  or  Ports  thereof  un- 
to or  from  the  parts  beyond  the  Seas,  for  or  concer- 
ning the  receiving  or  taking  of  any  Fee  or  Rates 
heretofore  ufually  taken,  for  or  in  rel'ped  of  the 
laid  Offices,  or  any  of  them,  might  and  may  receive 
and  take  the  fame,  any  thing  in  the  ACT  of  Tun- 
nage  and  Poundage,  or  any  other  Act  or  thing  to 
the  contrary  notwithftanding. 

XXI.  All  ancient  Duties  heretofore  lawfully  taken 
by  any  Ciry  or  Town  Corporate,  their  Farmers, 
Deputies  or  Officers,  under  the  name  of  Town-Cu- 
ftom,  or  the  like,  for  the  maintenance  of  Bridges, 
Keys,  Harbours,  Wharfs,  or  the  like,  fhall  and  may 
be  received  and  enjoyed  as  formerly,  any  thing  in 
the  Hid  A A,  or  any  other  Ad  to  the  contrary  in 
any  wife  r.on  obit  ante. 

XXII.  The  Under-Searcher  or  othef  Officers  of 
Gravejtnd  have  power  to  vilit  and  fcarch  any  Ship 
outward  bound,  but  fhall  not  without  juft  and  rea- 
fonable  caufe  detain  any  Ship  under  colour  of  fearch- 
ing  the  Goods  therein  laden  above  three  Tides  after 
her  arrival  ar  Gravefend , under  pain  of  Jofs  of  their 
Office,  and  rendring  damage  to  the  Merchant  and 
Owner  of  the  Ship,  and  the  Searcher  or  Officer  of 
the  Cuftom-houfe  in  any  of  the  out- Ports  having 
power  to  fearch  and  vilit  any  Ship  outward  bound, 
fhall  not  without  juft;  and  reafonable  caufe  detain 
fuch  Ship,  under  colour  of  fearching  the  Goods 
therein  laden,  above  one  Tide  after  the  laid  Ship  is 
fully  laden  and  ready  to  fet  fail,  under  pain  of  lofs 
of  the  Office  of  fuch  Offender,  and  rendring  dam- 
age to  the  Merchant  and  Owner  of  the  Ship. 

XXIII.  All  Timber  in  Balks  which  fhall  be  of  8 
inches  fquare  and  upwards,  that  fhall  be  imported 
or  brought  from  any  part  beyond  the  Seas  into  the 
Realm  of  England,  Dominion  of  Wales , Pore  and 
Towiyjf  Berwick,  or  any  of  them,  fhall  be  raced 
according  to  the  meafure  of  Timber,  the  foot  fquare 
3 d.  for  the  value  thereof,  and  according  to  that 

rate 


Digitized  by  GoogI 


Book  II.  CuftCMlsS. 

rate  fhall  pay  for  Subfidy  1 2 d.  in  the  pound  accor- 
ding to  Poundage  ; and  all  under  8 inches  fquare, 
and  above  y inches  fquare,  fhall  pay  for  Subfidy  ac- 
cording to  the  rates  mentioned  in  the  Book  of  Rates 
for  middle  Balks,  and  all  of  5 inches  fquare  or  under 
fhall  pay  according  to  the  rate  of  fmall  Balks. 

XXIV.  For  avoiding  of  all  oppreflions  by  any  the 
Officers  of  the  Cuftoms  in  any  Port  of  this  Kingdom, 
in  exacting  unreafonable  Fees  from  the  Merchant, 
by  reafon  of  any  Entries  or  otherwife  touching  the 
(hipping  or  unfhippiagof  any  Goods,  Wares  or  Mer- 
chandize, it  is  ordered,  That  no  Officer,  Clerk,  or 
other,  belonging  to  any  Cuftom-houfe  whatfoever, 
fhall  exa&,  require,  or  receive  any  other  or  greater 
Fees  of  any  Merchant  or  other  whatloever,  than 
fuch  as  are  or  fhall  be  eftablifhed  by  the  Commons 
in  Parliament  affembled  j and  if  any  Officer  or  other 
offend  contrary  to  this  Order , he  fhall  forfeit  his 
Office  and  Place,  and  be  for  ever  uncapablc  of  any 
Office  in  the  Cuftom-houfe. 

XXV.  All  Fees  appointed  to  be  paid  unto  the  C«- 
Jlcmer,  Comptroller,  Surveyor,  or  Surveyor  General  in  the 
Port  of  London,  for  any  Cocquets  or  Certificate  out- 
wards, fhall  be  paid  altogether  in  one  fumm,  to  that 
Officer  from  whom  the  Merchant  is  to  have  his  Coc- 
quet  or  Certificate  above  in  the  Cuftom-houfe  ; and 
after  the  Merchant  hath  duly  paid  his  Cuftom  and 
Subfidy,  and  other  Duties  above  in  the  Cuftom- 
houfe,  as  is  appointed  above  by  the  Book  of  Rates, 
he  is  to  he  Matter  of  and  keeg  his  own  Cocquet  or 
Certificate,  until  he  fhall  fhip  out  his  Goods  fo  en- 
ured, whereas  he  is  to  deliver  the  fame  to  the  Head 
Searcher,  or  llis  Majeftics  Under -Searcher  in  the  Por^ 
of  London  or  other  Ports,  together  with  the  Mark  and 
Number  of  his  Goods.  = 

XXVI.  The  Officers  of  the  Cuftom-houfe  for  the 
time  being.,  fhall  allow  and  make  unto  all  Perfons 
all  fuch  Monies  qs  are,  or  fhall  be  due  upto  them  for 
the  half  Subfidy,  and  alfb  the  Algur  Duty  of  Foreign 
Goods  formerly  exported  now  due  and  unpaid. 

The  Duties  and  Sums  of  Money  appointed  to  be 
paid  by  the  Act  of  Tunnagc  and  Poundage  patted 


m 
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this  Parliament,  and  by  the  Book  of  Rates  therein 
mentioned,  and  no  other  fhall  be  paid  to  his  Majef- 
ries  Officers  during  the  continuance  of  the  faid  Act 
upon  Goods  imported  and  exported,  an^  Law,  Sta- 
tute, or  Ufage  to  the  contrary  notwithftanding. 
Neverthelefs  the  duty  of  Pnz,az r and  Butlemge , and 
the  duty  of  12  d.  of  every  Chaldron  of  Sea-coal  ex- 
ported from  Scw  Caflle  upon  Tyne  to  an}'  other 
Port  or  Pom  of  this  Realm  fhall  be  continued. 

XXVII.  If  any  Merchant  Denizen  born  fhall 
happen  to  have  his  Goods  and  Merchandize  taken 
by  Enemies  or  Pirates  at  Sea,  or  perifhed  in  any 
Ship  or  Ships,  the  Duties  being  either  paid  or  a- 
greed  for,  upon  due  proof  thereof,  may  fhip  out 
of  the  fame  Port  .the  like  quantity  as  fhall  amount 
unto  the  Cuftom  without  paying  of  any  thing  for 
' the  fame. 

If  the  Importer  [hall  pay  ready  Money,  he  fhall  he  allowed 
10  per  Cent,  for  fo  much  as  he  (Isall  pay  down. 

T+Car,  z.f.n.  XXVIII.  Ships  of  War  may  be  entred  and  fear- 
ched  for  prohibited  and  unaccuftomed  Goods,  and 
to  bring  them  afhore  to  the  King’s  Ware-houfes,  and 
the  Comiffioners  or  Head-Officers  may  leaveabo3rd 
Officers  to  look  after  them,  that  none  be  unladen 
or  imbezelled,  on  pain  of  forfeiture  of  100  /.  And 
if  Goods  are  concealed  on  fhipboard  after  fiich  time 
as  the  Ship  is  cleared,  to  forfeit  100  l.  and  then  any 
with  a Writ  of  Affiftancc  out  of  the  Court  of  f.x- 
cheefuer  to  go  in  the  day-time  to  any  place,  and  enter 
and  feize.  * 

• Goods  conveyed  fecretlt  into  Ships,  and  carried 

away  without  paying  the  hubfidy  and  Duties,  the 
Owners  and  Proprietors  forfeit  the  double  value, 
except  Coals,  which  oifly  forfeit  the  double  Cu- 
nom  and  Duty.  * 

XXIX.  There  are  allowances  to  be  given  Mcrr 
yhants  fpr  defective  and  damaged  Goods  of  f pir  Cern. 
on  all  Goods  imported,  and  rz  per  Cent,  on  all  Wines 
to  b?  allowed  upon  Debentures ; but  if  they  fhall  fhip 
out  lels  than  is  in  the  Certificate,  then  the  Goods 
, therein  mentioned,  or  the  value  thereof  fhall  be  for-* 

feued,  and  the  Owner  pr  Merchant  fhall  lol'e  the 
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benefit  of  receiving  tack  any  of  the  Subfidy  : And 
Goods  (hipped  out  are  not  to  be  landed  again  in  Eng- 
land, On  pain  of  forfeiture  of  thofe  Goods. 

All  Goods  coming  out  of,  or  carried  into  Scotland 
by  Land,  (hall  pafs  through  Berwick  or  Carlijle,  and 
pay  Cuftom  as  others,  on  pain  of  forfeiture. 

And  although  that  by  this  Ad  there  are  many  al- 
lowances to  be  made,e(pecially  Merchants- Denizens, 
yet  the  Parliament  have  ever  been  fo  careful  as  to 
bound  the  fame,  that  is,  ic  (hall  be  fuch  who  traffick 
in  Ships ; ( which  are  indeed  the  Bulwark  of  this 
Me  ) and  therefore  if  fuch  Merchandize  (hall  be 
traniportcd  out  in  any  Galley  or  Carack,  they  are 
obliged  to  pay  all  manner  of  Cuftoms,  and  all  man- 
ner of  Subfidies,  as  any  Alien,-  but  in  regard  that 
Herring  and  Fifh  are,  and  have  been  accounted  one 
of  the  principal  Commodities,  and  generally  finds  >■ 

a vent  or  Market  in  thofe  Kingdoms  and  Countries 
that  ufually  imploy  fuch  fort  of  Veflels,  thofe  Com- 
modities may  beTranfportcd  in  themaswell  as  Ships 
from  any.  Port  or  Harbour  within  this  Realm,  with- 
out paying  any  Subfidy  or  Poundage  for  the  fame  $ 
but  then  fuch  Fifh  mull  he  taken  by  the  Natives  .of 
thllKingdorn,  and  traniportcd  by  them,  othenvife 
to  pay  as  Aliens. 

And  whereas  all  manner  of  Woollen  Clothes,  as  well 
white  as  coloured,  unrowlcd,unbarded,  and  unihorn, 
and  not  fully  drolled,  are  prohibited  by  Law  to  ba 
tranfported  His  Majcfty  was  gracioully  plcafed  to 
grant  * unto  Francos  Counceis  of  Portland,  as  well  for  , 
her  Alliance  in  Blood,  as  alfo  for  the  many  Crolfes  ,,  L*  .[  “.ucr< 
and  Calamities  which  (he  hath  fuffered  by  the  lolj  ,n'|,  |>are‘ 
and  death  of  her  nearelt  Relations  in  his  Majefly  ijv.  Feb, 
and  his  Royal  Fathers  Service,  full  power  for  one  -7  Car.  1. 
and  thirty  years,  to  licence  the  Tranlporcing  of  fuch 
Goods  non  ob[lante  luch  prohibitory  Laws the  which 
is  now  put  in  F.xecution  by  Agreement,  and  the 
Compolition  with  her  Deputies  at  the  Cuftom-houfe. 
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©f  tfjc  Eiffftt  ofi^afTacr,  of  impofins  on  tip 
^eifono  anti  0OO5SS  of  ©tcangectf  fo?  paflagc 
tljjougO  t{jc  ©eais. 


' f? 

* 


i. 


I 

I 


I.  Of  the  Right  of  harmtcfs 
Utility  excepted  tacitly  in 
the  primitive  dominion  of 
things. 

II.  Where  paffage  cuglti  to  he 
open,  and  where  the  fame 
might  he  implicity  provided 
for  in  the  firfl  injlitution  of 
Property,  and  under  what 
Cautions. 

III.  Of  the  fame  right  in  refe- 
rence to  Goods  and  Mercian- 


digel  '■ 

IV.  If  Paffage  admitted,  whe- 
ther Tribute  or  Toll  may  he 
impofed. 

V.  Where  Impofition  may  lawful- 
ly be  laid,  and  for  what  caufes- 
and  of  the  Kings  Prerogati  ve 
in  that  Point. 

VI.  il'ijetber  lawful  to  flay  in 
others  Country , and  to  build 
for  a feafon. 


* r . 

I.  YTAving  in  the  foregoing  three  Chapters  obfer- 
ved  fomewhat  of  Cu/toms  and  Impoftticms  laid 
de  faclo  within  the  Realm.,  and  that  by  A<5ts  of  Par- 
liament, or  the  confent  of  the  three  Eftates.  ic  riay 
not  feem  amils  to  inquire  what  Impofition  the  King 
of  his  Prerogative  may  impofe  on  Strangers  and 
their  Goods  palling  through  his  Territories  and  Seas; 
and  in  that  to  inquire  of  the  lame  in  reference  to 
Perfons  and  Goods. 

Belides  the  right  of  ncccflity  which  feems  to  be 
excepted  in  the  tuft  Irsftitution  of  Dominion,  there 
is  another  Relique  of  old  Communion,  namely,  the 
Right  of  harmiefs  Utility:  For  -why  flipuld  not  one  ( laith 
Cic.  dc  Ojfic.  i . Cicero  ) when  -without  his  own  detriment  he  map  communicate 
to  another  in  tbofe  things  that  are  profitable  to  the  Receiver , 
and  to  the  Giver  not  chargeable  ? Therefore  Seneca  faith. 
Sen,  Jr  Bruef.  It  cannot  be  called  a benefit  to  give  leave  to  another  to  light 
A 7*  his  Fire  by  yours.  We  read  ill  Plutarch , it  is  I10t  lawful 
to  Ipoilour  Victuals  when  we  have  more  than  enough, 
nor  to  (top,  nor  hide  a Fountain  when  we  have 
drunk  our  tilt ; nor  to  abolilh  the  Way-marks  either 
by  Sea  or  Land  which  have  been  uletul  to  us : So  a 

Jtmi 
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River  as  a River  is  proper  to  that  Prince,  or  that 
Lord,  or  that  People,  within  whofe  Dominion  or 
Royalty  it  runs,  and  they  may  make  a Mill  on  it, 

( unlefs  it  he  common,  as  a Highway)  and  may  * rer-d,v,L 
take  what  Fifh  the  River  yeilds,  but  the  fame  River 
as  a running  water  remained  common  as  to  driak- 
ing  or  drawing  of  it,  notwithftanding  as  to  the 
Fifliing,  and  the  like,  it  may  be^peculiar. 

II.  Again,  Lands,  Rivers,  nay,  if  any  part  of 
the  Sea  be  come  into  the  Dominion  or  Property 
of  any  People,  it  ought  to  be  open  to  thofe  that 
have  need  of  paflage  for  juft  caufes,  namely,  being  Bald.  3.  conf. 
expelled  by  force  out  of  their  own  Countrey  193. 
they  feek  void  places,  or  becaufe  they  defire  Com- 
merce with  remote  Nations : The  reafon  here  is 
the  fame  which  hath  been  mentioned  * elfe where,  * Ltb’ 
becaufe  Dominion  might  be  introduced  with  a re-  4‘ 

ccption  of  fuch  ufe  f which  profits  thefe,  and  jEn.iittJfo; 
hurts  not  thofe;  and  therefore  the  Authors  of  Do- 
minion  are  to  be  fuppofed  willing  rather  to  have  tuutn,cajus 
it  fo,  than  that  fuch  a rcftri&ion  which  perhaps  'vin‘t,ca“o>  a't* 
in  the  end  may  deftroy  Society : However  this  hath  ™re\  m' 
its  cjuantum  • for  though  harmlefs  palfage  may  be  cxj 
cepted  in  the  firft  Inftitution  of  Dominion,  yet  that 
is  to  be  underftcod  when  leave  is  granted : And  though 


fear  of  die  multitude  which  is  to  pals,  cannot  take  a- 
wav  that  Prince  his  Right  through  whofe  Territories  PAttfrA  re-^ 
or  Seas  ih-vy  go  ■ yet  it  follows  as  naturally  that  in  the  ;lm  ( f' 
inftitution . ‘ fuch  liberty  chat  Prince  or  People  may  aid  the  2^' 
provide,  ami  if  they  have  any  probable  or  any  reafon-  demo  mans,  led 
able  caufc,  in  olift  their  paflage  till  Security  or  Hof-  Army  tho- 
tages  are  pledged  for  rhwir  peaceable  paffage,  nay,  !'ou'^  Cor,Tlfl>. 
without  declaring  thvir  reafon  may  interdict  them  i^.aed  b^The 
ahfolutely  any  manner  of  paflage,  if  there  be  any  o-  conZhian:^ 
rher  way  to  pals  in  fafety ; and  tliertfore  at  this  day  net  asking 
by  the  Laws  of  Jv.* v,  the  King  may  interdid  a-  leave  of  the 
ny  Nation  or  People  whatloever  to  pais  through  his  Cl! y /■  'Sam  i£f 
Seas  without  leave  firft  obtained  to  chac  purpole.and 
may  vilit  ail  hhips,  be  tney  of  War  or  Irarhck  that  mtrat.nsji  da- 
fliall  occur  or  be  in  die  lams.  n.tni  fermtffh: 

aevos,  i nqu  it , GiiOn-. nrntt.  (£  Mas arenfmm  fares  no  ipu/fafis  fed perfr  f.jlis  ;rv.- 
fentes  oimaa  piCerc  dr  (we  pi. is  va  ~ tit  1 bus.  f on  ever  {u:  age  is  end  mull  I e-n-q  of* 
red  ; bj'  121  li<u  of  that,  tire  linking  of  1.  c Flag,  a i-J  lowring  the  To  > : ail in 
token  o*  that  Right  J ie  to  k.<  \Ujeil)  in  the  oritijh  $*2*.  * Tide  lib  r-  cap.  4, 
Kde  M-'.  hci-lan  Mire  C..vijum.  t Ill- 


Digitized  by  Google 


37' 


..  Bookii. 

ill.  Nor  is  paflage  only  due  to  Periods,  but  to 
•f  That  is,  by  Merchandize  alfo  ; for  no  Man  hath  Right  f wil- 
thc  Laws  of  folly  to  ohllrutl:  the  \Vay  of  Commerce  to  any  Nati- 

Nature,  'but  on  with  any  other  that  i;  remote,  becaufi  the 
the  Laws  ot  . 

Nations  ar.d  those  of  Countries  may. 


per- 


miflion  of  Trade  is  for  tlie  intereft  of  humane  So- 
ciety, and  is  not  difeommodious  to  any  one,  and  to 
that  purpofe  Philo  fpcaks : On  the  Sea  all  Ships  of  bur- 
den  [afely  pafe  according  to,  that  Right  of  Comm  ere:  which 
is  bet iv cat  all  Nations  arifsng  from  the  defire  of  natural  So- 
ciety, while  they  ftpply  one  another  mutually  with  what  the 
Snomihiutem  one  wantetb,  ami  the  other  can  ( pare  ; for  envy  hath  never 
fans  i/ijtne  cjuK  invaded  either  the  whole  World,,  or  the  greater  parts  thereof, 
explicit  f.tcili-  And  Plutarch  fpeaking  thus  of  the  Sea  : , This  Element 
tatetn  ad  mu-  hath  made  our  life  Jociable  and  perfect,  that  otherwife  would 
rua Conttneraa  he  wild  and  without  correlpondtr.ee \ it  fvppliis  cur  wants 
wots  c atam  . . Wltfo  Mutual  aids,  and  by  exchange,  of  things  needful,  it  pro-, 
t u /eng/ 't  nJo  C cures  fellowship  and  friend  ftp.  And  the  Wifdom  of  God 
impedtmenium  is  highly  to  be  admired,  who  hath, not  granted  all 
riUorum  ad  things  to  every  Land,  but  hath  diftribuced  his  Gifts 
.dsff  commean-  to  Several  Countries,  that  Men  having  need  of  one 
brevionmvi-' another,  might  maintain'  Society. for  their  common 
am,  tfiare  /ci/i-  good  ■,  therefore  hath  he  endowed  Mdn  with  Know- 
ccr, ubi <j i terra-  ledge  and  Under  ftanding  to  invent  and  build  Ships, 
rum  dtfpfuit  to  govern  and-  guide  them  by  thofe  Lamps  of  Hea- 
Drus,  ad  mun-  yen  an(j  other  inftriiments  of  his  Divine  Wifdom, 
j MmdomiZ  enabling  thereby  the  Merchant  to  convey  to  all 
tomnumiterm-  what  any  place  affords:  According  to  that  of  the 

h. ibi (antes  ere.  Poet* 
bro  Hoi  snvictm 
invijtf irnus ; 

C ipu'dfe  nara 
tjiiifjne  alti'ri 
cbmmunicatii 

•ztciffim,  commode  acaprret  res  apudtlhim  abundaritet ; ac  jicexigu.tm  ter/ens  terra  . 
partem,  ita  tanquam  ji  tcwrrt  untvrfam,  fruerettrr  ess  jure  orbss June  bonis.  Licet 
it  ay,  tunc  tantjuam  in  communi  menfa  ionvivarum  urticui.V,  ta  jure fibi  oppojita  dare 
dun  iorgius aciumbenrt,  ac  contra  qua  ap'nd ipftttn  furit  atcipire  manu  tantttm  ex- 
tent4« 

..J  , 

But  as  the  Sea  is  free  and  open  for  Traders,  yet 
. neverthelels  the  Paffcngcrs  arc  fiibiect  to  fuch.  Re- 


What  Nature  any  Land  denied , 
By  Navigation  is  jupphed. 


ftficfcions,  Laws 


and  Ordinances  as  th'ofc  Sovereign 
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Princes  fhall  make  of  force  in  thofe  places  ivfierc 
they  have  an  acceffion  of  Property  or  Sovereignty. 

IV.  But  admitting  phat  fuch  free  Paffage  may  be 
granted,  as  above,  whether  'tribute  may  be  impofed 
oy  him  that  rules  the  Land,  upoil  Merchandize 
paffing  by  Land  or  by  River,  or  by  part  of  the  Sea1, 
which  may  be  called  an  Acceflion  of  the  Land, 

( that  is,  the  place  through  which  they  pafs,is  as  much 
under  the  abfolute  Jurifdiftion  of  the  Prince,  ^ the 
very  Land  it  felf ) certainly  whatsoever  Burdens 

have  no  relation  to  the  Merchandize,  no  equity  fuf-  Vide  S:r*kfi 
fers  the  fame  to  be  impoled  on  the  fame  ; neither  3.  (0  lib,  j 
can  Poll-money  put  on  the  Inhabitants  to  fuftain  the  i6’ 
charge  of  the  Common- wealth,  be  exacted  of  Paf- 
fengers.  ...  - 

V.  Neverthelefs,  if  either  to  fecure  the  Paflcngers 

Goods  and  Vcirds  from  Pirates  and  others,  Or  for 
the  creating  of  Beacons,  Light-houfes,  and  other 
Sea-marks,  and  fuch  like,  * there  indeed  fome  com-  * ti 
pen  fa  don  may  belaid  upon  the  Commodities  dr  M- 
Ships  paffing  through,  fo  that  the  meafure  of  tile 
caufe  be  not  exceeded  ■ or  as  my  Lord  Coke  oblerVcs  . • 

in  the  cafe  of  the.  iLalage-money,  t it  be  reafona-  + Lib.  ?.  fbh 
ble  j for  upon  that  depends  the  jufthefs  of  Tributes 
and  Toll:  And  upon  thofe  reafons  die  Venetian  in 
the  Adriatick , the  King  of  Denmark  in  the  B a! tick  Sea  y,t{c  the  pwrf 
does  demdnd  the  fame  j and  the  King  ol  England  of  the  foneti* 
inay  do  the  like  in  the  Chambers  of  his  Empire,  and  an  I-aw>er.«  ; 
that  by  his  Prerogative  ; for  the  fame  is  notfo  xtiucli 
compuljon  to  any  to  pay,  but  to  them  that  will  take  Marc  daurtMlf 
benefit  of  fuch  accommodation- 

lLcjj  Coitions  pjafont  que  lot?  Ic  Uou  fes  pibgciUrofS 
l>c  long  tftnpgf  Jjaut  cGre  §&cfgntu?:  be  ^rtyt*  02c  e(t  bc< 
jilts  que  ic  Hop  Seigneur  bes  Colts  be  nmlfbcuc  partes 
btl  ipec,  1 pat  tco  piafoiu  le  Hop  be  futpofer  tin  iihpolL 
tion  fuc  Cfftaagerfl  paffarft  punnp  la  cpetu  ■ 

. Strabo  relates,  That  the  Qjrmthtnns  even  froffithfc  bb.Udti 
tnoft  ancient  of  times  received  Tribute  cf  the  Com-  p"re j } 
tnodities,  which  to  avoid  the  compalfing  of  Malta } ™ 2* 

were  carried  by  Land  from  Sea  to  SSa.  So  die  Bo. 

•pans  fe^eiy«fd,td  price  for  the  paffage  of  the  Rbytte, 
jBi.iV  rfii?  ftighf  of  imppling  on  Ships  ami  Good? 

M m faffing  ■ 


» 
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pa  (ling  through  fome  Territories,  is  found  cruel, 
especially  when  they  muft  pafs  through  the  Terri- 
tories ot  a powerful  and  fierce  People,  then  it  is 
heavy  to  the  Merchant  to  compound,  for  it’s  often 
done"  on  hard  and  grievous  terms. 

VI.  Again,  to  ftay  fome  time  for  health  fake,  or 
For  any  other  juft  caufe,  ought  alfo  to  be  permitted 
to  Paffengers,  for  this  too  is  among  the  innoxious 
utility  ; wherefore  illmeus  in  Virgil  \ when  the  Tro- 
jans were  prohibited  to  ftay  on  the  more  of  Africk , is 
bold  to  invoke  the  Gods  as  Judges : ‘And  the  com- 
plaint of  the  Megarenfes  againft  the  Athenians , who 
drave  them  from  their  Havens  f again/ 1 common  Right , 
was  approved  by  the  Greeks  • fo  that  the  LaceJemons- 
am  efteemed  no  caufe  to  create  a War  more  juft : 
Hence  it  is,  that  at  this  day  it  is  held  by  all  Lawyers, 
That  it  is  lawful  ( either  in  cafes  of  Wreck,  or  any 
other  exigency  upon  fuch  landing  ) for  Paffengers 
to  build  a Cottage  or  Hut  On  the  Shore  to  fhelter 
them  for  a fcafon,  though  we  grant  the  Shore  to 
be  poffefs’d  by  the  Inhabitants : ’Tls  true,  Pomponius 
enim  rfi poffefjit  docs  think  there  ought  to  be  the  Prartor’s  Decree;  but 
lietorn,  unde «-  certainly  that  extends  only  to  thofc  Paffengers  that, 
ihtiduntur  cru • being  expulfcd  their  own  Countries,  defire  perpetu- 
• e/esqui  tts am  ,,j  habitation,  and  a fubje&ion  to  the  Government 
probsbeant.M  ot  t*ic  place  where  they  defire  to  dwell. 


* '\irvius  ad 
turn  lo c. 


+ Plutarch  Pc 
ricle. 


O 'cupanti 


The  End  o]  the  Second  Book 
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• 

I.  Of  freedom  by  the  Law  of  Na- 
ture, and  of  Bondage,  Slave- 
ry, or  Captivity  introduced  by 
the  Law  of  Nations. 

II.  Of  the  Aflions  that  fubjefl 
Man  to  Bondage. 

III.  Of  the  Dominion  over  Slaves , 
Bond-men  and  Captives. 

I V.  Of  the  Caufe,  or  He  a f on  of 
fuch  Dominion. 

V.  That  this  Bight  or  Dominion 
teas  not  a Law  univerfal. 

. Of  Bondage  or  Slavery, 
where  difcontinued  by  the 
Ckriftians  and  Mahometans. 


VII.  Of  a Servitude  at  this  daj, 
/landing  with  the  Laws  of  d 

, Chrijiian  Commonwealth. 

VIII.  Of  Manumiffion  and  Fre- 
dom  by  the  Hebrew  and  Ro- 
man Law,  and  by  the  Lawi 
of  England. 

IX.  Of  Disfranchizing  the  /etc- 
rat  ways. 

X.  Of  Abjuration  and  Exiles 

. and  what  operation  it  hath, 

XI.  Of  Freedom  in  Cities  and 
Corporations  in  reference  to 
Merchants,  Trader i and  fo- 
reigners. 


I.TTN  the  primitive  ftate  of  Mature/  no  Men  w fife  f UJ?‘ 

■ Servants ; yet  it  is  not  repugnant  to  natural  „Umiftunt  eti: 
JL  Jufticc,  that  by  the  Fad  ot  Man*  that  is yarhjervi  hbtri 
by  Covenant  or  TranfgrejJion , Servitude  fjhould  come  homines  Cdpti • 
in  ; therefore  Servitude  is  brought  in  by  the  Laws  pirate  de  jure 
of  Nations . gentium.  Brdi 

II.  Hence  it  is.  That  thofe  that  will  ynU  up c m ‘ lCi6t 
their  perfons,  or  promife  Servitude,  arc  accounted 
Slaves  ; fo  likewife  all  that  arc  taken  in  Vublick  War} 

And  brought  within  the  Guards  of  their  Con-  Fit  tk  ton  £. 
tjucrors ; nor  is.  tranfgreflton  neceflary,  but  the  tyj.t.  Fniti\mt 
Lot  of  all  is  equal  after  the  War  is  begun,  even  uD.de 
thofe  wliofc  ill  fortune  fubjeded  them  to  be  dc-  Captive 
prehended  within  the  Enemies  bounds  j nor  are 
tfiey  Servants  only  rhemfslves,  bur  all  tlveir  Pof- 
tethf  tot  ever: 

U ttt  t Ilf 

t 
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W.  The  Priviledges  of  this  Right  or  Dominion  are 
infinite  ; fact  there  is  no  fuffering  which  may  not  he  impo- 
jed  on  fuch,  nor  work  which  may  not  every  way  he  extorted 
from  them  : So  that  even  the  Cruelty  of  Mailers  be- 
came almofl.  unpunilhed,  till  the  Municipal  Laws 
r . {*  fervorum  of  Countries  fet  bounds  to  their  rigour  and  power. 

§ l . D.eJ  jiutu 

h ,1/umim  Jtfud  crimes  ptr<tr,yentn,  aic  Cates  Aniriirdvtrrerc  pojjumut  dorntmt 
fervos  vine  ntcifq;  poteftanm  ftitjje.  Cv.  Inftit.  foL  1 1 6.  h.l.i.D.  debit  qui 
funs  juris. 

Nor  are  the  Perfons  become  theirs  only  that  have 
the  power  of  them,  but  alfo  all  that  they  ha^e ; for 
fuch  unhappy  Perfons  can  have  nothing  of  their  own. 

Hence  it  was.  That  that  excellent  Law  in  favour 
. of  fuch,  was  introduced  by  the  Romans,  called  * Lex 
de  TtflamfS  Cornelia,  which  was  when  a Captive,  intra  prafulta. 
Let.  cornrl  ff.  hr H turn , dyed  in  his  Captivity  ; if  he  had  made  a 
devulg.fiibJlh.'WiU,  before  his  being  taken  Captive,  yet  fuch  a 
Captive  lhould  in  favour  of  fuch  Will,  and  for  the 
upholding  of  the  fame,  be  feigned  to  be  dead,  and 
in  punRo  temporis,  immediately  before  fuch  his  being 
taken  Captive ; and  fo  by  that  Legal  Fiction  of 
' r're,  death,  his  Will  became  firm  and  valid,  as  if  he  had 
• , §.  really  dyed  without  ever  being  taken  by  the  Ene- 

,f.d  :uy.  So  likewife  if  one  had  been  made  a Slave ; yet 
V y o.  if  he  had  returned  out  of  his  Captivity,  that  for 
v'  ;j~Ti.e  prefervation  of  his  Right  and  Propriety,  he 
was  feigned  as  4if  he  had  never  been  abfent,  and 
was  immediately  redintegrated  into  his  prifline  Hate 
and  condition 

IV.  Now  all  thefe  Priviledges  and  Immunities 
’ r J Fortune  were  introduced  by  the  Laws  of  Nations,  for  no  other 
c.  iK-civt:-,  ;t  rcafon  hut  that  their  Captors,  tempted  by  fo  many 
»««■'& pro  vim  Immunities,  might  wtiimgly  oof  am  from  that  cruel  n- 
I*:rcd  uhU  t f gcur  of  feting  their  Vrtftner. 

Jervteut,  Efed  Hence  it  is,  That  die  Captors  Dominion  is  ex- 


)• 


r.i  f. inper  l'rifoners,  are  tieed  from  that  unhappy  Hate. 


tfJiK 

riant  vrinc  (ib*ru:$  x.nwrMfrivAiur,  cap.  4?,. 


V.  Though 
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V.  Though  this  Dominion  or  Right  was  general- 
ly acquired  in  moft  Nations,  yet  was  not  the  dame 
an  umverfal  Law  ; for  amongft  the  Jews,  refuge  was 
granted  to  Servants  who  fell  into  that  calamity  by 
no  ft ult  of  their  own.  And  the  ftate  of  Cbrijendom 
at  this  day  is  apparent,  That  Prifoners  taken  in  War 
do  not  become  perfedf  Slaves,  as  of  old,  but  only 
remain  in  the  cuftody  of  tire  Captor,  till  Ranfoms 
are  pat  J,  whole  valuations  are  generally  at  the  plea- 
Cure  of  the  Conqueror;  yet  Perfons  of  EminentQua- 
lity,  as  Generals,  and  the.  like,  fuch,  perfons  * if  taken*  An 
by  a common  Soldier,  yet  he  has  no  advantage  by  the  ^„no  1673. 
fame;  tor  fuch  a Captive  is  become  Prifoner  imme-  (•♦'  hi'-  Me- 
diately to  that  Prince  or  State  under  whom  the  i,,"s 
Captor  ferved  : But  if  it  be  the  lot  of  an  inferior  Artie.  r-i- 

Soldier  to  become  a Prifoner  of  War,  he  is  then  be- 
come aWuiutely  the  Captors  to  difpofc  of ; but  he 
Wanting  thofe  Necefl'aries  in  the  Field  for  hirqfeif,  in  l.nam. 
which  he  ought  to  provide  for  his  Prifoner,  com-  de 

monly  waves  that  intereft,  and  generally  yeilds  him  e '*l 
up  as  a Prifoner  of  War  to  be  difpofeifot  by  that  > 

Prince  or  State  under  whom  he  lerves 

V l.  Slavery  in  Chrifiendum  is  now  become  oblblete ; 
and  in  thefc  latter  Ages  the  minds  of  Princes  and 
States  having  as  it  were  univcrlally  agreed  to  efteem 
the  words,  Slave,  Bondman,  or  Villain,  barbarous, 
and  not  to  be  ufed  * and  that  fuch  as  arc  taken  in 
War  between  ®hriftian  Princes,  fliould  not  become 
Servants,  nor  be  Jolt/,  or  forced  to  work,  or  otherwise  (ub- 
jecled  to  fuch  fervile  things,  but  remain  till  an  exchange  |n  thc  w-1|,<  of 
of  Prjfoners  happen,  or  a Ranlbm  pajd,  as  afore  : 

Nay,  tfe  very  Turks  and  Mahometans  at  this  day  gc-  ^Jrjs  ^ fff 
nerally  oblerve  this  among  themfclves,  not  to  make  a Harf.-niap 
Slaves  of  thofe  of  the  Mahometan  Rligion,  though  was  ran  lot), 
taken  in  War;  and  that  which  is  moft  to  be  admi-  cM,t“r  th- 
red,  a Chriltian  fallen  into  that  milerablc  ftate, 
renouncing  his  Religion,  and  becoming  a M>ho-  yfj,  , 
mttan,  immediately  upon  his  Circumcifion  obtains/.  27.  r. 
his  Freedom  with  aRecompence.  The  Cruelty  of  'nd  m Jid.-.l 
thofe  Infidels  to  thofe  unhappy  Periods,  together  !A,l'> 

with  the  reward  of  renouncing,  hath  given  caulc  . 

to  many  a brave  Perion  to  become  Renegade  •,  the  plV,n;,  ti.fi 
" # M m ; which  were  t j kc f)  m 
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tin  v vV4iich  being  confidered  by  the  Parliament  of  Eng  land, 
did  t’heYi.'c  they  made  a f proviilon  for  fuch  miferable  Perlons 
Aith  thofp  of  as  mould  be  taken  by  Turhtjh  and  Moonjh  ? nates. 
England. 

Aunt  i non  fit  ardua  virttts  fervitium  fugijje  manu,  it  is  none  of  the 
Inrdeft  V ertucs  to  emlnace  Death  to  avoid  Slavery.  + t6,  17  Car.  %,  cap.  14.  its 
expired  j but  his  Ma jeftv  is  Vet  gneioufy  plc-afed  to  conlider  the  llatepf  his  poor 
Subn-cb,  and  thereupon  hath  appointed  a Committee  *f  the  Lords  of  the  Privy 
Council,  for  the  managing  of  that  Adair.  * 

VII.  Though  Slavery  and  Bondage  arc  now  become 
difeontinued  in  moft  parts  of  Cbriflendom,  and  rq 
that  degree,that  for  the  I’erfoh  of  a Man,be  he  Moor 
or  other  Indian,  a Trover  is  not  maintainable  by  the 
Laws  of  England-,  yet  there  may  be  a Servitude 
]vl crch hh  which  may  amount  to  a labour  or  fu fieri ng  equal  to 

and  others,  at  that  of  Captives,  the  which  may  be  juftifiable ; for 
the  Canaries,  Men  either  through  poverty,  and  the  *likc,  may 
do  here  fup-  oblige  themfelves  by  Contrad  for  maintenance  to 
port  this  unna  a Servitude  that’s  perpetual,  i e.  for  life,  and  fo  for 
So^ikew'jfvat  years  i hut  at  this  day  there  is  no  Contra  ft  of  the 
Pn'inid,  and  Anceftoncan  oblige  his  Pofterity  to  an  hereditary 
Pther  pianta*  lervice  ; nor  can  fuch  as  accept  thofe  Servants,  ex- 
fions.  ereife  the  ancient  Right  or  Dominion  over  them, 

no  nor  fo  much  as  to  ufe  an  extraordinary  rigour, 
without  fubjeding  themfelves  to  the  Law.  If  an 
Eye  or  a Tooth  had  been  ftruckour  injurioufty,  by 
Exo4,  $1.16,  the  Hehrevj  Law  Freedom  was  immediately  due ; and 
67,  by  the  Greets,  if  Servants  had  bdep  jfl  treated,  it  was 

lawful  for  them  to  demand  a fait  of  tbemfelvts  to 
others.  At  Rome  the  Statues  became  Sanduaries  for 
Servants  to  implore  the  help  of  the  (jpvernours  a- 
gainft  rigour,  hunger,'  or  any  other  intolerable  in- 
t),c  g£a_  jury  inlljded  by  their  Matters ; and  even  in  London  at 
tuteof  5 this  day  in  Servitude  ( amongft  the  many  caufes,  as 
>v1iq  hath- pro  not  InrpllnvTtt  of  the  Indentures,  not'inttrudingin 
y tiled  the  like  the  j\rtj  want  of  Kecefiarjes,  infra  tctaif-n  14,  &c  ) 
TerVuT* Cruelty,  Hunger,  Rigour,  immoderate  Correction, 
L • v " and  the  like,  are  cauips  iulHcient  on  4 M<  n/lrance  or 
Petition  to  the  Lord  Mayor  aqd  Aldermen  to  dil- 
lolve  the  C.ontntd,  though  under  Hand  and  Seal, 
and  to  decree  all  or  part  of  the  Dowry,  or  fome 
given  ( if  any  ) to  the  Servant  j and  if  cruelty  hath 
‘ ' ‘ " ■ " been 
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been  in  the  cafe,  to  expofc  the  Mailer  to  anfwcr 
damage  to  the  party  Servant. 

Vlll.Ulpianus  obferves  after.  That  by  the  Laws 
of  Natiops  Servitude  came  in,  then  followed  th» 
benefit  of  Manumifllon.  By  the  Hebrew  Law,  after 
the  expiration  of  the  time  agreed  on,  the  Servant 
was  to  be  manumitted,  and  that  not  without  Gifts, 
like  LonJo  .^Freedom  ; by  the  Cullom  of  which  the 
Mafter  is  always  at  the  charge  of  Cloathing,  and 
difeharging  the  Chamberlain’s  Fees.  By  the  Roman 
La%iy  every  Son  was  inl'uch  fubjeftion  to  his  Father,  D...u> ,, 
that  before  he  could  be  releafed  of  this  Subjection,  xhe  ' Ruffians 
and  made  Free,  he  fhould  by  an  imaginary  lale  be  having  ici zed 
fold  three  times  by  his  natural  Father  to  another  on  the  Co j.i- 
Man,  who  was  called  by  the  Lawyers  Pater  t'iduaa- tr^  °* 
rim,  that  is,  a Father  in  Trull,  and  then  be  bought  . 

again  by  his  natural  Father,  and  fo  manumitted  by  c ‘ uelj‘>‘'’ 
him,  and  then  he  became  Free:  This  Form  of  let-  their  Victor;, 
ting  Free  was  by  them  called  Eman.-ipatio  jfcfCDoni.  pteafed  them 

io  highly,  that 

thereupon  they  called  th^mfelve*  hy  a new  naim-,  Slave,  which  is  in  their  Lan- 
guage, Glonouf,  but  in  after  time,  ( cine  warmer  Climate  having  thawed  their 
Northern  hardnel’-,  and  not  ripened  their  Wits  ) wlton  they  Wer<j  conquered,  the 
Italian!  in  derilion  tall  them  { being  then  tlieir  Bond-men  ) slaves,  Sir  H'.iber 
Ramleigb,  hi/,  2 cap.  17.  §•  8. 

That  Roman  Darling  was  to  be  obtained  three  ways:  PideUg.  12. 

1.  By  Birth*  both,  or  at  lead  one  of  their  Parents  T*bnl.Sir/,»iu> 
being  tree, and  Inch  were  called  Ctvei Origtnarri. 

2.  By  Gift  and  Cooptation , when  the  Freedom  was  Ub! Ptii.de  in. 
bellowed  on  any  Stranger  or  Nation,  and  then  they  xen.r,d.  Franc. 
were  termed  C ivit.it i Dona:  1:  Ancf  fo  we  read,  that  Sitoiu  Canhn 
C/tfar  took  in  whole  Nations  into  the  Freedom  art • +- 

Laftly,  By  Mannmiffim,  which  was  thus : When  as 
the  Servant  was  prefenteu  by  his  Mailer  before  the 
Cmful  or  Prattor,  the  Matter  laying  his  hand  upon  hs 
Servant  s Head,  tiled  this  form  of  words,  Hunc  Ube- 
rttmtjje  vo’.o ; and  with  that  turning  his  Servant  rourn^, 
and  giving  hinx  a Gulf  on  the  Lar,  lie  did  emitter e Goodtryn  /in- 
fervum  e manu  : The  Prater  laying  then  a certain  r<7-  R'"H-  4- 
Wand  or  Rod,  called  Vindiia,  upon  the  Servant’s  14- 
head,  replied  in  this  manner,  Dfn  run  hi/enrn  tjj<  m- 
rt  Qucri  tt  n.  then  the  Ltiln  or  Serjeant  taking  the 
M m 4 WanJ, 
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Wand,  did  ftri ke  the  Servant  on  the  head,  and  with 
i his  hand  ftruck  him  on  the  face,  and  gave  him  d 

pufh  on  the  back  j and  after  this  he  was  Reglftred 
fora  Free  man.  This  being  performed,  the  Servant 
having  his  head  {haven  purpofely  at  that  time,  re- 
ceived  a Cap  as  a Token  of  Liberty. 

■■efuT.  ‘earn.  ‘ TcrtuUian  obferves,  that  at  this  time  of  their  Ma- 
numiffionj  the  Servants  received  from  their  Mailers 
a white  Garment,  a Gold  Ring,  and  a new  Name 
added  to  their  former. 

By  the  Laws  of  England  every  Subject  born  with- 
Magna  c .'aria  jn  tf,c  Kings  Dominions,  is  a Fretman  of  this  Realm, 
d- As*  fome  as  appears  by  the  Grand  Charter , cap.  14.  yea,  though 
thing*  vide jp-  be  be  3 Bond Jlave  to  a SubjeA : t But  a Stranger  born 
fie*}.  9,  is  no  Freeman , till  the  King  have  made  him  a Dem- 
2 sen,  in  wjiofe  power  alone,  without  the  help  of  a- 
fiy  other,  one  may  be  made  Free. 

To  be  a Freeman  of  the  Realm  theplace  of  Birth, 
is  held  more  conliderahle  than  the  Quality  of  thd 
jl  Fjch^./o!,^.  Perfon  • yet  by  the  Opinion  of  HuJJcy  Chief  Juft  ice, 
and  in  Calvin’s  Cafe  of  the  Poft-Nati,  it  is  held  for 
Law,  That  if  Ambajjadcrt  of  this  Realm  have  Chil- 
dren born  in  France,  or  elfewherc,  the  Father  and 
Mother  being  natural  born  Subjedls,  the  Children 
are  Free  of  the  Realm  of  England:  But  if  either  the 
Father  ojr  Mother  of  fuch  Children  were  an  Alien, 
then  are  not  thole  Children  Free 
'Ancon's  Caie,  J3ut  the  Law  is  conceived  to  be  otherwife  at  this 
lcar°\n°hc  The  Statute  de  Nat  it  ultra  marc,  2J  E.  3.  cag. 

Putchy,  1 declares  the  llfu$  born  of  an  Enghjh  Man  upon  an 
English  Woman,  lhail  be  a Dcmz.cn ; for  upon  the 
conftruicton  of  this  Statute  it  has  been  adjudged 
more  than  once,  That  if  an  Enghflt  Man  marry  a 
Foreigner,  and  has  IiFiie  by  her  born  beyond  Seas, 
{.he  [flue  is  a Natural  horn  Sub 7 til. 

Tflue  bom  be*  If  Baron  and  Feme  Englifh  go  beyond  Sea  with- 
j ogdSea.  out  Licence,  or  tarry  there  after  the  Time  limit- 
ed by  the  Licence,  and  have  Ilfue,  that  the  Ifliie 
js  an  Alien,  ’and  not  Inheritable;  contrary  to  tluS 
Opinion  of  fiuffcjt  1 R.  4;  Hide  againli  Hill.  • 
Cr».  5.'  1 Cm  6oz.  Steven  •>  Calcj  cited  in  Bactn’s  Cafe.* 

‘ A* 


Digitized  by  Google 


Book  Hi.  fl)f  JFreeDout,  'Bott&ag;*,  ©lafcerp.  &c.  ; 8 5 

An  Englijh  Merchant  had  tflue  by  a Polt(h  Woman  EngPJb'Mer. 
in  Poland,  and  Deviles  his  Copy-hold  Land  to  the  cha™  .nwrn‘? 
ule  of  his  Children,  per  Crook , The  Children  are  not  f,"s  I'lf,”’  'T  , 
Aliens,  i.  Becaufe  the  Father  went  with  Licence  nor 
being  a Merchant,  2.  In  our  Law,  Partus  non  [e-  purum. 
ejuitur  Ventrem.  3.  Blood  is  between  him  and  his  IflTue. 

Several  of  the  Judges  held  that  the  Words  in  the 
St  at.  25.  Ed.  3.  cap.  De  natis  ultra  mare,  whofe  Fathers 
or  Mothers  be  or  fliall  be  of  the  Allegiance  of  our 
King,  fliall  be  taken  distributive.  Father  or  Mother  ? 
and  not  Copulative,  Littleton's  Rep.  23,  z6,  27.  The 
King  againft  Eaton. 

IX.  Dnfranchifng  by  the  Romans,  called  Capitis  Ji- 
tnmutio,  was  threefold.  Maxima,  Media,  and  Minima; 
the  leaft  degree  was,  when  the'  Cenfon  pulled  a Man 
from  a higher  Tribe  down  to  a lower,-  and  lefs  Ho- 
nourable ; or  when  by  any  Cenfure  they  difablcd  a 
Man  from  fuffraging  or  giving  his  Voice  in  the  pub- 
lick  AlTemblies ; fuch  as  were  thus  in  the  laft  man- 
ner punifhed,  were  termed  ss£rarii,  and  in  ararios 
' veluti , quia  omnia  alia  jura  Civium  Romance  urn  pr  otter  - 
quam  tributt  & eeris  confertndi  amtferunt.  Gtlltus  relates, 

That  P.  Scipio  Nafica  and  M.  Vomptlius,  being  Cenjcrs,  A.CtHtr  Kvt . 
taking  a view  of  tho- Roman  Knights,  obferved  one  Attic.  /.3.C.)  7. 
-of  them  to  be  mounted  on  a lean  ftarvling  Horfe, 
himfelf  being  exceeding  fat ; whereupon  they  de- 
manded the  reafon,  why  his  Horfe ' was  fo  lean,' 
himfelf  being  fo  fat  ? llis  anfwer  was,  Quoniam  e- 
go*  inquit,  me  cure  • ejuum  verb  fer'vus. 

By  the  Ancient  Laws  of  England,  and  by  the 
Great  Charter,  ;jo  Freeman  fhall  be  taken  or  imprifon- 
ed,  but  by  the  lawful  Judgment  of  his  Peers  ( that 
is,  by  Jury,  .Peers  for  Peers,  ordinary  Juries  for  0-  c’h^, 

thers  who  are  their  Peers  ) or  by  the  I aw  of  the  and  H nee  con* 
Land  ; which  is  aKvays  underftood  by  due  procois  firmed  above 
bf  the  Law,  and  not  the  Law  of  the  Land  general-  durcy 
ly ; for  otherwile  that  would  comprehend  Bond- 
men,  ( whom  we  call  Villains  ) who  are  excluded 
by  the  word  Liber ; for  fuch  Bondman  might  be 
impriloned  at  the  pleasure  of  his  Lord,  but  a Free? 
m.tn  neither  could  nor  can,  without  a juit  caule  ; 
nor  docs  thcPrivilfdge  ex:cndto  privatp  Actions, 

; > • or 
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or  Suits  between  Subjcd  and  Subjed,  but  even  be- 
tween the  Sovereign  and  the  Subjed.  Hence  it  is, 
that  if  a Peer  of  the  Realm  be  Arraigned  at  the 
Suit  of  the  King  for  a Murder,  he  lhall  be  tryed  by 
* The  Lora  bis  * Peers,  that  is,  by  the  Nobles.  But  if  he  be 
Marty  and  appealed  of  Murder  upon  the  profecution  of  a Sub- 
Monteazlcs  jed.his  T ryal  (hall  be  by  an  ordinary  J ury  of  twelve 
Cafe  for  the  freeholders;  and  as  the  Grand  Charter  did,  and  does 
der^oie  Ha-  Pr°te6t  the  Perfons  of  Freemen,  fo  iikewife  their 
this's,  1 5 Car.  Free-hold:  For  by  the  fame  Charter  it  is  declared, 
o.  io  *£.  4-  6.  That  the  King,  or  his  Minifters,  fhall  out  no  Man 
a 3 /*?•  8.  of  his  Free-hold  without  reafonable  Judgment ; and 
Bio.  title,  f0  jt  was  rui’(i  upon  a Petition  in  Parliament,  fet- 
ting  forth,  that  a Writ  under  the  Privy  Seal,  went 
to  the  Guardian  of  the  Great  Seal,  to  caufe  Lands 
to  be  feized  into  the  King’s  Hands,  and  that  there- 
upon a Writ  iflued  forth  to  the  Eicheacer,  to  feize 
8FJ.  3.%.  againft  the  form  of  the  Great  Charter;  upon  debate 
Pa>i.  m.  7.  of  which,  the  Party  had  Judgment  to  be  reftored  : 
The  greateft  and  moil  Explanatory  Ad,  which  fuc- 
ceeded  in  point  of  Confirmation,  was  that  of  Ed- 
E i.  cap.  ward  the  Third,  the  words  are,  £bat  no  Span,  of 
tofcat  cSilatc o|  conbitfon  focbec  be  be,  foall  lie  put  out 
of  tbe  Hanbo  ano  SCenements,  no?  taken,  o?  impjifon* 
*b,  no?  bianbtrtttb,  no?  put  to  beary,  uitljout  be  be 
b?oucl)t  to  anftoec  bp  bue  p?otef0  of  t|je  Lato ; tfoat  is, 
*bp  tlje  Common  lUto. 

2.  Diminnuo  media,  was  an  Exilement  out  of  die 
City,  without  the  lofs  of  ones  Freedom  ; the  words 
• of  the  Judgment  or  Sentence  were,  Tibi  aqua  & 
tgni  interdice.  , 

? , Diminutio  maxima,  was  the  lofs  both  of  the  City 
ana  the  Freedom,  and  by  his  Judgment  or  Sentence 
was  obliged  and  limited  to  one  peculiar  Country, 
all  other  places  in  general  being  forbidden  him 
There  was  a fourth  kind  of  Baniftunent,  Disfran- 
chiling,  called  Rtlegatio;  which  was  the  Exilemcn; 
only  for  a feafon,  as  that  of  Quid's, 

Quid  /» iv, y?,  Adde  epuod  ediclum  rjtiamvii  immite  minaxejur, 

hi,  i,  Attam  n in  pxn<e  nomine  lew  f nit  \ 

Quippe  relcgatus,  non  cxul  dicor  in  ills. 

The 
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The  -Laws  of  England  in  this  matter  have  fome  re- 
femblance  with  thofe  of  the  Romans  • fpr  Br acton  ob- 
ferves  four  Diftin&ions. 

1.  Specials!,  hoc  efl,  interdittto  talis  Province*,  Civ  it  a-  In  London  the 

tis,  Burgi  aut  Pill*.  fame  >s  Jure 

2.  Generalu,  Inter  ditto  totius  Regni,  & aliquando  ejt 
Temper  aria,  pro  duobus,  tribus,  quatuor,  ant  plu-  on 

ribusannis,  aut,  &c. name  of  the 

4.  Perpetua,  pro  termino  vits,  & exiltum  tfl  aliauando  Common  Spr. 
ex  arbitrto  Prmcipii,'  Jfcut  m exihando  Duces  Hertfprdije  ie.ant’ !n  thc 
& Norfolcix,  per  Regept  Richardum  Secundum,  & ali-  thr^^mlf^ 
tjuando  per  Judicium  Terr*,  ut  fit  in  cafu  Piers  de  Gavpf-  any  On  ten 
ton,  &etiam  in  cafu  Hugonjs  de  It  Spencer  Jmioris , tint  (hall  juft. 
qui  ambofuerunt  exiltt’  per  Judicium  in  Parliamento.  So1-  deferve  fo 
likewife  was  that  of  the  Baniftiment  of  the  Earl  of  UJ/  1 dll!l°- 
Glarendon,  who  dyed  beyond  Sea  • 

X.  jib  jurat  ion  was  alfo  a Legal  Exile,  by  the  Judg- 
ment of  the  Common  Law,  as  alio  by  the  Statute  Law;  ,^lr'  Se!fe"  °h- 
and  in  the  Statute  of  We/hn,  the  fecund,  cap,  he  that  m A**  i* 

Ravifhes  a Ward,  and  cannot  render  the  Ward  un-  /*«rnheFirif 
married,  or  the  value  of  his  Marriage,  muft  abjure  and  ot other 
the  Realm  ; and  this  is  a general  Exile/  And  by  the  Kings.borhbe. 
Statute  made  31  Ed.  1.  Butchers  are  to  be  abjured  t',rc'  ,ln.d  aUcr 
the  Town,  if  they  offend  the  fourth  time,  in  felling  ny^unaccu** 
meazled  Elefh ; and  this  is  a /pedal  Banifhmenr.  fed  oFa  Capi*. 

cal  crime  done 

at  Sea,  being  publickly  called  five  times,  by  th»  Voice  of  tht  Crrer,  after  fo  ma- 
ny feveral  days  afTigned,  did  not  make  his  appearsnee  in  the  Court  of  Admiral- 
ty,  he  was  banilf.ed  out  of  England-,  0 de  mere  appurtenant  an  Hpi  d’  /li:?le(f,Te 
for  forty  years  more  or  lefs,  according  to  his  offence.  Mar.  Cta:)  f.fol  nt 

■ t *•  . 

A Man  Exil'd  does  forfeit  thefe  things. 

1.  He  lofeth  thereby  the  Freedom  and  Liberty  of 
the  Matter at  of  which  he  is  Exiled. 

2.  He  forfeits  his  Freedom  in  the  Bumugh  or  City 
where  he  was  free  / for  he  which  forfeits  the  Freedom 
of  the  whole  Realm,  forfeits  hjs  Freedom  in  every 
part 

The  Law  accounts  him  as  one  J<W,*for]»s  Heir  i.i  tt<4, 
may  enter,  and  lb  may  his  Wife  enter  into  her  own  3 

Lands  and  may  fue  an  Action  as  a Feme  foie.  part.foi.  tSS. 

4.  He  fha.ll  forfeit  thole  Lands  which  he  fhall  pur-  , r 7 
cl}ale  in  th?  Rplm,  during  bn  Bamjhment ; for  he  du-  Petition  pi\\ 
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ring  his  Banifliment  is  as  much  difabled  ro  purchafe 
as  an  Alien;  for  fit  aliemgena  by  his  Banifhment,  and 
lie  is  obferved  to  be  in  a vvorfe  condition  than  an 
Alien  ; tor  he  is  marked  with  tndignatio  Puncipis.  ’Tis 
true,  he  cannot  forfeit  neither  Title  of  Honour,  or 
Knighthood,  nor  the  Lands  he  had  before  Exile,  un- 
lefs  there  be  fpecial  Sentence  or  Judgment,  as  that 
of  the  Spencers  * . 

If  the  Father  be  in  Exile,  this  hinders  not  the 
Freedom  of  the  Son,  for  the  fame  is  not  a thing 
defcendible ; for  fhould  it  be  fo,  then  the  Banifh- 
ment  of  the  Father  would  make  a Forfeiture  of 
the  Freedom  ; but  the  Son  has  this  Freedom  by 
his  own  Birth,  as  a purchafe,  and  not  by  the 
death  of  his  Father  by  defeent:  Like  the  Cafe 

where  7.  S.  hath  many  Children,  and  then  hecon- 
feffeth  himfelf  a Villain  to  J.  D.  in  a Court  of  £e~ 
ctrd ; yet  his  Children  formerly  born  arc  Free- 
men, and  no  Villains  j the  reafon  is,  becaufe  they 
were  free  by  their  own  Births  ; but  the  Inheritance 
is  inthralled,  becaufe  it  is  to  come  to  the  Heir  by 
defeent. 

XI.  A Freeman  of  a City  or  Borough  may  be 
made  divers  ways,  as  my  Lord  Coke  obferves, 

1.  By  Service.  ' - 

2.  By  Birth,  by  being  the  Son  of  a Free-man. 

3.  By  Purchafe  or  Redemption. 

At  Briflol  by  Marriage. 

Sir  John  Davits  in  his  Irijli  Reports  obferves  the 
fame  for  Law.  St.  Paul  was  born  at  Tarfus  in  Cili- 
cia, which  was  under  the  obedience  of  the  Romans , 
by  virtute  of  which  he  challenged  the  priviledge 
or  a Roman  Citizen  • but  it  was  accoun^i  no  more 
than  a National  Freedom  •,  like  that  of  Calvin , who 
claimed  the  general  Freedom  of  an  Engh(hman,  be- 
ing born  in  Scotland,  but  under  the  obedience  of 
the  King  of  England ; but  that  challenge  made  not 
St  Paul  free  of  the  private  Cuftoms,  Privileges, 
and  Franchifes  of  Rome,  no  more  than  Calvins  Birth 
made  him  a free  Citizen  of  London,  to  the  particu- 
lar-Cuftoms  of  that  City. 

The 
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The  King,  by  his  Letters  Patents,  cannot  make  Edward 
one  a Free-man  of  London,  * yet  he  may  thereby  th'e  jj  gT*nc. 
make  him  a Free-man  of  his  Kingdom.  ed  to  John 

Falcon  nt  de 

hues,  in  Apothecary  of  the  City  of  London,  qmd  ipfe  omnibus  liber  tat  thus  quas 
Ctves  Civitatis pradiii'  babtnt  in  t adorn  Civitatt^thbi  infra  Rfgnum  A ngl’  nojlrum 
habeat,  gauJi.it  utatur,  (5>c.  Rpt.  Pat.  32  E.  3.  in  the  Tower  ; yet  it  was  held. 
That  this  Granc  did  not  make  him  a Fr-e-man  of  the  City, for  it  cannot  be  at- 
tained but  by  one  of  thofe  ways:  * Cafe  of  the  City  of  London,  Co.  8.  Report. 

If  one  born  in  a City,  of  Parents  that  are  not  • 
Free,  the  Child  hereby  is  no  Citizen  by  Birth  ; and 
if  one  be  born  of  Free  Parents  out  of  the  place  of 
Privileges,  as  London,  &c,  he  yetis  a Free  man  By 
Birth  j yet  in  the  Cbarttr  granted  to  Yarmouth,  the 
words  were,  Conreffimus  Rurgtnphus  de  Maftta  Y armu- 
tha  it  villa  praditl.  oriundis,  that  they  fhould  have 
fuch  Liberties  : So  that  fpecial  words  may  alter  the 
cafe. 

LondtmhzA  many  Royal  Franchifes  granted  them 
from  time  to  time,  and  were  often  by  former  Kings 
fuceflively  confirmed,  nor  wanted  they  a {hare  when  G*firmed  bv 
the  great  Charter  was  granted,  to  have  their  ancient  Magna  chared 
Liberties  fecured  ; nor  were  the  fucceeding  Princes  c*p  9. 
flack  in  their  Royal  Grants  and  Confirmations  ,•  but  Rot- Pari- 1 R 
especially  Richard  II.  Who  in  Parliament  granted  num'  37‘ 
and  confirmed  to  them  all  their  ancient  Cuftoms  and 
Liberties,  with  this  Claufe,  Licet  uft  non  f tier  int  vel 
abaft  futrint ; and  notwithftanding  any  Statute  to 
the  contrary,  amongft  the  number  of  their  many  9 i. 

Privileges,  the  Freedom  of  the  feme  was  accounted  *9  ? caf'  *• 

of  no  final!  importance,  (ince  in  divers  Parliaments  1 1 ’ 

it  was  very  much  aimed  at,  and  endeavoured  to  be  •*-car  l 
impaired  ; but  at  laft  they  obtained  a molt  gracious  9 ;/.4.  tf,4 
and  Roval  Confirmation  in  Parliament  of  their  an  Act  ;s  not 
dent  Liberties,  amongft  which  it  is  declared.  That  prmrej, 
no  Merchant  being  a Stranger  to  the  Liberty  of  the 
faid  City,  fhould  fell  any  Commodities  within  the 
Liberty  of  the  faid  City  to  orher  Merchant-Stran- 
gers; nor  that  fuch  Merchant  Stranger  ihould  buy 
of  any  other  Merchant-Stranger  fuch  Merchandize 
within  the  Liberty  of  the  laid  City,  without  For- 
feiture thereof,  laving  chat  any  fiction,  LordKnighc„ 

/ 
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<£•<.  may  buy  Within  *he  Liberties  of  any  Merchant 
Stranger  Merchandizes  in  grofs  for  their  own  ufe, 
fo  that  they  do  not  fell  them  again  to  any  other. 
And  as  this  City  by  Cuftom  may  preclude  any  Per- 
fon  not  being  free  of  thefanie,  to  fell  in  fuch  man- 
ner upon  fuch  pain : So  any  other  City,  which  are 
Burroughs  or  Cities  by  Prefcription  within  this 
Realm,  may  have  the  like  Cuftom,  and  the  Goods 
fold  or  bought  by  fuch,  may  be  fubje&ed  to  For- 
feiture, but  the  feme  cannot  be  good  by  Charter 
Or  Grant. 

A compleat  Freeman  is  fuch  a one  as  h3th  chal- 
lenged his  Freedom,  and  taken  the  Free-man's  Oath, 
and  is  admitted  into  the  Society  and  Fellowship  of 
the  Free-men,  Citizens,  and  Burgefles,  othcfwife, 
he  hath  but  a bare  right  to  his  Freedom. 


...  ..... — - — : — 
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CHAP.  II. 


Of  aiietus,  nsf  fit  relation  to  t&efc  Cftatea  Eeal 
ano  ^etroitau 

I.  Of  an  Alien  hit  ability  and  ultra  Mare,  and  IJJues  born 
difability  in  the  taking  and  beyond  Stas, 

enjoying  of  Eftatei  Beal  and  VIII.  Thi  Lord  Coke'r  Opini- 
terfonal.  on,  that  if  an  Alien  hat  Ijfue 

II.  Of  his  capacity  in  purcha/ing,  two  Sons  Denizens,  the  one 

and  difability  to  transfer  by  purcbafes  Lands,  and  dies, 
an  hereditary  defcent.  the  other  cannot  inherit  them , 

III.  Of  the  faults  of  defcent s,  ac-  debated  and  refuted . 

cording  to  the  Laws  of  fever al  IX.  Of  Foreign  Births  which  da 
Countries : not  create  a difability. 

IV . Of  dej cents  according  to  the  X.  Of  Aliens  not  di fabled  by 

rules  of  the  Cotnmon  Law  of  Lam  to  bring  either  real  or 
England, lineal  and  collateral.  perfonal  A ft  ions. 

V.  Of  Impediment  s in  one  that  XI.  Of  Office  that  mufl  entitle 
is  not  the  medius  auteccflor.  the  KJng  to  an  Aliens  F.fiate. 

VI.  Of  Impediments  in  one  that  XII.  Offome  particular  Immu- 

is  the  medius  antecelTor  line  nities,  and  other  matters  re- 
al and  collateral.  lating  to  an  Alien. 

VII.  Of  the  Statute  of  Nans 

I.  A N Alien  is  one  born  in  a ft  range  Country,  uri-  Calvin's 
JL"\_  der  the  obedience  of  a grange  Prince  and  State , Cafe,  Co.hb.y . 
and  out  of  the  Legiance  of  the  King  of  England,  and  , 
can  have  no  real  or  perfonal  Adfion  for,  or  concern-  ‘‘■’‘VfTton>  f99 
ing  Lands ; and  therefore  if  he  purchafe  Lands,  Te- 
nements, or  Hereditaments,  to  him  and  his  Heirs, 
albeit  hecanhaveno  Heir, yet  he  isof  capacity  to  take 
a Fee-fimple  but  not  to  hold-,  for  the  King  upon 
Office  found  Ihall  have  it  by  his  Prerogative. 

So  it  is  if  he  purchafe  Lands  and  dies,  the  Law  doth  Lord  Diet. 
caff  the  Freehold  and  Inheritance  upon  the  King.  - 2S3. 

But  if  he  purchafe  or  take  a I.eafe  for  years  of  a 
Houfe  or  a W are-houfe,  which  is  for  the  accommo- 
dating him  as  a Merchant  Stranger,  whole  Prince  or 
State  is  in  League  with  ours,  rhers  he  may  hold  the 
fame,  for  that  the  lame  is  incident  to  Comme^c*. 

And  in  that  cafe  it  ne  departs  and  relinquishes  the 

Realm, 
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Realm,  the  King  fhall  have  die  fame,  fo  it  is,  if  he 
be  no  Merchant.  . . . 

The  like  Law  is,  if  he  takes  a Leafe  of  Meadows, 
lands.  Woods,  or  Paftures,  the  King  fhall  have  the 
lame  ; for  the  Law  provides  him  nothing  but  a Ha- 
bit at  ion  to  Trade  and  Traffick  in  as  a Merchant.  , ; 

II  Though  he  may  take  by  purchafe  by  his  own 
Contrail,  that  which  he  cannot  retain  againft  the 
King,  yet  the  Law  will  not  enable  him  by  an  A<ft 
of  its  own  to  transfer  by  hereditary  defcent  ( the  A- 
lien  dying,  his  iflue  A Dentz.cn  born  ) the  Land  will 
not  delcend,  or  to  take  by  an  Act  in  La)v  ■,  for  the 
Law,  Qua  nihil  facit  fru/lra,  will  not  give  him  an 
Inheritance  or  Freehold  by  an  Ad  in  Law,  for  he 
Cannot  keep  it. 

f 1,  By  Defcent. 

Therefore  the  Lafvj2.  By  Courtefie. 
will  not  give  him)  By  Dower. 

(4.  By  Guardianfhip. 

And  iti  refped  of  that  incapacity  he  refembles  A 
perfon  Attaint  i but  with  this  difference.,  , 

The  Law  looks  upon  a Perfon  Attaint  s one  that  it 
takes  notice  of,  and  therefore  the  eldeft  Son  attaint- 
ed overliving  the  Father,  though  he  fhall  not  take  by 
defcent  in  refped  of  his  difability,  yet  he  fhall  hin- 
der the  defcent  to  the  younger.  , 

Biit  if  the  eldeft  Son  be  an  Alien,  the.  Law  takes 
m notice  of  .him,  and  therefore  as  he  fhall  not  take  by 
defcent,  fo  he  fhall  not  impede  the  defcent  to  the 
younger  Brother:  As  for  inltance,  Iftherebe  three 
Brothers,  the  eldeft  an  Alien,  the  other  two  natu- 
ralized, and  the  huddle  Brother  purchafe,  and  dies 
without  iflue,  the  younger  Brother  fhall  have  the 
Lands. 

III.  Concerning  the  Rule  of  Defcents,  we  are 
■ not  to  govern  our  felves  therein  by  the  general  no- 
tions Ot  Love  or  Proximity  of  Nature,  but  by  the  Mu- 
nicipal Laws  of  the  Country  wherein  the  queftion  a- 
rifeth  ; for  the  various  Laws  ofdivers  Countries  ha  ye 
varioutly  difpofed  the  manner  of  difeents,  even  in 
the  fame  lineand  degree  of  Proximity : For  in  fiance. 
The  1 athcr  certainly  is  as  near  of  kin  to  the  Son', 
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the  Son  is  to  the  father,  and  is  nearer  in  Proximity 
than  a Brother,  and  therefore  ftiall  he  preferred  as 
ilext  of  kin  in  adminiftration  to  the  Sons  L flare. 

According  to  the  Jews,  for  want  of  iff’uc  of  the 
Son,  the  Father  fucceeds,  excluding  the  Brothers, 
and  that  hath  been  the  ufc  and  copflru&ion  of  the  ^ r„c,tr. 
jewtfh  Dotlors  upon  Numb.  ’7.9.  but  the  Mother  was  for  tin.  / 

wholly  excluded.  f-hlrxos,  c?fi 

1.  According  to  the  provision  of  the  G'  tets  for  the 
fucceflion  or  exclufion  of  the  Father,  is  left  doubtful. 

3.  By  the  Roman  or  Crv.  Law,  according  to  th'e  r'0,5‘irrrnt  hn 
fcflimution  of  the  twelve  Tables,  the  Father  fueceeded 

in  the  purchafe  of  the  Soil  for  want  of  ifl'ue  of  the  U 

Son,  under  the  title  proxmit.  agnai  , and  fo  tvas  the  uni* 

ufc  -}  but  my  Lord  Coke  fuppofes  the  contrary  _ tmious. 

But  taking  the  whole  Inftiturion  of  uitt-nan  tl;e  n dn- 
S6n  djlng  without  iffue, his  Brothers  Sifters, Father, a1' iit  uIi'' 
or  Mother  do  fuccecd  him  as  well  to  Land  as  Goods,  ’*** 

in  d kmd  ot  Coparcenary  • • . ma>id.c. -at 

4.  According  to  the  LaWs  of  North ahfy,  ( which  iji  1 kas.iiKff'i, 
fome  things  have  a cognition  with  our  Law  ) ids 
Brothers  are  preferred  before  the  Father,  ( if  the 

Son  die  ifluelefs  ) but  his  Father  before  his  tJnc!e( 
j.  According  to  the  Laws  of  England  the  Sonsdy-^ 
ing  fanjJ  iffue,  or  Brothers,  or  Sillers,  the  Father 
cannot  fucceed,  but  it  defeends  to  the  Uncle, 

IV.  There  be  two  kind*  of  Dilbenr^  according  to 
the  Common  Laws  of  this.  Realm. 

j.. Lineal j rom  the  Father  or  Grandfather  to  Scii 
to  Grand-foxi, 

2.  Collateral  or  tra*(verfed.  as  front  Brother  to  Sift 
ter.  Uncle  to  Nephew  and  iconver/oi  And 
both  thefe  again  of  two  forts. 

t.  Immediate,  :ts  in  lineals  from  Father  to  Sort.  1 ... 

2.  Mediate,  as  in  lineals  front  Grandfather  to  Grain). 

Granchild,  where  the  Father  dying  in  the  life  # ’“.etc  I'acti, 
rime  of  the  Gran.’fathir,  is  the  medium  dijfsrtnt  7; 

. of  the  defeent.  ^ . • . 

, Collateral,  ps  in  lineal  fronl  Uncle  to  Nephe\r$ 

or  e conver/o.  , , 

And  this  mediate  fMfcent,  or  mediate  AiyGftoig 
(hough  to  m'iinV  purpofes,  it  be  immediate  ; for  ci  V 

N n > <jlii»r  • 
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Father  dying  in  the  life  of  the  Grandfather,  the  So n 
fucceeds  in  point  ot  deicent  in  the  L.ands  immediate- 
ly to  the  Grandfather ; and  in  a Writ  of  Entry  fhal! 
be  fuppofed  to  be  in  by  the  Grandfather,  and  not  in 
the  ?<>ft  & cut. 

This  is  called  a Mediate  Defeent,  becaule  the 
Father  is  the  medium  through  whom  the  Son  derives 


his  title  to  the  Grandfather. 

In  Immediate  Dcfcents  there  can  be  no  impedi- 
ment, but  what  arifes  in  the  Parties  thetnfelves  .*  For 
inftancc,  the  Father  feized  of  Lands,  the  impedi- 
ment that  hindeis  the  defeent  mult  be  in  the  Father 
of  Son,  as  if  cither  of  them  be  attaint  or  an  Alien. 

In  mediate  Dcfcents,  a dilability  of  being  an 
Alien  or  Attaint,  in  him  that  is  called  the  medtut a n- 
tectjJoT,  will  difable  a Perfon  to  take  by  deicent, 
though  he  himfelf  have  no  fuch  dilability.  ^ 

In  Lineal  Dcfcents,  if  the  Father  be  Attaint  or  an 
Alien,  and  hath  iffue  a Demz.cn  horn,  and  die  in  the 
life  time  of  the  Grandfather,  the  Grandtar her  dies 
feized  the  Son  fliall  not  take, hut  the  LandfhalU/cArat. 
Djer^n,.  In  Col/atnai  Dcfcents,  A.  and  B.  Brothers,  A.  isan 
Cia)cs.  Cafe.  Mien  cr  Attaint,  has  ilfuc  C.  a Denizen  born,  B. 

purchafes  Lands  and  dies  without  iffue,  C.  lhall  not 
inherit,  bccaufe  A.  which  was  the  me Jius  antecefjorOX 
r/iidium  tltjjertns,  is  uncapable. 

Vi  But  in  any  Dcfcents,  the  impediment  in  an 
Anceftor  that  is  not  medico  antecrjjir , irom  whom  and 
to  whom,  will  not  impede  the  defeent. 

Cvirtxey' scafr,  As  for  in  11a nee.  The  Grandfather  and  Grandnio  - 

'Joiumon  ther  both  Aliens,  or  attaint  of  Treafon  have  ilTue, 
j it-a>  Coron.  the  Father  a Donz*n,  who  hath  ilTue  the  Son  a vatu- 
/«/.  141.  ralborn  Subnil,  the  Father  purchafes  Lands,  and  dies, 
the  Son  fhallbe  Heir  to  the  Father,  notwithftanding 
the  dilability  of  the  Grandfather,  ( and  yet  all  the 
Blood  which  the  Father  hath  is  derived  from  his 
difubled  Parents  ) for  they  arc  not  medih  ante, 
cejjores , between  the  Father  and  the  Son,  but  pa., 
raftiount. 

The  I aw  decs  not  hinder,  but  that  an  Alien  it  if 
the  fame  degree  and  rtialien  of  confangupiity,ai  natural  been 
. i in  tether  L\ntz.tnr  born,  the  Sen,  the  Father  and  Ero- 

de 


Digitized  by  Google 


39? 


took  m.  ©f  alien??. 

ther  though  Aliens ; the  Sor  'father  and  Brother 
our  Law  takes  notice  oi ./•„  ! as  natural  born  Sub-. McA. 1 Car. 
jeds,  and  fo  it  was  adjudged,  for  he  fhall  be  rrefer-  GciVrt.g^., 
red  i n Admim/lranon,  though  an  Alien,  as :r.v  ' km.  ^a!e= 
y But  in  cafes  ot  Inheritance  the  Law  take,  notice  of 
Hm,  and  therefore  as  he  fhall  not  take  by  d^feent  fo 
he  fhall  not  imped.  the  defeent  to  the  younger  Pro- 
ther : As  for  inftance,  A.  an  Alien,  k and  C.  natu-  »9  Ed.  j.  tit. 
ralized  by  A<fb  of  Parliament,  ( Brothers  ) H.  pur-  Gj\a“,ge  S* 
chafes  Lands,  and  dies  fine  prole,  C fhall  inherit,  and 
not  A.  . 

A.  an  Alien,  B.  and  C.  his  Brotners  both  naturali-  p 
zed  by  Ad  of  Parliament,  B.  purchafes  Lands  and  elm.  ttarcl 
dies  without  illue,  the  fame  fhall  not  come  to  A.  nor 
to  his  ilTue,  though  a Denizen,  but  fhall  come  to 
C.  and  his  ilTue,-  tne  Law  taking  no  notice  of  A.  as  to 
impede  the  fucceflion  of  C.  or  his  iffuc,  though  ic  work 
a confecjiienttal  dtfabihty  to  bar  the  iifue  of  A.  parallel  to 
what  the  Law  calls  Corruption  of  Blood,  which  is  a 
confequcnt  of  Attainder.  ' 

VI  Again,  in  Lineal  Defcents,  if  there  he  a 
Grandfather  a natural  born  Subject,  the  Father  at! 

Alien,  Son  natural  born  Subject,  the  Father  is  made- 
a Denizen,  hd  fhall  not  inherit  the  Grandfather  ^ 
and  if  the  Father  dies  in  the  life  of  the  Grandfather, 
the  Grand-child,  though  born  after  the  Dcr:tz,att(m}  dotli 
not  remove  neither  the  Perfonal  nor  Confequential 
impediments  or  incapacity  of  the  Father.  . ; 

In  Collateral  Dclccnts,  tire  Father  a natural  born  Godfrey  imi 
Subjed  has  ilTue  two  Sons  Aliens,  who  are  both  made  ?!  ';?"{ Csf*t 
Denizens,  and  dies  without  ilTue,  the  other  fhall  not 
inherit  him.  # : ; . ;•  bottfa^i.Cr^ 

. A.  an  Alien  marries  ;tn  F.nghfh  Woman,  wiioisfeii-  5 19.  i’hpUs 
cd  of  Lands  and  has  illue.  the  Father  and  Mother  %>.  $i.Vatisi- 
dies,  yet  the  illue  may  inherit  the  Mother,  nw  cb-.  hanisj-.  1 
Jtani e the  incapacity  of  the  Father  being  an  Alieri.  . ' In:’  ?9* 

VII.  The  Statute  de  Nans  ultra  Man t-  declares  the  />  Nani  ultra. 
iflije  born  of  an  Eng  ih  Man  upon  an  Englifb  Woman  «r<*,  1 5 CL  3. 
fhall  be  a Denizen  ; yet  the  conllrudion  has  been*  z otr.  ji>  tile  . 
though  an  En-'tjfh  Merchant  marry  :1  Foreigner,  and  Dutch'  in  $tc- 
f/a.s  ilfup  by  per  born  beyond  the  oe  is,  that  tjju:  it  -*  rJ;K ' Ca\n 
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. ■ Car.  i.cro.  But  if :ui  English  Woman  go  beyond  the  Sea,  and 
t afc.  UaA*  there  marry  an  Alien,  and  have  i flue  born  beyond 
the  Sea,  that  iiYue  are  Aliens. 

Provdes  Cafe.  If  an  Engltjh  Woman  marries  an  Alien  beyond  the 
Ks>‘t.  Seas,  and  then  comes  into  England  and  lias  i Hue, 
they  arc  not  Aliens,  but  may  inherit. 

Co  f°-  3-  V II  l My  Lord  Coke  in  his  Commentaries  on  Littleton, 
Teems  to  bcof  Opinion,  That  if  an  Alien  hasiftiie  two 
Sons  born  in  England,  one  dying  without  iffue,  the 
other  Avail  not  inherit  him.  But  die  Law  is  otlier- 


Per.  L.  c.  J. 

Hates  i n 
fey  , C.ile. 


wife  taken  at  this  day,  as  I conceive  the  re  a Tons  that 
have  been  given,  are, 

i.  Though  the  deTcent  from  one  Brother  to  ano- 
ther Brother  be  a collateral  defeent , yet  it  is  an  imme- 
diate defeevt , and  conlequcntly  if  no  difability  or  im- 
pediment can  be  found  m them,  no  impediment  in  ano- 
ibe ' Ante [l or  will  hinder  the  defeent  between  them. 

That  this  is  an  Immediate  Defeent  appears, 

Lirftj  In  point  of  pleading,  one  Brother  (hail  de- 
rive.himfclf  as  Heir  to  another,  without  mentioning, 
any  other  Ancejlor. 

Secondly,  According  to  the  computation  of  De- 
grees, Brother  and  Brother  make  but  one  degree,  and 
the  Brother  is  diftant  from  his  Brother  or  Sifter  in 


the  firji  degree  of  ConJanguir.it)  and  no  more,  by  the 
Laws  of  England. 

* .?///?•  [■  <)-rit.  According  to  the  Civil  Law  * , Brother  and  Bro- 
g'a  l’l,us  tlicr  make  but  one  degree , for  the  Brother  is  in  the  fe- 
r™!*”"u,mea'  cnnii  degree  from  the  Brother,  yet  both  make  but  ent 

-}  Detret.  Gra-  degree. 

nmi,  cap,  35.  According  to  the  Canon  Law  t,  Frater  & Frater , 
7 S’  or  Prater  & Surer  (unt  in  primo  gradu. 

And  therefore  the  Laws  prohibiting  Marriage  be- 
tween Kindred  in  the  fourth  degree,  take  Brother  and 
Sifter  to  be  che  fir(t  degree  of  the  four* 


Lit.  *efl.  ;o.  The  Laws  ot  England  in  computation  of  the  dc- 

v F.d.^.Gard.  grees  of  Confanguinity  agree  with  the  Canon  Law , 

’ ’ „ . and  reckons  the  Brother  and  Brother  to  be  the  f.rtt 

! to  "mas  Cafe  j ' J ‘ 

i.eiij/'  L,‘  Herewith  agree  the  Cuftoms  of  Normandy* , which, 
though  in  ibine  cafes  differ  from  the  Laws  of  England, 


vet 
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yet  herein,  and  in  divers  other  particulars  touching  * Servian  m 
defcents.  they  agree.  -echini' tv-'* 

Another  Evidence  to  prove  that  the  defeent  be;  coiiat'Vdr»/L 
tween  Brothers  is  immediate,  is  this,  ( viz  ) the  del  - c?e. 
cent  between  Brothers  differs  from  all  othercollatc-  hnrrn',  Cat'c, 
ral  defcents  whatfoever,  for  in  other  defcents  colla- 
reral  the  half  blood  dots  infant,  butin  a defeent  between  , 

Brother  the  half  b 'ood  does  impede  the  descent,  which  ar-  Adnimnlnui- 
gue-.  that  the  defeent  is  immediate.  * 0*47.  which 

The  Uncle  of  the  part  of  the  Father  has  no  more  preiers  the 
of  the  blood  of  tlje  Mother,  than  the  Brotherby  die  I?ro.t'DeJ  of' 
fecond  venter,  the  Brother  by  the  fecond  venter  has  ),!)■" 4 \.bloCK' 
^he  immediate  blood  of  the  Father  with  the  Uncle  Mor'h-'.  ~ 

( viz.  the  Fathers  Brother  ) has  not  but  only  as  they 
meet  in  the  Grandfather  j the  Brother  of  the  half 
Blood  is  nearer  of  Blood  than  the  Uncle,  and  there- 
fore fhall  be  preferred  in  Admim/lration. 

It  is  apparent,  that  if  in  the  line  between  Brother 
and  Brother,  the  Law  takes  notice  how  the  Father 
was  the  medium  thereof,  the  Brother  of  the  fecond 
venter  fhould  rather  fuccccd  to  the  other  Brother, 
becaufc  he  is  Heir  to  the  Father;  therefore  in  a 
defeent  between  Brothers  the  Law  refpc&s  only  the 
immediate  relation  of  the  Brothers  as  Brothers,  and  not  it: 
refpeit  of  the  Father,  though  it  is  true,  the  foun- 
dation of  their  Confanguinity,  is  in  their  Father  or 
Mother. 

Again,  if  the  Father,  in  cafe  of  a defeent  betweetj  , 

Brothers,  were  fuch  an  Anceftor  as  the  Law  look * 
upon  as  the  medium  that  derives  the  defeent  from  thr- 
one Brother  to  the  other,  then  the  Attainder  of  the 
Father  would  hinder  the  defeent  between  the  Bro  - 
thers : But  the  Attainder  of  the  Father  does  not  hin- 
der the  defeent  between  the  Brothers ; the  rcafon  is, 
becaufc  the  Father  is  not  juch  a medium  or  n,.<us  that  is 
looked  upon  by  the  Law,  astlie  means  deriving  fuch 
adefeent  between  the  two  Brothers:  As  for  instance 
of  three  cafes,  two  whereof  evince  the  lirft  prcppfi- 
tion,  ( viz.  ) 

Time  although  the  defeent  frem  one  Brother  to 
another  Brother,  though  jc  be  a collateral  defeent, 
yet  is  an  immediate  defeent,  and  that  1 { nodi/abthiy  or 
M n ; impediment 
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impairment  arifes  in  them,  no  impediment  in  another 
Anceftor  will  hinder  them.  ' 

io  £//\'.  Dyer,  'phe  younger  Brother  has  iftue,  and  is  attainted  of 
Cvi.  y>S  Treafon  and  dyes,  the  elder  Brother  has  Title  to  a 
‘ ’ ft-  '»  n ■ Htgh  , dyes  iflue  without  a reftitution, 

the  younger  Brothers  Son  has  loft  that  Title  ; for 
though  the  title  were  in  the  Anceftor  that  was  not 
attaint,  y ■ ids  Father  that  is  the  medium  whereby  he 
muft  convey  that  title  was  attaint,  and  fo  the  des- 
cent was  obft  rubied. 

Cem.placit.Co-  It.  nry  Courtney  had  iftue  Edward,  and  was  attainted 
rou.tcl.  -41.  0f  Treafon  and  dyed,  Edward  purchafed  Lands  and 
d}'cd  without  iftue,  the  Sifters  and  Heirs  of  Henry 
were  diliibled  to  inherit  Edward  • yet  neither  Edward 
nor  his  Aunts  were  attainted,  or  their  blood  corrupted 
yet  becaufe  Henry  was  the  medium  through  whom  the 
Aunts  muft  derive  their  Pedigree  and  Confanguini- 
ty  to  Edward,  who  was  attainted,  thedefeent  was  ob- 
ilriufted  till  a reftitution  in  blood. 

Btit  if  the  Grandfather  of  Edward  had  beenattaint- 
cd,  and  not  Henry,  this  would  not  have  hindred  the 
defeent  frdni  Edward  to  the  Aunts,  becaufe  that  At- 
tainder had  been  paramount  that  Confanguinity  which 
was  between  Henry  and  his  Sifter,  and  that  isproved 
a.,  L by  this  third  cafe. 

fdf  ruled tn"  Wl/am  Hobby  had  iftue  Vhilip  and  Mary , and  was 

the  Erchc-  attainted  of  Treafon  and  dyed ,/'fu/i/>purchafes  Lands, 

in  the  and  dyed  without  iftue  5 it  was  adjudged  in  that  cafe, 
C.Uc  ot  Hobby,  that  non  objhmte  the  Attainder  of  William  Hobby,  Mary 
fbould  inherit,  becaufe  the  defeent  and  pedigree  be- 
tween i'hiiip  and  Alary  was  immediate,  and  the  Law 
regards  not  the  dijability  of  the  Father. 

49  E-  3.  is.  B*  the  Ileir  of  the  part  of  the  Father  be  attaint, 
per  lon^nr.i  the  Land  fhall  efeheat,  and  fh all  never  defeend  to 
Per  [bmp,  the  Heir  of  the  part  of  the  Mother ; but  if  the  Son 

1 purchafe  Lands,  and  lias  no  kindred  of  the  parr 
of  the  Father  but  an  Alien,  it  fhall  defeend  tg 
the  Heirs  of  the  part  of  the  Mother, 

IX.  Thof;  that  are  born  fub  fide,  Ipgtantia,  ebedsemU 
Ca.y,  \ca.  Dcmim  Regis  are  nor  Aliens;  and  therefore  thoft:  chat 
ftj/ril;1;  Cafe.*  were  horn  in  ©afqopit,  /Jojntonfcp,  ilquirain,  Our* 
fi&v.  CsUisC,  ; whjift  they  were  under  the  Do- 
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minion  of  the  Kings  of  England , were  natural  born 
Subjetfts,  and  not  Aliens. 

&C0tlan&  is  a Kingdom  by  union,  and  therefore 
thofe  that  were  born  in  Seot/«»</under  the  Allegiance 
of  the  King,  as  of  his  Kingdom  of  Scotland,  before  i_orj  v,Ut>lan, 
the  Crown  came  united,  were  Aliens  born,  and  f>l  i6S.Cr.im. 
fuch  plea  againft  fuch  Perfbns  was  a good  plea  ; but  verfm  Ramfey. 
thofe  that  were  born  lince  the  Crown  of  Gag!  a no 
defeended  to  Bung  James!,  are  not  Aliens,  for  they 
were  born  (ub  fide  & legiantia  Domini  Regis  • (o  thole 
that  are  born  at  this  day  in  dfrglnta,  Jlcto  Gttglanb, Str 7»b» Bu>- 
i5ad)afioc?f,  Jamaica,  or  any  other  of  his  Majefties”^*^^ 
Plantations  and  Dominions,  are  natural  born  Sub-  Sev,fol.  j, 
jeefs,  and  not  Aliens;  fo  likewife  thofe  that  are 
born  upon  theKing  of  England’s  Seas  are  not  Aliens. 

X.  But  if  an  Alien  be  made  an  Abbot,  Prior,  Rif 
hop,  or  Dean,  by  the  plea  of  an  Alien,  we  (hall 
not  difable  him  to  bring  any  real  or  mixt  action  con- 
cerning the  poffeflions  that  he  holds  in  his  politick 
Capacity,  bee  an  ft  the  fame  is  brought  tn  auter  droit. 

The  like  Law  is  for  an  Executor  or  Adiqiniftrator  E »-. 

becaufe  the  recovery  is  to  anothers  ufe,  j Cre.  682. C' 

Brooks  againft  Philips,  yet  fee  the  fame  Book , 142. 

M 7- 

If  an  aftion  is  brought  againft  an  Alien,  and  there  ckp'  ^ac  in 
is  a VeFdid  and  Judgment  againft  him,  yet  he  may  r‘ 
bring  a Writ  of  Errour  and  be  Plaintiff  there,  and 
that  fuch  plea  is  not  good  in  that  cafe. 

Though  an  Alien  may  purchafe  and  take  that  Mob.  29  e',v. 
which  he  cannot  keep  or  retain,  yet  the  Law  hath  c- li  GolJfi 
provided  a mean  of  inquiry  before  he  can  be  diveft-  bfifiou&b^o.  29- 
ed  of  the  fame,  for  until  Qffice  be  found,  the  Frec-cyV-^,/'  ^'. 
hold  is  in  him.  _ . P*g's(L[',fo/m 

Arjd  this  Office,  which  is  to  gain  tQ  the  King  a U-  Mns<e 
Fee  or  Freehold,  muft  be  under  the  Great-Seal  pf w. 
England,  for  a Commillion  under  the  Exchtcjuir-Seal 
is  not  fufficient  to  entitle  the  King,  to  the  Lands  /«>«  s nIm, 
°f  an  Alien  born,  for  the  Commiluon  is  that  which  Prtroguiy.’  * 
fiivesa  title  to  the  King,  for  before  that  the  King  ‘kg'u  -rr 
hath  no  title  ; but  in  cafes  of  7rea/vr,  there  upon  Ac-  \°J’ *>  "*• 
taindyr  the  Lands  are  in  the  King  wirhoqt  Office 
ijnd  in  that  cafe,  to  inform  thp  Court  a Commil-  ‘ 
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C'Oj'verf,  fion  may  go  out  under  the  Exchequer-Seal. 
flu'hr°n  l*  XI*  It  an  Alien  and  a Subjed  horn  purchafe 
i'lomd.  Com.  lands  to  them  and  to  their  Heirs,  they  are  jvim- 
4 >7  ten.  ttf and  fliall  joyn  inAffize,  and  the  Survivor 

i7  H.  3 fot  hold  place  till  Office  found. 

By  the  finding  of  this  Office  the  Party  is  out  of 
pofleffion,  if  the  fame  be  of  Iloufes  or  Lands,  or 
fuch  things  as  delve  in  livery ; but  of  Rents,  Com- 
mon, Advowfons,  and  other  Inheritances  incorpo- 
real vvluch  lye  in  Grant,  the  Alien  is  not  out  of 
poffeflion  ( be  they  appendant  or  in  grofs  ) there- 
fore if  an  Information  or  an  A&ion  be  brought 
for  the  fame,  the  Party  may  traverfe  the  Office  in 
that  Court,  where  the  Adtion  or  Information  is 
Brought  for  the  King. 

And  if  the  King  obtains  not  the  poffeflion  withuj 
the  year  after  the  Office  found,  he  cannot  feizc 
f 19  AJJh {e  30,  *.  without  a Scire  facias. 

i}!,  32.  It  is  not  for  the  Honour  of  the  King  ( an  Alien  pur- 

vouched*?'  chahng  of  a Copy-hold  ) to  feize  the  fame,  for 
St.imford'f/t.  that  the  fame  is  a bafe  Tenure  ; and  fo  it  was  ad- 
/0/.54.  cap,  18.  judged  f where  a Copy-hold  was  furrendred  to  J. 
\ U Car.  m S.  in  trull  that  one  Holland  an  Alien,  fhould  take 
b H,  Styles  20.  the  profirs  thereof  to  his  own  ufe  and  benefit ; upon 
fantl. ' an  lonuifition  taken,  it  was  adjudged  the  fame 
yvas  void  and  fhould  be  quafhed,  becaufe  the  King 
cannot  be  cntituled  to  the  Copy-hold  Lands  of  an 
Alien,  nor  to  the  ufe  of  Copy-hold  Lands  as  the 
principal  cafe  was. 

An  Alien  Infant  under  the  Age  of  21  years,  can- 
not be  a Merchant  Trader  within  this  Realm,  nor 
can  he  enter  any'  Good':  in  his  own  name  at  the 
Cuftom-hqufe. 

If  an  Enoliff  Man  fliall  go  beyond  the  Seas,  and 
fliall  there  be<p6me  a fworn  Subject  to  any  Foreign 
Prince  or  Sta'e , he  fliall  be  looked  upon  in  the  na- 
ture of  ai)  Alien,  and  fhall  payfucli  Impofition,  as 
Aliens  ,•  it  lie  comes  and  lives  in  England  again, 

Hill  i2. 7a c:  frail  be  reftored  to  his  Liberties.;' 

ft  1 'ft rod 3 part.  An  Alien  is  robbed,  and  theii  he  makes  his  Exe- 

fou  10  cited  in  curor,  and  dj  cs  and  afterward  the  Goods  are  waft, 

Sr.  Thcrn  Hal-  tj;6  Lord  cl  tne  Branch  ife  fhall  not  have  them, 
?rr‘s  Cgfc  •,  ' bv[ 


$tat.  14.  Cir. 
caf.u. 


14,  15  H.  8. 
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|juc  the  Executors.  Vide  Sut.  i;  E.  4. 

All  perfonai  adions  he  may  fuc,  as  on  a Bond,  fo 
likewise  for  words  j for  the  Common  Law  according  **’“'/'•  ’S4- 
to  the  Laws  of  Nations  proteas  Trade  and  Traffick,  jSouvnht 
and  not  to  have  the  benefit  of  the  Law  in  luch  cafes  Mon/on  8.  jac. 
is  to  deny  T rade.  B. 

Miore,ftl  481; 

But  yet  Aliens  and  Denizens  are  reftrained  by  the  Statute  of  5 Ca.  to  ufe 
any  Trade,  not  having  ierved  feven  years  as  Apprentices  within  the  Realm,  f'i- 
fie  the  Statute  what  Trades,  Trim  izCar.  i.  at  Sergeanu-Inn  in  Fleet  Jlrectb? 
all  th*  Judges.  Hutton’s  Reports, /i/.  131,  b*t  jiwre  that  Retaliation; 
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CHAP.  III. 

£>f  X5atucali?ation  anti  SDenijattott. 

* 


I.  WAsethcr  the  Kjngi  of  Eng- 
land can  naturalise  without 
Act  of  Parliament. 

II.  Hrnat  operation  Naturalisa- 
tion bail)  in  reference  to  re- 
move the  dif ability  arifmg 
from  the  mf civet. 

III.  Vffloat  operation  Naturali- 
sation bath  in  reference  to  re- 
move  defects  arifmg  from  a 
lineal  or  collateral  Anceftor. 

IV.  Where  Perfont  born  cut  of 
the  Realm  may  inherit  by  the 
Laws  of  England. 

V.  A KJngdom  conquered,  and 
united  to  the  Crown  of  Eng- 
land, whether  by  granting 
them  a power  to  make  Laws, 
can  implicitly  create  in  them 
fitch  a Sovereignty,  at  to  im- 
pofe  on  the  Realm  o/Enghnd, 

VI.  Of  Perfont  naturalised  by  a 
KJngdom  dependent,  whether, 
capable  of  impofmg  on  one  that 
is  abfolute. 

VII.  Of  Kingdoms  obtained  by 
conquefl  how  the  Empire  of 
the  fame  is  acquired,  and  how 
the  Conqucrotlr  fucceeds. 

VIII.  Ireland  what  condition  it 
» 1 vat  accounted  before  the  Con- 


quefl  in  reference  to  the  Na- 
tive! of  the  fame , and  whe- 
ther by  making  it  a KJngdom, 
they  can  create  a Foreigner 
a:  a natural  born  Subject  of 
England. 

IX.  Qf  Aliens  in  reference  to 
the  tranfmifjion  of  their  Goods 
and  Chatties  by  the  Laws  of 
France. 

X.  Of  the  Priviledges  the  K*ng* 
of  England,  of  old,  claimed 
in  the  EJlates  of  Jews  dying 
commorant  here,  and  how  the 
fame  at  this  day  /lands. 

XI.  Of  Perfont  born  in  places 
annexed  or  claimed  ly  the 
Crown  of  England,  how  ef- 
teemed  by  the  Laws  of  the 
fame. 

XII.  Of  Denisation,  and  what 
operation  it  bath  according  to 
the  haws  o/England. 

XIII.  H'here  an  Alien  is  capa- 
ble of  Dower  by  the  haws  of 
England,  and  where  not,  and 
of  the  total  incapacity  of  a Jew 

XIV.  Whether  a Denisen  is  ca- 
pable of  tht  creation  and  re- 
tention of  Honour  , ly  the 
haws  of  England. 


I.  r | 'IIF,  Father  and  Mother  qre  the  fountain  of 
JL  the  blood  natural,  and  as  it  is  that  that  makes 
their  Jflue,  Sons  or  Daughters,  fo  it  is  that  that 
makes  them  Brothers  and  Sifters  j but  it  is  the  civil 
qualifications  of  the  blood  that  makes  them  inherita- 
ble one  to  the  ocher,  and  capable  of  enjoying  the 
Immunities  and  Priviledges  of  the  Kingdom : but 

'■  that 
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that  is  from  another  fountain,  viz,,  the  Law  of  the 
Land,  which  finding  them  legitimate,  doth  tranf- 
plant  them  into  the  Civil  Rights  of  the  Land,  by 
an  Act  called  Naturalization  ; which  does  fuperin- 
duce  and  cloathe  that  natural  Confanguinity  with  a 
Civil  hereditary  quality,  whereby  they  are  enabled 
not  only  to  inherit  each  other,  but  alfo  to  enjoy 
all  the  Immunities  and  Priviledges  that  meer  natural 
born  Subjects  may  or  can  challenge, 

II.  According  to  the  Laws  of  Normandy  the  Prince  $e,v>  M.  i. 
might  naturalize  • but  fuch  Naturalization  could  not  caf'  ll" 
divert:  the  defeent  already  verted 

But  according  to  our  Law  by  no  way  but  by  Acl  of 
Parliament , and  that  cures  the  defed  as  if  they  had 
been  born  in  England , and  no  man  rtiall  be  received 
againft  an  AB  of  Parliament  to  fay  the  contrary.  • 

Therefore  if  the  Father  an  Alien  hasiflue  a Sow  born 
here , and  then  the  Son  is  naturalized,  the  Son  fhall 
inherit. 

If  the  Father,  a natural  bom  Subjed,  has  ilfue  an  Co;;,  Lin.  up. 
Alien  who  is  naturalized , the  Father  dyes,  the  Sop 
fhall  inherit. 

III.  Naturalization  does  remove  all  that  disability  and 
incapacity , which  is  in  Aliens  in  refped  of  themfelves, 
and  fo  puts  them  entirely  in  the  condition  as  if  they 
had  been  born  in  England. 

' The  Relative  terms,  as  if  born  in  England,  is  gene- 
rally ufed  to  fupply  the  per  [anal  JefeB  of  the  parties 
naturalized,  ariling  from  their  birth  out  of  England, 
and  therefore  fhall  never  be  carried  to  a collateral  pur-  ’ 
pofe,  nor  cures  a difeafe  of  another  nature,  as  half 
blood,  i/legitimation,  and  the  like  ; but  all  difeafes,, 
whether  in  the  parties  themfelves,  or  rejultmg  from  the 
Anceftor,  it  cures. 

.'*  ABs  of  Parliament  of  this  nature  may  be  fo  perm’d, 
as  to  cure  defeds  in  the  Father  or  Anceftor,  or  jn  the 
parties  thi  m fives. 

If  Reftitutton  in  blood  be  granted  to  the  Son  by  Acf. 
of  Parliament,  this  cures  that  dtfabthty  that  reiulted 
from  the  Fathers  Attainder,  and  that  not  only  to  the 
Son,  but  alfp  to  the  collateral  Hein  of  the  Father  ; the  coke  i./-u 
{rue  rca(on  of  this  is,  ^ccaulc  the  corruption  of  the  blood /»/.  241.'' 

sit..  • • . i * > 1 * • 
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by  tbt  Attainder  is  only  blood  of  the  Father,  for  the  Sons 
blood  or  collateral  Heir  was  not  at  all  corrupted ; for  the 
fcope  of  the  Ad  takmg  notice  of  the  Fathers  Attain- 
der, does  intent  tonally  provide  ngainft,  and  remove  it, 
for  otherwife  the  fame  hadbeen  ufelefs. 

But  in  Naturalization  without  exprefs  words,  it 
takes  no  notice  of  the  defeds  in  the  Father  or  other 
Anceftor,  nor  removes  them. 

And  therefore  fuch  Alls  of  Parliament  as  rake  no  o* 
ther  notice  but  of  the  Perfon’s  Naturaliz’d  Foreign  birth, 
the  fame  cures  not  any  difability  of  tranfmtjjscn  heredi- 
tary between  the  Father,  Brother,  or  any  other  An- 
ceftor, refuting  from  the  difability  of  them  without 
f a dual  ly  naming  of  them  : As  for  inftance,  the  Father 

an  Alien,  the  Son  natur  tlized  by  Ad  of  Parliament,, 
the  Father  or  any  other  A iceftor  an  Alien  purchafes 
Lands  and  dyes,  the  Son  fhail  not  take  by  reafon  of 
the  difability  in  the  Father . but  there  may  be  wordt 
inferted  in  the  Ad  that  may  take  away  the  impedi- 
ment. 


Calvin's  Cafe, 
fol.  It.  b. 


IV.  There  are.  four  ways  by  which  Men  jjprn  out 
of  England  may  inherit  in  England,  befides  by  the  Sta- 
tute of  Edward  the  Third,  De  Nats s ultra  mare. 

1.  If  they  be  born  in  ary  Dominion  of  the  King's, 
when  he  is  aduaily  King  of  England. 

2.  If  they  be  made  inheritable  by  Ad  of  Parlia- 
ment in  England.  f 

t,  If  they  be  born  Subjeds  to  a Prince  holding  his 
Kingdom  or  Territories  as  Homager  and  I.eigeman 
to  the  King  of  England  during  the  time  of  his  being 
Homager:  So  the  llelch  were  inheritable  in  England 
before  J2  Ed.  i.  though  Subjeds  to  the  Princes  of 


Wales,  who  were  Homagers  to  the  King  of  England. 
So  were  the  Scotch  in  Edward  the  Firlt’s  time;  buc 
when  once  the  Homage  determines  then  they  be- 
come Aliens,  otherwile  Subjeds.  and  upon  that  rear 
* Placit.  Pad.  ion  Magdulph  a Scot  appealed  * from  the  Judgment  of 
li.  Ed.  r f)L  his  Prince  to  Edward  the  Firft  ut  Superiors  Domino  Sec - 
1 5*>  *57-  the ; but  thenit  muftbe underftood  where  fuch  Princp 
is  Homager  fubjetlionis,  and  not  only  mfeodationis,  tor 
anochcr  King  may  hold  of  the  King  of  England  an 
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Iiland  or  other  Territory  by  tenure,  and  not  be  his 
Subject. 

4.  If  the  King  of  England  enters  in  a hoftile  man- 
ner the  Territories  of  another  Prince  or  State,  and 
any  be  born  Within  any  of  the  places  or  Guards  pof- 
feiled  by  the  Kings  Army,  they  are  looked  upon  in 
Law  to  be  within  his  protection,  and  fuch  Perfon 
born  is  a natural  born  Subjed  of  England,  but  then 
he  muft  be  of  Parents  Subjeds  f , not  hoftile ; and  f 5 D 
therefore  a Baftard  born  in  Tangier  is  capable  of  pur-  fol.  224.* 
chafing  Land  in  England,  if  his  Parents  were  Subjeds.  flash.  29. 

V.  Thofc  that  are  born  in  Ireland,  and  thofe  that  Cram  verj' 
are  born  in  Icot'and  are  all  alike,  for  their  Birthsare  Lord 
within  the  Kings  Dominions,  and  they  are  born  ^V^oan> 
under  the  like  fubjedion  and  obedience  to  the  King 
and  have  the  like  band  of  allegiance  ad  {idem  Regu  , 
yet  if  a Spaniard  comes  into  Ireland,  and  by  the  Par- 
liament is  there  naturalized,  though  perhaps  this  may 
qualifie  and  cloathe  him  with  the  title  of  a natural 
krn  Subjed  of  Ireland,  yet  it  has  been  conceived, 
that  it  will  not  make  him  a natural  born  Subjed  of 

England. 

For  the  Union  of  Ireland  to  that  of  England,  is  dif- 
ferent from  that  of  Scotland-,  for  the  firftis  dependent, 
as  a Kingdom  conquered,  the  latter  independent : My  Lord  Cof* 
Though  H<nry  rhe  Second  after  his  Conqucf\of  that  ^ut  Mr'c*/4’ 
Nation,  did  remit  over  from  England  the  ancient  de,Vr- th^c* 
modut  tenendi  Parhamemum,  enabling  them  to  hold  ver  there  wai 
Parliaments,  which  after  was  confirmed  by  King  any  futh  mo* 
Join  ; yet  that  was  by  no  other  force  than  bare  Let-  J"s  "««»</», 
ters  Patents.  Now  when  a Nation  is  once  conque-  ~‘atnt!ie  ia"‘s 
red,  there  remains  no  Law,  but  that  of  the  Con-  aurJ7;4r  hi* 
queror  ; and  though  he  may  incorporate  fuch  con-  Tit.  ot  Ho- 
quered  Nations  with  his  own,  and  grant  unto  them  «uur,fc/.  70S, 
their  ancient  Parliamentary  ways  of  making  of 1** 
Laws ; yet  the  Conqueror  can  no  ways  grant  unto  7il" 
them  a Power,  by  virtue  of  fuch  Grant  or  Confirma-  • ' 

rion,  as  to  impofe  upon  his  own*  Country,  for  lie 
himfclf  before  liich  Conqucft,  could  not  make  a na- 
tural born  Subjed  without  Ad  of  Parliament,  and 
mofl  certainly  his  Conqueft  adds  nothing  to  hi> 

Fewer,  though  it  does  incroafc  his  Dominion. 

VJ.  Ag.iilly 
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Sr!Hcn>  Titles  VI.  Again,  Kingdom.';  that  are  abfolute  under  one 
ji ^'  7n  Sclt''  Prince,  ad  fiJem  Regis,  there  the  A<5ts  of  each  other 
Lw  the  ctftie  are  reeiproeatc,  and  one  naturalized  by  the*  Parlia- 
is  Carolus  Sco.  ment  of  Scotland , is  as  naturalized  in  England,  be- 
tix,  sbigli.t,  caufe  Scotland  is  a Kingdom  abfolute,  and  yet  in  the 
Francix,(3  Hi-  Cafe  of  Craw  and  Ramjey  it  is  there  held,  That  an  A- 
lien  naturalized  in  Scotland  remains  an  Alien  notwith- 
sin’zltTscoti ,,ftanding;  but  Ireland  is  a Kingdom  dependent  and 
Note  Scotland  fubordinate  to  the  Parliament  of  England,  for  the 
i.«  not  a L>omi-  Parliament  in  England  can  make  an  AA  to  bind  lrt - 
Dion  belonging  but  not  t con-verfo.  Now  to  be  a Native  of  Irt- 
viEwluuL' but  1S  ^1C  as  t6  be  born  in  Ireland,  but  that  is 

to  the  Ku’gofby  the  Laws  of  Ireland  ■ but  to  be  born  in  Ireland , and 
England.  to  be  the  lame  as  to  be  born  England,  muft  be  by  the 
Laws  of  England : Bin  there  is  no  Law  that  hath  e- 
nabled  them  with  luch  a power,  as  to  naturalize 
further  than  their  own  Laws  extend  ; but  the  Law 
of  Ireland  does  not  extend  into  England,  therefore 
Naturalization  in  Ireland  operates  only  in  Ireland,  be- 
caufe  of  the  failure  of  power.  t 

VII.  Again,  Kingdoms  that  are  conquered,  the 
Empire  of  the  fame  may  be  acquired  by  the  Conque- 
ror, only  as  it  is  in  a King,  or  other.  Governour, 
and  then  the  Conqueror,  only  fucceedsin  his  right, 
* TVont  Icn^md  no  further*,  or  alio  as  ’tis  in  the  People,  in 
it  is  ih.n  tii.;  which  £afe  the  Conqueror  hath  Empire,  lo  as 
at  this  that  he  may  difpofc  of  it,  or  alienate  it  as  the  Peo- 
tby^annut  p]e  themlelves  might ; for  ’tis  one  thing  to  inquire  of  the 
Ireland  with-  another  of  the  manner  of  the  bolding  of  it,  the 

o. u.\n  A s of  which  are.  applicable  not  only  to  corporal  things, - 

p. irliameiu,  blit  incorporal  alfo : For  as  a Field  is  a thing  polfelf- 
iur  they  ed,  lo  is  a Palfage,  an  Act,  a Way;  but  thefe  things 

lome  hold  by  a full  right  of  property,  others  bv  a 
t'JuU  roV <.!<>  right  of  ufufruftuary,  others  by  a temporary  right. 
n,c°.4.lnlht.  Again,  by  the  Will  of  the  Conqueror,  the  Kingdom' 
to/.  vj7.  nor  or  Repabiick  that  is  lo  conquered,  may  ceafe  to  be 
c.ui  lieararH,  a Kingdom'  or  Commonwealth,  either  fo  that  it 
l’o<tus  Mtrrs  m iy  an  acccffion  of  another  Kingdom  or  Com- 
111015 vve:t‘c“>  as  the  Roman  Provinces,  or  mat  it  may 
far  at  arii’n'-  no  ways  add  hereto  any  Kingdom  or  Commonwealth , 
htjli.-ctrjijruw  as  if  a King  waging  War  at  his  own  charge,-  fo  con- 
\tetrooo  itica  qUei*  and  lubjcct  a People  to  himleif,  that  he  will 
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have  them  governed,  not  for  the  profit  of  the  Peo- 
ple chiefly,  but  of  the  Governour,  which  is  a pro- 
perty of  that  we  call  Hmlt  Empire  f,  not  of  Civil  x / 

for  Government  is  either /or  the  profit  of  the  Go 

vernour,  or  for  the  utility  of  the  Governed  ; this^-  nor  „lro 
hath  place  among  Free-men,  that  among  Matters'^  mxt0  dm- 
and  Servants.  The  People  then  that  are  kept  \in^eri0>  nu* 
derfuch  command,  will  be  always  for  the  future  whX*’ a11 
a Commonwealth  but  a great  Family:  Hence fcp,«biy 
it  is  that  we  may  plainly  undenftand,  what  kind  0f  need  to  , 
trnpire  that  is,  which  is  mixt  of  Civil  anu  Herile  kingdom; 
Uiatis,  where  Servitude  is  mixt  and  mingled  with 
fome  perfonal  liberty : For  if  the  People  arc  deprived  Z ji  utl' 
of  Arms,  commanded  to  have  no  Iron  but  for  Agri-  qui 
culture,  to  change  their  Language  and  courfe  o ^»terlH>no)it- 
Litc,  and  abltain  from  the  ufe  of  many  of  their  Cuf-C'"”  b*bct, 
toms,  to  be  confined  * to  their  own  Houfes  Cattle  ,llud  intrr  do~ 
or  Plantations,  nor  wander  abroad  to  be  governed 

prrfSSw.  w °f  « 8 »fAbi 

by  fuch  Laws  as  the  Conqueror  fhould  tranfmit  to 

them  i , a 1 which  are  the  tokens  of  a Nation  by  Con-  + °r  el‘«  they 

<juch  made  l ubcrdirjacc  to  the  Conqueror  and  are caille  to  Eon- 

part  Hcriic.  ami  rare  Civil;  and  though ’they 

renmna  Kimdom  and abfolute  within  rhcmfclvc 

as  to  the  mal  :ug  ot  Laws,  to  obliging  each  other,  dhuapud  a. 

yet  they  cam.  ,'  ways  impofc  on  their  Conqueror,^"3-/''' 

tor  though  that  be  true  which  in  Quintilian  is  ailed"-  l’clt‘  a,t>»tqui 

ed  on  the  behalf  of  the  neb  ms.  That  that  onlv 

the  Conqueror’s  which  he  holds  himfelf;  'but  ;m  in 
cornorea  r H-.r  ^ m k,  i.i ..  . I11*™**”,, idum 


but  only ’the  tbi»a to  the  laft  by  virtue  of  the  Con- 
?w'„  but  cerainy  that  is  no  objection,  for  he  that 
is  Mailer  ot  the  eiions,  is  alio  Mailer  ofthe  Things 
and of  all  right  which  does  belong  to  rhe  Perlbns; 

.or  he  that  is  pollen'..;  ,,  doth  not  poiTels  for  him- ^ %■?'«  »'» 
Jell,  nor  hath  he  a..,  thing  in  his  power  who  li  tth^'  L‘‘~'rtt!<  e 
not  himleii  ,•  and  f,,  u is.,  if  he  leaves  the  right  of  a 7*'*"  L‘ 
Kingdom  co  acc,  ,«!  Kxph,  ho  may 'tic  'o 


himlclf fome  tin:.,..,  ./inch 


were  the 


take 
Kingdo 
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for  it  is  at  his  pleafure  to  appoint  what  meafure  he 
will  to  his.  own  Favour  : From  hence  it  is  we  may 
obferve  what  fort  of  Empire  that  Kingdom  is  at 
this  day.  . . : ■ 

Cilvin's  Cafe.  VII.  Now  Ireland  before  the  fame  became  united 
Lib.  T-fil.  23. to  the  Crown  by  the  Conqueft  of  Henrjt he  Second, 
the  Natives  were  meer  Aliens,  and  out  of  die  pro- 
te&ion  of  the  Laws  of  this  Realm  ; yet  when  .once 
they  became  a conquered  People, . and  fubjed  to  the 
Crown  of  England,  and  united  ad  fidem  Regis,  then 
did  aril?  their  Allegiance ; but  that  Union  neither 
made  them  capable  of  the  Laws  of  Englai £ 
nor  of  their  own,  till  fnch  time  as  the  Conqueror 
had  fo  declared  them  : Now  what  do  they  defire  in 
• order  to  revive  their  Government  ? Firft,  they  hum- 
bly beg  of  King  Henry  the  Second,  that  fince  he  was 
pleafed  that  they  fhould  remain  as  a diftind  Domi- 
nion, thatxbetr  ancunt  Cujloms  or  Ufages. fhould  not  con- 
For  at  a <^ene-  tinue ; that  he  would  be  pleafed  or  ordain , that  fuels  Laws  as  be 
ral  Council  at  badsn  England  * (houldbe  of  force,  and  obferifhd  in  Ireland  * 
cjjfels  o!  all  pUrfuanr  to  which  he  grants  them  power  to  hold 
die  Clergy.  jyffcmblies  by  the  three  Efldtes  f the  Realm,  and  that 
E^e°_  they  fhould  be  regulated  according  to  the  Inftirution 
ffikl  Law*  and  manner  of  the  Parliaments  in  England,  fhould 

of  England  . • •• 

were  ellablftlied,  and  niadeoi  force  in  Ireland,  G raldiis  c imbrenfis  Topographic 
Hi  term  a,  lib.  3 cap.  i3.  * Pat.  3 £.  1.  m.  13.  Hsbernl 


ii. 


have  tlie  benefit  of  Magna  Cbarta,  and  other  the 
great  Laws  of  England* ,and  by  fuch  means  put  them 
into  a method  of  governing  themfelves  according  to 
known  ways  of  England,  and  to  make  fuch  Laws  as 
fhould  bind  among  themfelves  ,•  and  by  following 
„ . _ the  example  of  thofe  of  England  f,  their  Judgment 

ab  nmnibuijimt  mjg|u  be  fupervifed,  and  corrected  according  to 

YorucT.cAia  the  juftice  and  Laws  of  England,  by  Writs  ot  Lr- 
El iK-  colt, . ’rour,  Appeal,  and  the  like  *. 

7 .partfol.l’i- 

Calvin's  Cafe.  * Rgly's  Placsea  Parli.-.tfl pag.  1 r,8  to  2aS 


* Matthew 
Paris  Hill 
.inglpag.  1 
Leges  Argli* 


Now  here  is  no  continuing  or  reviving  their  an 
c ent  Government,  but  the  introducing  a new  one, 
part  Civil,  and  parr  Heriie  ; nor  indeed  had  they 
before  any  fuch  thing  as  a Parliament  there,  or  go 

r . • Vj  » 
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lieral  Aflembly  of  the  three  F flares ; for  When  Hen- 
ry the  Second  went  over,  there  were  fever:*!  Kings 
or  Sccpts,  who  had  their  feveral  and  difHn^t 
blies  ; but  when  they  fubmitred,  this  great  AfUmbiy 
of  Ellatcs  which  he  conftituted,  was-  a colktfhon 
out  of  all  of  them,  for  their  future  we!  I Govern- 
inent  j lo  that  whatfoever  nodus  of  Regimen  the 
Conqueror  declared,  it  was  no  more  than  for  the 
well  governing  of  the  place,  and  making  hrch  Laws 
as  were  neceilary,  aiv'  proper  imongft  liiemfelvcs  : 
But  for  them  to  impolc,  by  virtue  of  an  Ail  of  Na- 
turalization, upon  an  abfolme  Kingdom  as  T.ryLnd> 
without  the  confefit  ol  the  three  EiUtts  of  the  lame, 
furely  was  never  intended,  much  left  effected  : Th.d 
Cafe  is  both  great,  dubious,  and  curious,  t Hereford 
quart. 

IX.  By  the  Laws  of  France  all  Perfbns  not  borrl 
under  the  legiance  of  that  King,  are  accounted  A- 
liens,  and  if  they  die,  the  King  is  entirled  to  their 
Effaces,-  for  all  fhall  be  feized  into  his  Exchequer  or  Fi- 
nances ; but  if  they  make  a Will,  the  Prerogative  is 
difappointed  : Yet  that  extends  only  to  Chattels 

Jierlonal,  in  which  Strangers  palling  through  the 
kmc,  have  greater  Immuniticsthan  Aliens  there  re- 
fident;  for  Travellers  dying  without  Will,  the.Heirs- 
or  Executors  fhall  have  benefit  and  poffeffion  of 
their  Eftates-  , 

, X.  The  like  Priviledge  the  Kings  of  England  fob- 
nieriy  claimed  in  the  Goods  and  Eftatcs  ot  the  'Jews 
after  their  death,  if  the  Heir  iued  not,  and  paid  a 
Fine  to  the  King  to  enjoy  them,  as  by  this  Record 
appears.  < 

Jurat  ores  fufer  facrurn  (nun  tlieunt  7 uod  fradtclitifs  A'Je'- 
fuugium  fust  quondam  Eli'S  lc  Bland,  diem  cJau- 

fit  extremum,  ct  quia  turn  eft  JuJaijmi  duod  Qomtnm  Rex 
Cat  alia  Judas  maun  de  jure  dare  foterit  cui  vc 
luertt , nifi  propinquiar  bares  eju/dem  Judai  (non  fectrtt 
fro  eifdem , dicunt  quod  Domnus  RtX  dsbhtw  Mtjuaysum  da- 
rt potent  tut  •voluarit  fine  injuria  siuui  f attend a , ft  it  a quod 
fit  harts  (licit  Fieri,  ftnem  non  feerett  fro  Cr.tallts  ejujder.t 
L\\ .p  Labtnd a , &c.  . ..  ' 

whether  the  fame  ft  novV  ule  1,  i/uiwfesm 
O o doubtful  ) 
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Cafe,  doubtful ; for  the  Goods  of  Aliens  efeheat  not  at  this 
Stephen1*  Cafe,  ro  t|ic  Crown,  hut  Adminiftration  (hall  be  com- 

mitted to  the  next  of  kin. 

XL  By  the  Laws  of  jfraittf,  Flanders,  Milan,  Savoy , 
and  the  tranche  Compte,  though  poffelTed  by  feveral 
other  Princes,  yet  the  Natives  of  the  fame  partake 
in  the  Immunities  with  the  natural  born  Subjefts  of 
Frj»7ff,andif  they  die  without  Will,  their  Heirs  claim 
their  Eftates  ; the  reafon  given,  becanfe,  fay  they, 
rhole  Countries  were  never  alienated  from  them, 
but  were  always  annexed  to  the  Crown  of  France, 
who  at  knowledges  them  to  be  his  Sub  j efts  tothisday. 

Butin  England  it  is  otherwife,  for  thole  that  are 
born  in  Caf.oin , Normandy,  Acjuitain,  and  thole  Other 
Territories  which  were  formerly  the  polfeBions  of 
Nc/f,This  was  the  Crown  of  England,  in  which  if  any  had  been 
betbre  the  born  when  iubjeft  to  the  lame,  they  would  have 
Statute ot^  been  natural  born  Subjefts,  yet  now  are  efteemed 
you  died  'by  Aliens  j and  fb  was  the  cale  vouched  by  Shard,  of  a 
Shvd  in  40.  Norman,  who  had  robbed  Together  with  other  Engh(hi 
\iXncp!.  j 4.  divers  of  his  Majeftics  Subjefts  in  the  narrow  Seas, 
Ct-  c jo  in's  being  taken  and  arraigned,  the  Norman  was  found 
^ltiy.ivepcn-t.  guilty  only  of  f elony,  and  the  reft  of  Trealon  ; for 
that  Normandy  being  loft  by  King  John,  was  out  of 
the  Allegiance  of  Ed.  }.  and  the  Norman  was  accoun- 
ted as  an  Alien. 

XII.  In  France  the  Kings  may  there  Denize,  fo 
likewife  here  in  England,  but  with  this  difference, 
the  Letters  of  Denization  by  thofe  of  France  remove 
the  total  di  (ability  and  incapacity  of  the  Alien. 

But  in  England  the  Charter  of  Donation  or  Deni* 
zation  is  but  a temporary,  partial,  and  imperfeft 
notion  of  the  dilability  of  an  Alien  j for  though  it 
purs  the  Perlon  indenized,  as  to  fome  purpofes,  in 
the  condition  of  a Subject,  and  enables  a tranfmiffion 
hereditary  to  iris  Children,  born  after  the  Deniza- 
tion, yet  it  does  not  whuU)  remove  tire  difeafe  or  non- 
ability, as-  to  the  points  of  de.fcent  or  hereditary  tranf- 
Co.  1.  irjf.  tntjjun,  and  relembles  a Perfon  in  cafe  of  an  Attain - 
fol.z.  dcr  • and  therefore  if  he  purchafes  Lands  and  dies- 

without  ilfue,  the  Lord  by  Efeheat  fhall  have  the 
Lands. 

And 
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. And  therefore  in  lineal  Defcents,  if  tliei'e  be  a 
Grandfather  natural  born  Subject,  Father  an  Alien, 

Son  natural  born  Subject  the  Father  is  made  Denizen,' 
he  {hall  not  inherit  the  Grandfather  ; and  if  the  Fa- 
ther dies  in  the  life  of  the  Grandfather,  the  Grand- 
thild  ( though  born  after  the  Denization  ) fhall  not 
inherit  the  Grandfather,  for  the  Denization  docs  not 
remove,  neither  the  perfonal  nor  the  confequential 
impediment,  or  incapacity  of  the  Father.  * ... 

So  likewile  in  collateral  Defcents;  as  for  irdance,  Codf-y  .u<l 
the  Father  a natural  born  Subject,  hasiffue  two  Sons  Q-’'  ' ra!** 
Aliens,  who  are  both  made  Denizens,  and  one  dies,  L'  V 
the  other  fhall  not’inherit  him.  ,75.  ' ! a " 

XIII.  The  like  Law  in  Dower,  a Man  feized  ol  ^ 

Lands  in  Fea|  and  takes  an  Alien  to  Wife,  and  then 
dies,  the  Wife  fhall  not  be  endowed:  But  if  the  King 
takes  an  Alien  to  Wife,  and  dies,  his  Widow  Queen 
fhall  be  endowed  by  the  Law  of  the  Crown.  Ed- 
mund, Brother  of  King  Edward  the  Firlf,  married  - < ,•••. 

the  Queen  of  Navar,  and  died,  and  it  was  refolved  ~~ 
by  all  the  Judges,  That  fhe  fhould  be  endowed  of”',r  ‘ 
the  third  part  of  all  the  Lands  whereof  her  Husband 
was  feized  in  Fee. 

A Jew  born  in  England,  takes  to  Wife  d Jew  bofrf 
xilfo  in  England,  the  Husband  is  converted  to  the 
Chriitian  Faith,  purchafes  Lands,  and  enfeoffeth  a- 
hother,  and  dieth  ; the  Wife  brought  a Writ  of  Dow-  . 
er.  and  was  brffred  of  her  Dower,  Quia  vero  contra  cUuf.  t £/. 
juflitiam  eft  quod  ip  fa  dotem  pet  at,  vet  bobcat  de  tenermn  b Mcmtijt  Dttrf 
quod  fait  vin  fui  tx  quo  in  toiivtrfione  f:<a  nvluit  e f adhxre- 
re,  & eitm  to  convert  ere.  ; A 

XIV  If  an  Alien  be  a Tiffeifor,  duel  obtains  Let-  ° ‘J'J””'  ^h> 
ters  of  Denization,  and  then  rbe  Diifeifor  releafe  J,/S‘ 
unto  him,  the  King  fhall  not  have  the  Land  $ for 
the  Relcafc  hath  altered  the  Fixate,  and  it  is  as  it 
Were  a new  purchafc,  otherwife  it  is  if  the  Allen 
had  been  Feoffee  of  the  DiiTcifec 

And  though  Aliemare  enabled  by  Charter  ofDc- 
hizatioh  to  a trdnfmiflioh  hereditary  to  cKeir  potla- 
rity-of  Lands,  yet  a Deni  /cn  is  not  capable  of  Hc- 
nor  a tranlinilfion  of  die  fame,  without  Nan - 
f itlfiitiieri  bj  Parliament  • for  by  t he  (charter  of  Deni 
Oo?.’  Tiii' l* 
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Co.  4-  Inflit • 7 ot-} on  he  is  made,  qttaft,j'eu  tanquam  ligtrts,  but  to  be 
•Jl' a Member  of  Parliament,  he  muft  be  likens  re-vera,  & 
von  quafl,  for  bv  misbecoming  a Noble-man,  he  claims 
the  place  of  Judicature  in  Parliament,  the  which  he 
cannot  till  naturalized  by  Ad  of  Parliament,  and 
Decreed  ir>  then  he  may  claim  as  eligible  to  the  fame,  or  any 
tU  grand  E-  ot[lcr  . And  the  fame  I. aw  is  at  this  day  in  France , 
where  no  Foreigner  can  hold  any  Honour  or  Dig- 
nity in  the  State  or  any  part  of  the  Government. 
’Tis  true.  Cardinal  Mazarine,  who  was  an  Italian,  held 
y.ittUmmoiitb  a great  lb  are  in  the  fame,  but  it  was  w,  & man  a for- 
i i/.t.  oi  trance  ti , and  was  the  occalion  ef  introducing  a Civil  War 
/•*  5-  in  that  Kingdom;  and  yet  the  late  Duke  of  Rich- 

mond claimed  the  Honour  or  Dignity  of  a Peer  of 
France,  as  Lord  of  Aubon,  but  that  was  ^ Title  ra- 
ther annexed  to  the  Tenure  of  that  Seigniory  than 
othervvife. 

And  though  his  Maiefty  has  been  pleafed  to  con- 
fer the  Dignity  of  Dutchelsof  Portfmouthon  the  Lady 
Car-wet,  yet  the  fame  is  rather  Honorary  than  a Title 
confident  wirh  the  Laws  of  England:  For  though  his 
Majefty  is  the  Fountain  of  Honour,  and  may  call 
the  ineancft  of  his  Subjects  to  the  higheft  of  Digni- 
ties, yet  it  is  their  Civil  qualifications  which  make 
them  capable  of  injoying  the  Immunities  and  Privi- 
ledges  ci  Peers  ; but  that  flows  from  another  Foun- 
tain. ven  tbe  Law  of  the  Realm,  which  as  to  Deni- 
zen .fal  e mem  to  take  fo  hgnalamark  of  Seve- 
re* choutAd  of  Parliament. 
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CHAP.  IV. 


£DFait£n0  aitn  'CtpalS  per  medieratem,to(jCtTaE 
lotocXJ,  ano  uiljccc  not. 


I.  Of  the  manner  of  Aliens  oh- 
tainingTryals  per  medieratem, 

at  the  Common  Law,  and  of 
the  Antiquity  of  the  fame. 

II.  Of  the  making  the  fame  a 
Law  univerfai  within  this 
Realm,  at  to  fame  Per/out, 
afterwards  general,  as  to  all. 

III.  Of  the  Writ , and  fame  Ob- 
servations on  the  Summons  of 
filch  un  Inqueft. 

IV.  Of  the  opportunity  loft  or 

gained  by  praying  this  bnmu  1 
nity.  I 


V.  Of  the  awarding  of  Tales  up- 
on requefl  on  fitch  Enquiries. 

VI.  LfAscre  this  Immunity  does 
not  extend  to  Aliens , and 
where  it  does  in  matters  Ci- 
vil andCriminal. 

VII.  Of  the  validity  of  alVit- 
nefs  Alien,  and  of  an  Infidel. 

VIII.  The  Title  of  a Re  ruga  doe. 

IX.  Of  the  benefit  of  the  KJng's 
Pardon,  whether  it  extends  t» 
an  Alien , whofe  Abode  is  here, 
but  happens  tt  be  abftnt  at 
tbs  time  of  the  promulgating. 


I.  * I 1 Rialto  biUnguis  or  per  medietatem  lingua,  by  the 
Common  Law  was  wont  to  be  obtained  by 
Cram  of  the  King,  made  to  any  Company  of  Stran- 
gers, as  to  the  Society  of  Lombards  or  Almatgnes,  or 
to  any  Other  Corporation  or  Company  ; when  any  ot  S an f. PI. Cohn 
them  were  impleaded,  the  moiety  of  the  Enquelt  hit.  y cap.  7. 
fhould  bp  of  their  own  Tongue;  this  Tryal  per  me- 
dietatem  in  England  i»of  great  Antiquity,  for  in  fome 
cafes  Tryals  per  medietatem  was  before  the  Conqueit,  Lamb.  /«/.  si 
Vtri  dttodens  Jure  Confulti,  (ex  H'allta , tot  idem  Anglia;,  £r  'i- 
U 'alii*  jus  dicanto,  and  as  the  Commentator  obferves,  ^ ( 
it  was  called  duodtam-vndc  Judicium. 

• II.  This  Immunity  afterwards  being  found  com- 
modious to  us  JJlandirs , became  univerlal;  lor  by  the 
Statute  of  27  E.  5.  cap.  8. it  \v;|s  enacted,  that  in  Picas  E 
before  the  Alajor  of  the  Staple,  jf  both  Parries  were 
Strangers,  the  Tryal  fhould  be  by  Strangers  • but  if 
one  Party  was  a Stranger,  and  the  other  a Denizen, 
then  the  Tryal  fiioukl  be  per  medseiatem  Linguae  : But 
this  Statute  extended  but  to  a narrow  compafs,  v z,. 
pnlv  where  both  Parties  were  Merchants,  or  Mnujttrs  :S  F.  3 .ctf> 

O o ; of' 
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contr, i.  y,Je 
fojiea  num.  5 
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St  at.  rS  Uli^, 
tap.  Cro.  3. 
par/gj  8.841. 
pro.tfi,  Tryal 
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of  the  St  a*  if,  and  the  Pleas  before  the  Major  of  the  Sta- 
ple : But  afterwards  in  the  twenty  eighth  year  of  the 
fame  King’s  Reiftn  it  was  enacted,  IHStiat  all  manmc 
of  3nqitefi<3,  toljtttj  tnfle  to  br  taken,  05  mabe  amongff 
jaifnv?  ana  sDemjwttf,  be  tbep  s^retfjanw,  oj  others!,  asf 
tscil  btfojc  nr  J5nfo;  of  rije  Staple,  ass  before  anj  otfcet: 
JutitccO  o?  % imttersr.  Although  the  King  be  Party, 
the  one  hall  ofthe  Enqueft  or  Proof  fhallbe  Denizens, 
the  other  half  Ahem,  if  fo  many  Aliens  and 
Foreigners  be  in  the  Town  or  place  where 
Inch  Enqueff  or  Proof  is  to  be  taken 
that  be  not  Parties,  nor  wich  the  Parties  in  Contra#, 
in  Plea,  or  other  quarrel,  whereof  fuch  Inqucft  or 
Proof  ought  to  he  taken  ; and  if  there  be  not  fo  ma- 
ny Aliens,  then  {hall  there  be  put  in  fuch  Enquefts 
or  Proofs  as  many  Aliens  as  {hull  be  found  in  the  fame 
Town  or  places,  which  be  not  thereto  Parties,  as  a- 
foref  rid ; and  the  remnant  of  Denizens,which  be  good 
Men,  and  not  lufpicious  to  the  one  Party  or  other. 

By  which  Statute  the  lame  Cuftom  or  Immunity 
e was  made  a Law  univerfal,  although  it  be  Jn  the 
Cafe  of  the  King,  for  the  Alien  (ball  have  his  Try- 
• al  per  medtetatem. 

ft  matters  not  whether  the  moiety  of  Aliens  he  of 
the  fame  Country,  as  the  Alien  party  to  the  A#ion 
is  j for  he  may  be  a Dutch  Man,  and  they  Spaniards. j 
'French,  Walloons , &c.  bccaufe  the  Statute  fpeaks  ge- 
nerally of  Aliens. 

Iff.  The  f orm  of  the  Fenire  facias  in  thi$  cafe  is, 

■ De  Vscineto , &5C.  quorum  una  me  ft  ft  as  fit  de  Indigtnis,  & 
altera  me  diet  as  fit  de  altenigenis  vat  is,  &c.  And  the  Shc- 
l iff  ought  to  return  twelve  Aliens  and  twelve  Denizens, 
one  by  the  other,  with  addition  which  of  them  are 
Aliens,  and  fo  they  are  to  be  fworn  ; but  if  this  Or- 
der be  not  oblerved,  it  is  holden  as  a mifreturn. 

It  has  been  conceived  of  lome,  that  it  is  not  pro- 
per to  call  it  a Tryal  per  oftdietattm  Lingua : becaufe 
any  Alien  of  any  Tongue  may  ferve;  but  that 
fiirely  is  qo  Objection,  for  People  are  Jiftinguifhed 
by  thejr  Language,  and  medietas  Lingua  is  as  much  as 
to  fay,  half  Engltjh,  and  half  of  another  Tongue  or  Nati- 
on whatfoever  j nor  matters  it  of  what  jujficttrcy  the 

Jurors 
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Jurors  arc,  for  the  form  of  the  Venire  facias  /hall 
not  be  altered,  but  the  claufe  of  quorum  f uilibet  habe- 
as 4.  &c.  (hall  be  in. 

If  both  Parties  are  Aliens,  then  the  Enqueft  fhall  be 
all  Englifh for  though  the  Englifh  may  be  fuppofed  2I 
to  favour  themfelves  more  than  Strangers,  yet  when 
both  Parties  arc  aliens,  it  will  be  prefumed  they  will 
favour  both  alike,  without  any  difference. 

IV.  If  an  Alim  is  party,  who  flips  his  opportunity, 
and  buffers  a Tryal  by  all  Englifh,  the  fame  is  not  a 
Verdi#  Erroneous j for  if  he  will  be  fo  negligent  as  to 
flip  that  advantage  which  the  Law  gives  him,  it  is 
his  fault ; for  the  Alien,  if  he  will  have  the  benefit 
of  that  Law,  he  muft  then  pray  a Ventre  facias  per  me- 
dietatem  Lingua,  at  the  time  of  the  awarding  the  Venire 
facias : But  if  a p^gle#  of  that  opportunity  happens, 

yet  if  he  prays  it  after  the  awarding  a general  Venire  , 

facias , the  lame  may  be  retrieved  fo  as  it  be  before  21 
the  Venire  be  returned  and  filed,  for  then  he  may 
have  Venire  fad.it  tie  novo,  or  otherwife  he  cannot, p/Cvon  f 
nor  can  he  afterwards  challenge  the  Array  for  thf 
caufe.it it  falls  out  the  Juriesare  all  Denizens-,  though 
Sandford  feems  to  be  of  a contrary  Opinion,  for  the 
Alien  muft  pray  it  at  his  peril,  Heyward  againft  Lip- 
f on,  3 Cro.  869. 

V.  If  there  be  a general  Ventre  facias,  the  Defen- 
dant cannot  pray  a d<cem  Tales,  ike.  per  medietatem 
Lingua;  upon  tnis,  becaufe  the  Tales  ought  to  purfuc 
the  Venire  facias  : But  if  the  Venire  facias  be  per  medte- 
tatem  Ltrguer,  the  Tales  ought  to  be  per  medietatem  Lin- 
gua, as  if  five  Aliens  and  five  Denizens  appear  on  the 
principal  Jury,  thePlaintiff  may  have  a Tales  per  me-  Ct.l.io.fo,i^. 
diet  at  era;  but  if  the  Tales  be  general  de  circum'l  antibus , 

it  hath  been  held  good  enough,  for  there  being  no  cro.ytj^fd. 
exception  taken  by  the  Defendant  upon  the  SjS,  S41. 
awarding  thereof,  it  mall  be  intended  vvell  awarded. 

If  an  Alien  that  lives  here  under  the  protection 11  4 . 

of  the  King  of  England,  and  Amity  being  between^”  0,‘  ", 5 
both  Kings  commits  Treafon,  he  fhall  by  force  of  the  ^OG- 
A#  of  1 and  2.  Pbtliv  and  Miry,  be  tryed  accor-  hv  si)  the 
ding  to  the  due  courfe  of  the  Common  Law  , and  judges, 
fluil  not  in  that  cafe  be  tryed  per  medietatem  lingu  a. 

O o j.  But 
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But  in  the  cafe  of  Petit  Treason,  Murder,  Felony,  & c. 
F'Jr  Lord  Dyrrif  he  prays  his  Tryal  per  medtetatem  Lmgua  , the 
Jo!.  144.  tbe  Court  oug! it  co  grant  it. 

* iff  or  S''erly 

xv hr  e the  joint  is  fully  kar-Jled.  Co.  Injlit.  3.  pare.  f.  vj.  ^ 

Mojres\ep.^7.  Yet  if  an  information  he  exhibited  againft  an  Alien, 
Tffff ' ^ 4le’  C‘1C  Trval  is  not  per  nudietatcm,  but  according  to  the 

Comm  n j hi 

Fntnesair  A-  J'*'an  Aut  7 in  league  bring  an  Aftion  ( if  there  be 
■ ” caufe  ) the  Defendant  may  plead  in  abatement ; but 

S .on  (jc.h.  if  j:  be  ar,  yibe»  Fnemy  he  may  conclude  in  the  action. 
25  E .4  c-,-  8 ].-  perron  for  words  the  Defendant  pleaded  Not 

* ^ . 3' li'  guilty,  and  laid  he  was  an  Alien  born,  and  prayed 

Tryal  per  medtetatem  Lingua,  which  was  granted,  and 
at  flic  r.  >0  trim  in  London,  but  fix  English  Men  and  five 
Aliens  appeared,  and  the  Plaintiff  prayed  zTales  de 
Cercur-  d mioses  per  medtetatem  l ingua,  and  it  was  gran- 
ted, fo  there  wanted  one  Alien,  and  the  Record 
was : 

Idea  antes  AHenigcna  de  Circumf  antibus  per  Fie.  Lon- 
don, ad  rcouifstiovcm  infra  nominal 1 Julii  Cxlaris,  per 
mani at umfujliciarioiimde  novo  apvofit us  cujus  nomen  prsnnello 
pradtcl.  affHatur,  ecundum  formam  Statute  m hunt  (modi  cafu 
truper  cdttiddprovtfi  tjuiqu  idem  Jeeratorficdenovoappeje:  us, viz 
Chriftianus  Dethick  Aitenigena  exaltus  venit  ae  in  Jura- 
tarn  tllamfimulcttm  altisjuratortbus  pradiff.prius  tmpanellatis , 
& Jurat ts  Jurat rssfntt,  & c T t was'fopnd  far  the  Plaintiff, 
and  afterwards  moved  in  Arreft  of  Judgment,  That 
no  Tales  was  to  be  granted  de  Circumfl  anttbus , when 
the  Tryal  is  per  medtetatem  Lingua,  by  the  Juftices  of 
*i icb.  3s,3 6,  Wife  p-tus,  by  the  Ad  of  H.  8.  bccaufe  in  the  Act 
VJtp.  m b • /<..  it  is  fpoken  of  E ree-hold  of  Jurors,  and  an  AHen  is 
Julius  c-c-  not  pr0pefly  fa  id  of  any  Country,  or  to  have  any 
lipclr/’ils Plj,m  Frstc-hold  ,*  but  it  was  adjudged  becaufc  the  Statute 
Was  nakle  for  fpeddy  Execution,  that  it  fhould  be 
expounded  favourably,  according  to  the  intent  and 
meaning  of  the  Makers  of  the  ACt ; and  though  in 
this  cafe  the  T,iks  was  prayed  by  the  PlaintifF,  wher'e 
. jt  ought  tp  have  been  ad  reejuifi'i/ir.em  Defendentis , vet 
that  fiiould  be  taken  to  be  bur  a inifprifion,  and 
would  be  amended. 

: . \'l,  If  the  Plaintiff  or  Defendant  be  Executor  or 
• Adtntntjlrcipr 
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Administrator , though  he  be  an  Alien,  yet  the  Tryal 
Ihall  be  by  Enghlh,  becaufe  he  fueth  iu  Sluter  D’Oit ; 
but  if  it  be  averred  that  the  Te fiat  or  or  Inreftate  wasf™- ? Pi,rf> 
an  Alien,  then  it  fhall  be  per  me Jietatem  Lingua. 

• Shely  a Frenchman  who  joyned  with  Stafford  in  the 
Rebellion,  in  taking  of  Scarborough  Caflle  in  the 
County  of  York,  he  being  taken,  was  arraigned  in 
the  King’s  Bench  upon  an  Indictment  of  Treafon,  and 
the  Indictment  was  contra  legiantiam  [turn  debit  am  ■ and 
the  Indictment  was  rul’d  to  be  good,  although  he 
was  no  Subject,  bccaule  it  was  in  the  time  of  Peace 
between  the  Queen  and  the  French  King.  But  if  it  had 
been  in  the  time  of  War,  then  the  Party  fhould  not 
have  been  indicied,  but  ranfomfd.  It  was  likewife  ru- 
led there,  that  the  Tryal  was  good,  although  the  Ve- 
ntre facias  awarded  in  Tint  was  general,  and  not  de 
medietate  Lingua; ; for  fuch  Tryal  per  medietatem  Lin- 
gua does  not  extend  to  Treajons,  and  the  Indictment  4 Djer. 
ought  to  omit  the  words,  Naturalem  Dominam  fuam,  145. 

and  begin  that  he  intended  Treafon  contra  Dominam 
Rtginam , &c.  Hill.  36  Eliz.  in  B.  R Stephana  Ferrarodt 
Game's  Cafe  in  Dr.  Lopez.  Treafon. 

If  an  Alien  Enemy  come  into  this  Realm,  and  be  , 

taken  in  War,  he  cannot  be  indicted  of  Treafon,  for 
the  Indictment  cannot  conclude  contra  legiantiam  fuam  Sir  John  Da- 
debitam , for  he  never  was  in  the  protection  of  the  ww  Conqueft 
King  ; and  therefore  he  fhall  fuffer  death  by  Martial  °{ M. 
Law,  and  fo  it  was  rul’d  in  1;  H.  7.  in  Pei  kin  War-  ,03>,04.  *°5* 
heck’s  Cafe,who  being  an  Alien  born  in  Flanders,  feign- 
ed himfelf  to  be  one  of  the  Sons  of  King  Edward  the 
•Fourth,  and  invaded  the  Realm,  with  intent  to  rake 
upon  him  the  Dignity  ; who  had  his  Judgment  and 
T ryal  by  Martial  Law , and  not'  by  the  Common  Imw 
of  England. 

VII.  The  Kingdom  of  Ireland  was  a Dominion 
feperated  and  divided  from  England  ^t  the  firlt,  and 
Came  to  the  Crown  of  England bv  Cexquefi^ in  the  time 
oi Henry  the  Second*  and  *ie  nicer  infh  were  as  A- 
liem,  Enemies  to  tllC  Crown  of  England,  and  WCtC 
difabled  to  bring  any  action,  and  were  out  of  the 
protection  of  the  Laws  of  this  Realm  ; and  five 
$cepn  of  the  Ivfi  Nation  were  only  enaliM  to  the 

* . < ' '•  Law* 
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Laws  of  England,  viz,.  Oncil  de  Vltonia,  0 M ".ogblin 
de  Media,  O Connoghar  Je  Connacia,  O Brian  de  Tholmo~ 
nh;  and  Mac  Marogb  de  Lagenia,  as  appears  by  the  Re- 
cords of  the  Dominion  of  Ireland , and  feveral  Grants 
have  been  made  to  the  Irifh,  which  proves  them  to 
be  nicer  Aliens.  But  afterwards,  though  the  fame 
was  a leparate  and  divided  Kingdom,  yet  whilft 
they  were  under  the  fubjeeHon  and  obedience  of  the 
Kings  of  England,  if  High  Trea(on  had  been  commit- 
C«  7.  fol.  13.  tec*  by  3n  Irifh-man,  he  might  be  arraigned,  indic- 
tjiws  Ole.  ted,  and  tryed  for  the  fame  within  England,  and  by 
the  Laws  of  England;  and  foit  was  refolvcd  by  all 
the  Judges  of  England  in  Oruck  s Cafe,  33  EJtz,  and 
alfo  in ' Sir  John  Perrot's  Cafe,  That  Ireland  was 
out  of  England,  and  yet  that  all  Treasons  committed 
there,  were  to  be  tryed  in  England,  and  that  by  vie* 
tae  of  the  Statute  of  38  H.  8.  cap.  13.  A ttbur  Crobagen , 
an  Injh  Man,  was  arraigned,  for  that  he  being  the 
Kings  Subjecb,  at  I/mon  in  Spain  ufed  thefe  words,  l 
will  kill  the  King  ( innuendo  Dominum  Carolum  Regem  An- 
glo; ) if  I may  come  unto  him , hecaufe  he  is  a Heretick  • 
that  afterwards  he  came  into  England,  and  was  ta- 
ken, and  tryed  by  a Jury  of  MMlefex,  and  w as  found 
guilty ; and  it  was  held  HighTreafon  by  the  courfe 
, Car  ( of  the  Common  Law,  for  his  Traiterous  intent,  and 
c 'ofof'xxz'  imagination  of  his  heart  is  declared  by  theft  words, 
and  within  the  Statute  of  2 s E.  3.  he  conteffeth  he 
was  a Dominican  Fryar,  and  Pried  in  Spain. 

1 4 Kli%.  in  the  Braclon  fays,  that  an  Alien  born  cannot  be  a Wit- 
Calc  of  the  nefs  ; but  that  is  to  be  underdoodof  an  Alien  Infidel j 
D.ike  oi  Nor-  for  the  Bifhop  of  Rofic,  being  an  Alien  born  ( a 
folk,  Co.  Infht.  §cot  ) W;is  Emitted  to  be  a Wirnefs,  and  [worn. 

4>  pt.fo . */  9.  Yet  an  L fide l may  bring  an  Action  againd  another 

* 11 11.1.  fol.!,.  Merchant  or  any  other  however*,  and  that  without 
• controverlic. 

The  tedimony  of  a Renegadoe  is  not  to  be  received 
at  this  day,  by  the  Laws  of  any  Chrifhan  Kingdom  or 
Republtck  ; he  that  hath  *nce  renounced  his  Faith  can 
never  he  beleived,  therefore  he  cannot  be  a Witnelsj 
and  lb  it  was  rul  d where  one  Domingo  de  la  Cardre,  a 
Renegadoe,  who  was  fworn,  and  gave  evidence  j af- 
lervyarcL  a new  Tryai  being  granted,  his  Teftimony 

was 
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was  rejected,  and  he  not  fuffered  to  be  fworn,  it  be-  j7,  ig. 

ing  at  his  Tryal  proved,  that  he  was  a Spaniard,  and  c*r- v ,n 
a Cbriflnan  by  Birth  and  Education,  and  after  became  a Jew. 

If  an  Alun  be  rejident , and  commits  an  offence,  he  m' 
fhall  have  the  benefit  of  the  Kings  general  Pardon 
but  if  he  is  not  in  the  Kingdom  at  the  time  of  the  Par-  <jat'c.  “ ‘ 

don  promulgated,  then  he  lofes  the  benefit  of  the 
fame  j for  he  is  no  otherwife  a Subject,  but  by  bit 
Refidencf  here. 
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i.  Of  Poffcffton,  and  its  Origi- 
nal Ri^ht, 

II.  Of  Vacancies  natural,  which 
give  a right  to  Planters. 

III.  Of  Civil  Vacancies,  how 
far  the  far  may  he  pojjejjed • 

VI.  Of  Per  for  expelled,  whe- 
ther jujl  - r.  deny  fuels  to  plant 
in  place « vacant. 

V-  Of  Planters,  whether  they 
have  a firm  right,  fo  as  to  dif- 
ptsfe  try  Hrill,  or  only  a Z/fu 
fru  fluary  pfjiffion. 

VI.  O f Planters-,  wanting  things 
neceffary  for  the  fupport  o' 
htisytane  life,  generally  cottji- 
fiered  according  to  the  Law: 
of  Nature. 

VII.  tVhcrcfore  cne  Xian  may 
nat in  ally  have  more  than  a- 


nother, and  vehat  conditions 
are  annexed  to  Juch  fortunes, 
for  thofe  that  are  in  necefftty. 

VIII.  iVbence  it  is  that  there 
was  at  the  beginning,  and  is 
ft  ill  a tacite  condition  of  re- 
affirming our  Original  rights 
in  cafe  of  extreme  or  n.ttu. 
ral  necefftty  for  natttra 
Community, 

IX.  Of  necefftty  conftdered  in  a 
Cbiftian  Community. 

X Of  the  Primitive  Communi- 
on , conft  lered  in  reference  to 
its  rcftriclions  and  limitati- 
ons. 

XI.  Of  thofe  things  that  are 
dedicated  to  God,  and  holy 
ufe,  whether  fubjefl  to  the 
relief  of  our  necejftties. 


Skhamfcl  1 5. 1-  T_1  Aving  in  the  fir  ft  Chapter  of  this  Book  dif- 
' 1 * i.  | ccLirlcd  of  the  Original  of  Property  dedu- 
cing its  inception.,  to  that  which  we  call  poifeffion, 
or  mam,  and  how  the  fame  may  be  altered  by  War, 
it  m v not  feem  unnecelfary  to  difeourfe  of  the  ac- 
quiring of  Property  in  the  new  difeoveries  of  thole 
vaft  Immonfities  o i America,  which  being  prepoftef- 
fed,  feem  to  deny  us  legally  that  Title  which  we  pre- 
tend to. 

PoIfelTion  by  Law,  is  efteemed  the  higheft  Title 
that  Men  can  pretend  to  what  they  enjoy,  which  is 
nothing  elfe  hut  pofttio  pedis ; as  if  the  Ancients  had 
no  other  Seal  to  confirm  their  Tenures,  but  the  prints 
of  their  Feet : And  good  reafon,  lceing  the  mind  i* 
not  able  to  take  up  a place  fo  well  as  the  body  ; for 
, many  Mens  Wills  may  concur  in  ( willing  and  lik- 
ing ) the  fame  thing,  but  many  bodies  cannot  con- 
cur 
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cur  to  the  poflefling  it : Befides  the  mind  cannot  fee 
an  outward  mark  on  what  it  likes,  that  thereby  o- 
thers  might  be  warned  to  abftain  from  it,  all  which 
the  body  properly  doth.  Abraham  and  Lot  going  to 
plant,  declared  no  more  than  this,  there  mas  room  of 
vacancy  enough  ; and  therefore,  without  further  exa- 
mination or  fcruple,  they  knew  they  might  turn  to 
the  right  hand  or  to  the  left,  to  poflefs  what  they 
would  to  themfelves. 

II.  This  Vacancy,  which  gives  us  a right  to  plant, 
is  to  be  confidered  in  two  refpe&s,  i.  Natural.  2. 

Civil  : The  firft  is  in  things  which  may  be  pofTefT- 
ed,  but  a&ually  are  not,  neither  in  property,  nor 
ufe  ; fuch  a Vacancy  which  is  nulliui  m boms,  might 
he  occupied  by  Swttz.ers , who,  as  Csefar  faith,  would 
tain  have  changed  their  rough  Hills  for  fome  near- 
er C arnoania  • and  Defarts  or  places  uninhabited  may 
he  poncfTed  and  appropriated  to  the  firft  Planter,  and 
that  without  all  controverfie,  but  efpecially  by  thofe 
who  being  expulfed  from  their  own  Seats  or  Eftate, 

feck  entertainment  abroad  : The  Anfebarians  in  Tact-  Tacitus  Anna': 
in,  cry  out.  As  the  Heaven  to  the  Gods,  fo  is  the  Earth  rj. 
granted  to  Mortals,  and  what  is  void  is  publiek  : Looking 
up  to  the  Sun  and  Stars,  they  did  openly  as  k were 
'■quire  of  them,  whether  they  were  p.eafed  in  beholding 
enj  ground  empty,  and  without  Inhabitants,  they  jhould  ra- 
ther cafl  ftrtb  the  Sea,  and  overwhelm  the  Spoilers  of  the 
Earth. 

III.  Civil  Vacancy,  is  where  it  is  not  abfolutely 
incorporated,  as  among  the  roving  Arabians  and 
Moors  in  Sorb  ary,  and  Other  Africans  and  Americans, 
who  poflefs  one  place  to  day,  and  another  to  mor-  *>,„/ 
row-  thefe  by  their  frequent  returns,  fhewthat  they  fra*.  ‘ JJ ' 
abandon  not  the  places  they  remove  from,  as  dereiic- 

t*  tju^t  yuis  in  bonis  orr.pl/us  numerate  non  vult ; we  can- 
lay  that  their  natural  or  voluptuary  intcrcft  in 
:heni  is  no  way  improved  ; tor  Grottus  leemsro  be  of 
Opinion  *,  That  if  there  be  lome  Derlerc  or  barren  * n,  ry„rt 
ground,  the  lame  ought  to  be  granted,  to  Strangers  1,  n c Pins  Jib. 
upon  their  requeft  and,  fays  he,  It  is  al(o  rightly  fen.-  z.  cap.  2 St;, 
*a  oes  bj  them,  giving  this  realon,  For  that  b.ands  ought 
lot  to  be  eft  toned  on# pud  which  are  nrf  c ai  v stated  g 
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V Dton.  Prufi-  fat  m\j  at  tg  the  Empire , -which  remains  entire  to  the  fir  ft 
mfes,  Orat.  5.  j>e0pje,  they  do  no  offence  who  inhabit,  and  manure 
apart  of  the  Land  that  lyes  negle&ed  +. 

But  we  muft  prefs  this  Argument  of  Grotius  very 
tenderly,  left  by  the  fame  realon  others  conclude, 
that  thole  Eftates  which  are  not  competently  im- 
proved, are  derelict  and  occupiable  by  others,  which 
would  introduce  perpetual  confulions,  and  eafily 
perfwade  every  ,Man  that  he  could  husband  his 
Neighbours  Lands  better  than  himfelf : However 
fyae  faBa  eft  *his  is  a clear  cafe  (or  all  Planters,  that  thofe  Waftes, 
conceffto,t]utej ? or  afperi  mantes , which  the  Natives  make  no  ule  of, 
fine  dumno  al-  nor  can  receive  any  damage  by  their  being  pofl'efl- 


tCTtUS . 
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eio,du,  nulls 

pofjit  nocere. 


ed  by  others,  may  lawfully  be  impropriated  by  them. 

IV.  Again,  it  a Nation  or  People  fhould  happen 
to  be  expelled  out  of  their  own  Country,  defire  to- 
feek  void  places,  or  at  leaft  fuch  .as  might  not  abfo- 
lutely  endamage  a People  into  whole  Territory  they 
come,  they  may  juftly  plant ; the  realon  is,  for  that. 
Dominion  or  Property  might  be  introduced  with  a 
reception  of  fuch  ufe  which  profits  * fuch  diftrefled 

People,,  and  hurts  not  thofe  ; and  therefore  the  Au- 

rr.us  innccuum , thors  of  Dominion  are  fuppoled  willing  rather  to 
cuius  vindica-  have  it  lo  • but  to  give  away  that  which  we  have 
but  a bare  right  to  and  no  poffeffion,  can  neither  be 
juft  in  the  giver,  nor  lawful  in  the  receiver.  We 
have  an  eminent  Example  of  this  amongft  the  Turks  • 
for  the  Tartars  having  over-run  the  North  of  Jlfsa, 
and  many  Nations  fled  from  their  own  own  Coun- 
tries for  fear  of  them,  amongft  other  the  Curafinet 
a warlike  People,  being  thus  unkennelled,  they  had. 
their  recourfe  to  the  Sultan  of  Batyltn,  and  petitioned 
him  to  bellow  fome  habitation  upon  them  ; their 
Suit,  according  to  the  Rules  of  Policy,  he  could  nei- 
ther fafely  grant  nor  deny,-  to  admit  them  to  be 
Joynt- tenants  in  the  fame  Country  with  the  polfelD 
ed  Turk  would  turn  to  a prefent  inconvenience  and 
a future  mifehief,  and  to  deny  them',  might  per- 
haps edge  their  dilcontents  into  defperacenels tliere- 
iore  inliead  of  giving  them  Gold,  he  lent  rh'crrr  to' 
the  Mines,  yet  fo  as  they  took  it  as  a very  fi+ti t 
court  die  j for  he  bellowed  on  them  all  the  I.aoflV 
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which  the  Chriftians  heldin  Faleftine,  liberally  to  give 
away  what  was  none  of  his,  and  ‘what  the  others 
muft  purchafe  before  they  could  enjoy:  Sad  was  m it  them  Paris 
the  Donation  ; for  by  virtue  of  that  Conveyance™'  834>  835. 
they  became  Conquerors  of  Jerufalem,  and  of  the  > 

whole  ftrength  of  the  Chriftians  4 

V.  But  admitting  that  Planters  may  appropriate  a , 

Plantation  for  their  living,  whether  fuch  may  dif-  ' t 

pofe  of  the  fame  by  Will  ( we  fuppofmg  the  PofTeff- 
or  having  no  Heir  ) for  that  he  might  feem  to  have 
but  an  ufufradtuary  polfeffion,  till  a defcent  had  - » 

been  caft,  which  then  perhaps  may  turn  the  fame  * 

into  a Right  t • Without  all  controverfie  the  very  t 

immediate  pofleffing  and  planting  creates  a right  a-  + As  ic  is  ton. 
gainft  all,  but  he  that  hath  Empire  there,  and  that  [°™nt.to  Na- 
very  right  the  Party  in  his  life  time  might  have  a&u-  iWot  fub"/ 
ally  transferred  oyer  to  another.  Now  though  the  de-ilente,  which 
vife  in  the  Will  operates  not  till  after  his  death,  yet  was  before 
the  gift  is  made  during  his  life  j according  as  the  un««ain, 

French  have  it,  Se  Jefpouiilcr  avant  ejue  itn  aller  toucher,  I?ow  be 
that  is,  Man  firft  puts  off  his  cloathes,  and  then  goes  ncceffary 'thlt 
to  bed.  the  content  \ 

which  others 

r,ivc  to  this  at  firft,  fhould  ftand  fixed,  tfpecially  if  there  was  no  obligation,  or  I 

declaration  at  the  firlt  to  the  contrary.  VidcStlden  de  Jure  iV.tr.  & ad  turn 
Heb.  id.  oblipat.  qutd  efi  ex  ojfccio  quod legit  ift : But  the  1'anAion  of  a Law 
fuppofes  the  nullity  of  aftateof  nature,  nocot  a right  of  nature. 


VI.  Ag  ain,  Perfons  having  arrived  in  thofe  Ter- 
ritories, and  planted,  but  before  they  have  reapt  » 

rhe  fruits  of  their  labour,  necelficy  is  found  within 
their  Huts,  and  a fupply  of  things  for  the  lupport 
of  humane  life  is  wanting,  whether  Inch  may  feck  , 

the  means  of  fubfiftence  by  the  Laws  of  Nature,  and  1 

in  cafe  of  refulal  ( after  requeft  ) force  them  from 
their  Neighbour  Planter  i Surely  that  which  is  ne-  , 

ceffary  for  any  natural  fubfiftence,  and  ncceffiiryto 
another,  belongs  juftly  to  me,  unlefs  I have  merited 
to  lofe  the  life  which  J feek  to  preferve.  There  were 
* defect  in  Gods  creating  our  natures,  fuch  as  they 
are,  if  he  did  not  provide  means  to  uphold  their  be-  Fiamttepa . 
ings,  according  to  the  natural  faculties  which  1 

hath  given  them.  A good  Mother  divides  her  bread  fmkw. 

2 mong  her  Children,  fo  as  amoriclyray  come  to  mat jiugulm 

Men 1 
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each  ; let  us  therefore  judge  this  cafe  by  thofe  rules 
of  Juftice,  bv  which  we  judge  other  cafes : If  a Fa- 
ther in.  his  Will  pafs  by  a Child  or  names  him,  but 
upon  falfe  caufes  leaves  him  nothing,  he  is  notwich-' 
Handing  by  the  equity  of  the  Civil  Law  admitted 
to  a Childs  part,  a legitima , and  may  form  his  Ac- 
tion contra  Left  amentum  inofficiofum.  Men  are  all  a Kin,, 
and  we  derive  one  from  another,  and  to  let  .others 
fettle  in  our  places,  who  may  juftly  expetft  as  much 
due  to  them,  for  their  natural  fubfiftence,  as  was  to 
thole  who  before  went  out  of  the  World,  to  make 
place  for  them,  yea  though-  they  affign  them  nothing 
at  their  departure. 

• Man  were  of  all  living  Creatures  molt  miferable 
if  he  might  not  during  this  life  have  that  meafure, 
which  God  would  not  have  an  Ox  defrauded  of  ^ 
thus  hath  every  Dunghil-Fly  a right  to  live,  and  to 
!.  remain  infertile,  which  befides  exiftcnce  hath  fenfe, 

and  may  not  juftly  be  deprived  of  that  its  chiefeft 
felicity,  unlcfs  it  be  importunate  to  a nobler  Crea- 
ture. 

VII.  ’Tis  very  true  that  no  Man  can  pretend  ttf 
fhare  in  the  Sweat  of  another’s  Man  s Brows,  or 
that  the  Pains,  and  wafting  of  another  Man’s  life, 
Ihould  be  for  the  jnaintcnance  of  any  but  his  own  ; 
tiay  though  it  be  granted,  that  thofe  Neighbour*- 
planters,  who  being  fctled  before  us,  and  having 
acquired  either  by  Induftry,  or  lawful  donation,  the 
fruits  of  other  Mens  labours,  and  confequently  muff' 
X.mophn  i r.  enjoy  more  Plenty  than'  a new  Comer  or  Planter,- 
his  Anfwer  to  yqc  all  that  they  poifefs  is  not  properly  theirs  * for  if 
tho Cynopcnfes-.  another  by  extreme  necefPty  beperilliing,  and  they 
mbil'nonconcc-  *iavc  above  what  they  can  conlume  in  a natural  way, 
ditto-  five  in  then  they  have  no  fuller  a property  in  that  plenty- 
H irOanco,  the  than  Stewards  have,  and  for  this  regard  they  are  lo 
inGrycamo  called  in  Scripture  : The  Earth  jt'iil  i,  the  Lords,  and 

3°'°  "jf*  V " c the  fulntfs  n fit  n bn,  for.  he  made  it  of  his  own  matter , and 

P"'™'  tor  f'bjihon  of  it  ufed  not  our  aid  • yea,  ’tis  Jots  Sun  which 
i J ex  ncceld-  produces,  and  his  Clouds  which  drop  fatnefs:  , -We  Can 

r j.v.  Expel,  only  pretend  the  contribution  of  a little  pains  for 
fcVl-  that  whicluscur  natural  fhare;.  lo  that  in  plain  rea- 

f(-n  «e  may  not  expect  to  be  ccherwife  qualified 
. chUrt' 
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than  Stewards,  forall  that  which  is  not  probably  ne- 
ceffary  for  our  own  fubfiftence,  or  for  theirs,  who 
fubfift  only  by  us:  Wherefore  if  Lazarus  ready  to  pe- 
rifh  ( not  by  fault,  but  by  misfortune  ) had  taken 
Dives  his  Crums,  contrary  to  his  will  ; yet  he  had 
not  linnet^  no  more  than  he  who.  rake?  fomething  Lejjiwjih.*. 
which  the  Lord  or  Mafler  hath  given  him,  thought^. 
the  Steward  contradict  it : But  if  it  fo  happen,  that  ”«*&•  73» 
both  the  Planters  are  m pars  neeejjitate , then  w itfior  efi 
conditio  poffidenns  j or  as  St.  Paul’s  words  arc,  when  he 
excited  the  Churches  Charity  and  Alms,  for  the  Re- 
lief of  the  diflreifed  Membcis  of  Chrift,  Not  ( quoth  % Cor.  s. 
he  ) that  we  fhculd  he  flratnted,  ana  they  hound, 

VIII.  The  will  of  thofe  who  firfl  confented,  mu- 
tually to  divide  the  Earth  into  particular  pofl'effions, 
was  certainly  fuch  as  receded  as  little  as  might  be 
from  natural  equity,;  for  written  Laws  are  as  near 
as  poflible  may  be  to  be,  interpreted  by  that ; and 
therefore  in  cafes  of  fuch  extremities  we  are  notg  . tje<*ur? 
without  examples,  of  taking  the  Goods  of  one  to  Beki'aalptfii 
fupply  the  neceflities  of  many:  And  therefore  zttib.%  cap.il 
Sea,  if  Provilions  begin  to  fail  in  a Ship,  every  one§  7, 3,  7. 
may  be  forced  to  bring  out  openly,  what  he  laid 
in  for  his  paflage  in  particular  ; lo  a Ship  at  Sea, 
having  in  flrefs  of  Weather, (pent  her  Sails,  Cordage,  Leges  humttn 
and  Anchors,  meeting  other  Veffells  at  Sea,  may  **•  . • 
take  a fupply  of  fuchasfhall  be  wanting  : but  vet 
governed  according  to  St.  Paul  s words,  bo  that  /ueb  blima„a 
takuig  (iraitens  not  the  other  Ship.  So  when  the  Sea  cillitatk . 
breaks  in  upon  a Country,  we  may  dig  in  the  next 
•Mans  grounds  to  make  a Bank,  without  flaying  for. 
the  Owners  permillion,  yea,  tear  down  any  Man’s 
hedge,  or  fence,  when  the  common  palliige  is  flop- 
ped : For  in  fuch  cafes  of  neccfihy  humane  Laws 
( as  is  mentioned  afore  ) do  not  fb  much  permit  as 
expound  their  natural  equity,  and  that  which  Men 
give  to  thole  who  are  lo  innocently  diftreifed^  who 
borrow  life  only  from  the  fliadows  of  dcath,Et pi/lafe. 
temperate  tnentu>  , is  not  fo  properly  :l  Charity  to  them 
as  a Duty  ; and  if  he  be.  a Chriltian  that  gives,  per- 
haps he  "doth  more  Charity  to  himlidt  than  to  the 
Receiver.  ■.  ..■% 

V P IX.  The 
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IX.  The  reafon  of  this  Chriftian  Charity  or  Com- 
munion, is  as  far  above  the  natural,  as  Chrift  him- 
lelf  was  above  Nature ; this  requires  an  equal  beat- 
ing of  all  Ptilfes,  that  as  Fellow-Members  we  have 

* a bornogtncdl  fenle  and  palpitation  ; we  aae  to  divide 
a Crulc  ofOyl,  and  a few  handfuls  of  Meal,  with 

fundofuilhtt  pne  of  Chrift’s  Flock,  with  an  abandoned  Creature ; 
nunsmui m and  what  can  be  in  more  extremity  than  a poor 
tmo.  Planter  in  a llrange  place,  dcllitute  for  the  prefent 

fupports  of  humane  life  ? 

And  furely  the  violation  of  this  Jus  Chant atis,  is 
no  lefs  than  theft  in  thofe  who  having  extended  for- 
tunes, never  defalcate  a Gibeomte:s  Cruft  perhaps  for 
a wandring  Angel;  thefe  fteal  even  the  mipwrack’d 
Alan's  picture  from  him,  which  as  his  whole  inheri- 
tance he  carried  at  his  back,  to  move  companion, 
and  by  the  infatiable  Sea  of  their  Avarice  and  Lux- 
ury, they  wreck  him  over  at  Land. 

* butnditur  X.  Cut  this  free  primitive  Communion  had,  and 

T/  *ts  ^ounc^si  anc^  *ts  ^uanturn  in  Contributions,  as 

Iftria  /iluil-  well  as  the  natural,  otherwife  it  might  be  fraudu- 
lus  ex  )e  tnetns  lent,  and  thieving : For  they  who  poffefs  but  a lit- 
aut  fpes,  & fe-  tie,  would  contribute  it  all,  on  purpofe  to  fhare  e- 
ciin  wmes  Mi-  qually  with  thofe  who  pofiefs  very  much,  which 
et>nRi‘a  wouW  introduce  a vilible  decay  and  ruine  in  all : as 
e\g>,avi['tg Tiberius  rightly  obferved  * on  M Hortalus  his  petitio- 
ns gravel,  ning  an  Alms  for  Auguflus  C*fary s fake,  ldlenefs  \ would 
T.uu.  inereafe , and  Induftry  Iringiujh,  if  Men  (ImsIJ  entertain  no 

h'ff,  nnr  fear  to  tbemfelves,  but  [ecurtlj  exftld  other  Mens 
relief \ idle  to  tbemfelvet  and  burdenfom  to  m.  • 

Wherefore  in  the  in  id  ft  of  that  primitive  Com- 
munion, we  find  that  the  Apoftles  went  domaum> 
from  houfe  to  houfe  breaking  of  bread,  therefore 
they  even  then  retained  by  their  houles  in  property; 
which  property  isliippofed  by  the  eighth  Command- 
ment, as  well  as  it  is  by  Chriftian  Charity  : For  no 
, Man  can  fteal,  but  by  invading  the  right  of  another; 

and  as  for  Charity,  it  is  ncceflary  he  have  (bmeching 
of  his  own,  to  be  able  to  fulfill  its  commands,  and 
to  make  a dole  at  his  door  ; and  it  is  very  conveni- 
ent that  lie  give  it  rather  with  his  own  hand,  than 
by  foine  publick  ColicTors,  For  Charity  n bated  moft 
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with  the  fen! e °f  lts  6Wn  ail  ton.  Moreover  under  the  Mat.  7-  u. 

Law,  Jews  were  commanded  to  love  me  another  as 
them  [elves ; yet  this  Command  took  not  away  Pro- 
perty then,  therefore  it  takes  it  not  away  now  • not- 
withftanding  we  owe  the  ufe  or  ufufrutft  of  our 
Properties  to  the  diflrcfled,  though  our  Iclvcs  be  at 
the  fame  time  in  diiirefs ; juft  as  we  are  command- 
ed, by  the  peril  of  our  own  lives,  to  endeavour  to 
fecurc  our  Neighbours  life,  which  is  yet  a Charity 
more  tranfeendent  than  tlvc  other,  by  how  much 
life  is  above  a livelihood.  And  though  the  various 
Laws  of  Countries  have  variouily  provided  puniih- 
ment  for  thofe,  who  out  of  meet  neediity  take 
fomething  out  of  anothers  plenty  , ret  that  proves 
not  the  aft  to  be  fin,  or  repugnant  to  equity  or  coil- 
fcience,  but  rather  repugnant  to  the  convenience  of 
that  Kingdom  or  Republick  where  the  act  is  com- 
putted ; and  the  true  rcafon  of  the  fame  is,  left  there- 
by a gap  might  be  laid  open  to  Libcrtinifm  ; he- 
fides,  reafon  of  State,  we  know, -conlidcrs  not  Ver- 
tuc  fo  much  as  publick  quiet  and  convenient  y,  or 
that  Right  which  is  ad  alteram. 

XI.  We  will  now  conlider  thofe  things  which  arc 
God’s,  which  yet  arc  not  his  in  fuch  a dried  rigo- 
rous fenfe,  but  th  at  they  lie  open  to  the  exception? 
of  our  juft  neceffitics ; hence  that  which  Is  devoted 
as  a Sacrifice  to  him,  in  cafe  of  neceffity,  may  hi 
made  our  dinner,  vvitnefs  the  action  of  David : 

Wherefore  the  confequence  of  our  Saviour’s  A nf-  I 

wer  was  very  ftrong,  when  he  defended  his  pulling 
the  Ears  of  Corn  in  anothers  Field  : That  if  it  was 
lawful  for  David  in  his  neceflity  to  ear  that  bread, 
which  was  provided  for  the  Table  of  God,  then  how  • 

much  more  was  it  lawful  for  him  and  his  Apoftles 
in  their  ncceflities  to  take  a refrefhing  out  of  that  i)CCrr;:.g  cf 
which  belonged  to  Man  ? By  the  Canon  hsw,  if  r.o  G'-tien-,  lib. 
other  means  can  be  found , the  Vcftels  of  the  Altar  Symdui  Wc/ 
may  be  (bid  to  redeem  thofe  Souls  who  are  enthral;  Vdnlu;  ‘ ,n\ 
led  in  mifery  and  Captivity  * and  is  there  not  good  , 

rcafon  for  it,  feeing  they  ferve  out  fot  the  Souls  oi  cav-CructlimH 
Men,  and  therefore  the  Souls  of  Men  are  more  pre-  TtUum,,’**-  • 

s-ous  than:  they  ? Y<*::  the  Sacralice  left,  to.  • 

P t>  j.  wh  it 
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what  end  is  it , but  to  obtain  a (late  of  piety 
for  us  ? 

Upon  what  hath  been  faid,  it  may  not  feem  an 
injury,  if  a Planter  ( wanting  thole  things  for  the 
iiipport  of  humane  life  ) requefting  a reafonable 
proportion  of  his  Neighbour  ( having  it  to  fpare) 
with  an  intention  to  repay,  if  denied,  by  force 
Groriiu  dejure  to  take  the  fame  from  him  • for  that  reafon  which 
creates  a punilhment  in  a fettled  Common-wealth 
i'.  a,*^.  2*  f°r  ^ie  Me  aftions,  does  in  fuch  places  fail. 
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f.  Of  ConfiJcr.it  ions  touching 
( heir  various  and  feveral 
forms  of  Government  down 
till  their  total  extirpation. 

II-  Of  their  firfl  coming  into 
England,  and  when. 

III.  Of  their  Jlate  and  condition 
after  their  inhabiting  here. 

IV.  Oft  their  Privileges  and  0- 
thcr  Immunities  in  reference 
to  their  Monies  and  Charters. 

V.  Of  their  Chefs  and  Stars, 
and  the  manner  of  proceedings 
for  the  recovery  of  their  debts. 

VI.  Of  their  Charters  and  Im 
rnunities,  and  of  the  confir- 
mation of  the  fame. 

VII.  Of  the  Conferences  and 
Inconveniences  that  fell  and 
tee  re  occafwned  by  reafon  of 
their  Courts,  as  to  the  Eccle- 
jiafiical  Cognisance. 

VIII-  Of  their  power  in  ere  Fling 
of  Synagogues  , and  of  the 
foundation  of  the  Hou/e  of 
Converts,  nove  called  the  Roils. 

IX.  Of  their  Charter  obtained 
of  the  Priefthood  of  all  the 
Jews  of  England. 

X.  Of  places  totally  exempted 


in  England  from  their  So  tty 

XI.  Of  the  Endowment  of  their 
Wives  according  to  the  Laws 
of  the  Jews,  and  of  their  pow- 
er of  Excommunication  of 
each  other. 

XII.  Of  the  real  fiat  e and  con- 
dition that  they  remained  in, 
notwi th/landing  all  their  va- 
rious and  fever  at  immunities- 

XIII.  Firfi,  in  reference  to  their 
Per  fans,  being  obliged  to  wear 
Badges  or  Tables  on  their 
Breafis,  as  notes  of  distinc- 
tion, and  having  entred  the 
Realm, could  no:  depart  with- 
out Licence. 

XIV.  Secondly,  as  to  their  EJ- 
tate,  the  fame  being  folcly  at 
the  will  of  she  King  ; for  at 
their  death  the  fame  efeheat- 
e d;  they  could  file  without 
leave  os  license,  the  King 
might  rcfvite  or  re  leaf e the 
fame,  and  have  nothing  but 
what  was  fo'cly  at  the  devo-  ' 

' tion  of  she  State,  continued, 
fo  till  their  total  bani fitment 
out  of  the  Realm. 


I.  CM  nee  the  remainder  of  that  michcv  Nation, 
which  of  old  were  chaffed  a People  peculiar, 
arc  now  by  him  that  tint  chofe  them,  difperfed  over 
the  face  of  the  Earth,  and  are  become  the  molt  po- 
litick of  Traders  now  extant,  having  by  their  Indus- 
try cemented  themfelvcs  into  the  principal  Revenues 
and  Traflick  of  the  Univcrfe,  but  more  elpcciullv  »- 
fnong  h >fc  Nations  who  remain  in  darknefs  f>pd  in 
1’  p j the 
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the  fhadows  of  Death.  It  might  not  feem  improper 
to  examine  how  their  condition  flood  of  old  in  this 
.Nation,  what  advantages  and  difadvantages  they 
brought  to  this  Realm,  and  how  the  Laws  of  the 
fame  ftand  in  reference  to  that  People  at  this  day. 

• At  the  firft  the  Fathers  of  their  feveral  Families, 
and  the  Firfl --born  after  them,  exercifed  all  kind, 
of  Government  both  F.cdefiaftical  and  Civil,  be- 
ing both  Kings  and  Priefls  in  their  own  houfes, 
thev  had  power  over  their  own  Families  to  blcfs, 
curfe,  caft  out,  dilinhcrit,  and  punifh  with  death, 
as  is  apparent  by  Noah  towards  Cbam , Abraham  to- 
wards Hagar  and  Ifntacl,  'Jacob  towards  Simeon  and 
Levi,  See.  In  Mofes’s  days  then  did  this  Prerogative  of 
Primogeniture  ceafe  ; and  as  Aaron  and  his  Poflerity 
were  inverted  with  the  right  and  title  of  Priefls, 
fo  Mojet  and  governed  the  People  in  a kind 
of  Monarchical  Authority. 

After  Jojhua  fucceeded  Judges,  their  Office  was  of 
abfolute  and  independent  Authority,  like  unto  Kings 
when  once  they  were  eledled  ; but  there  were  long 
vacancies  and  chafms  ( commonly  ) between  the 
celfation  of  the  one,  and  the  Election  of  the  other  ; 
yea,  for  the  mod  pure  they  feldom  chofc  a Judge 
but  in  the  rime  of  great  troubles  and  eminent  dan- 
gers, which  being  over-part,  he  retired  to  a private 
life,  much  fymbolizing  with  the  Roman  Dictators, 
and  continued  with  them  according  to  the  compu- 
in'  to  Cf'r  t,ltiun  °*  fome  329  years.  In  the  vacancies  or  diflan- 
hi’  1 3"  ' ccs  of  time  between  Judge  and  Judge,  the  great- 
fap.’az t cr  and  weighter  matter*  were  determined  by  that 

great  Court  of  the  Seventy  called  the  Sanhedrim , in 
which  refpect  the  Form  of  Government  may  he 
thought  Ariftocratkal  ; Kings  fucceeded  the  Judges, 
and  they  continued  from  Saul  to  the  Captivity,  that 
is  about  foo  years 

From  the  Captivity  unto  the  coming  of  die  Mef- 
fiah , which  is  thought  to  have  been  f?6  years,  the 
State  pi  rite  "jewt  became  very  confuted,  iometimes 
they  were  1 tiled  by  Vicc-gcrcnrs,  who  had  not  Su- 
preme Authority  in  thcmfelvcs,  but  as  it  plgafed  the 
Vsrf.tm  Motv.irchs  to  r.flign  them  j they  were  called 
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Heads  of  the  Captivity , of  which  was  Zorobabel  and  his 
SucceiTors  down  to  Hofodta , which  were  thought  to 
have  been  of  the  Pofteriry  of  David  • fo  likewile 
the  other  fucceeding  ten  chief  Governours  under  A- 
lexander  the  Great , in  the  lull  of  thofe  ten  Govern- 
ments departed  from  the  Iloufc  of  David , and  was 
tranflated  fo  the  Macchabees,  who  delcended  from  the 
Tribe  of  Levi,  and  from  them  the  Sovereign  Au- 
thority continued  to  Herod  the  Ashilowte  his  Reign, 
at  Which  time  our  Saviour  Chrift  was  bom  accor- 
ding to  Jacob's  Prophecy  : The  Scepter  {hall  not  depart  Ge"’  49-  IC' 
from  Judah . nor  a Law  giver  from  between  his  feet  until 
Sbilo  ( that  is,  the  Mejfiab  ) (hall  come ; which  Scep- 
ter was  given  to  Judah,  that  is,  to  the  Twelve  Tribes 
from  the  time  of  Mufes,  and  that  it  was  taken  fully 
from  them  in  Herod's  time,  and  given  to  him  who  * A jC(r  is  a 
was  a * Profely  te,  and  no  ways  defeended  from  that  nanu-  or  i>ro- 
holy  Stock,  tor  fuch  was  Herod.  icilion,  note! 

Their  condition  iince  the  extirpation  of  their  Country  or 
Commonwealth,  and  their  difperling  over  the  face  Nation  Juleps 
of  the  whole  Earth,  after  the  liicking  of  their  Me- 
tropolis,  is  fully  related  by  Jofcphus,  Eufebius,  and  o-  Baron,  pag.i  ? 
thers,  and  what  condition,  and  how  u fed  in  mortis^.  A 
Nations  they  have  been  (ince  then,  is  fully  illuflra-  £>/.  563,569. 
ted  by  Heylin  in  his  Microcofm. 

II.  When  they  came  firft  into  this  Realm  is  not 
certainly  related  by  any  of  the  Hiftorians  in  their 
Writings  of  Britijb  or  Saxon  Rings  Reigns  j however  ru  ■ 

this  certainly  appears,  that  iVUitam  the  Conqueror  tranf-  3 , 

lated  thejf ws  in  Roan,  from  thence  to  London,  ob  nu- 
meratum  pretium,  lor  a fumm  of  Money  given  by 
them  to  him,  who  accordingly  appointed  them  d 
place  to  inhabit  and  trade  in,  which  being  affigned 
them,  they  were  under  the  Protection  and  Patro- 
nage of  the  King,  andashismeerValfals,  their  Pcr- 
ions  and  Goods  being  his  alone,  and  that  they  could 
difpofe  of  neither  of  them  without  his  Licence ; 
and  this  appears  by  that  ancient  Law  related  by  Sir  „ , 

r r o i r ' Cartel'.  ■> 

Henry  opelman.  1 rr 
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De  Judxss  in  Regno  conftitutis. 

C'Cicntsum  cit  quoquc,  qiioa  omntg  Judad  ubicunqtit  itj 
v>  Mesno  Tunt,  tub  tutela  ® faci'ertCione  Domini  IScgis 
ftmt ; me  quflibet  tojum  aUcut  tnblti  fc  pored  fub&erc 
fine  Urmrja.  Judsi,  $ omnia  fua  ftrgfts  funr. 
SDuob  G qut'.qiutn  Dttfnucrit  eiss  pecunlam  fuam,  pec* 
qmrar  Ucj:  tauquamUium  p'.opftum,  ( or  flrtfnuewt  e- 
03,  tul  ptcimiam  comm,  pcrqtjirat  3£ejc  C fault,  tanquain 
fuum  pjoputim  ) as  Sir  Henry  bpelman  renders  it. 

III.  Thefe  People  after  they  had  planted  themfelves 
in  this  Ifle,  and  being  thus  protected,  drove  on  the 
Trade  and  Tratfick  of  the  (lime  with  a mighty  hand 
to  fitch  a height,  that  by  the  end  of  King  Rufus’ s 
time,  they  became  powerful,  rich  and  numerous, 
and  ro  that  degree  fo  zealous  for  their  Religion,  that 
they  not  only  held  open  Difputes,  but  endeavoured 
to  bring  over  by  Monies  the  poor  and  needy  to  be 
1,  of  their  Opinion.  So  high  and  infolent  were  they 
grown  up  in  a fhort  time,  which  continued  till  King 
Hewy  the  Second’s  Reign,  at  which  time  their  con- 
dition became  a grievance  to  the  Nation,  by  reafon 
of  their  Oppreilions,  Murders  > and  Infolcncies, 
which  that  King  taking  into  conlideration,  banifhed 
the  wealthjeft  ot  them,  and  the  reft  he  fin’d  at  fooa 
Marks.  The  moll  pernicious  act  of  Murder  whicji 
they  were  accufed  of,  was,  That  Generally  on  a 
Good  Friday  they  would,  if  poilible,  get  a Child  of 
'Chriftian  Parents,  and  crucijic  him  in  deriiion  of 
his  Religion. 

IV.  King  Rubard  after  his  return  from  the  Holy 
Land , taking  into  conlideration  the  ncceftitics  and 
feraits  that  that  cxpeniive  Expedition  had  reduced 
him,  and  being  deli rous  to  reduce  the  Monies  and 
Eftates  of  the  Jews  into  fuch  a condition,  as  if  ne- 
ecfTity  fhoulcl  compel  him,  to  lei/.c  on  die  whole  t 
but  before  the  fame  could  be  done,  it  was  propound* 
cd  that  the  King  declaring  his  being  fenfiblc  of  the 
ftgte  and  condition  of  thq.fewt,  a mean  might  be 
found  out  for  the  fctling  .;r*d  peaceable  dining  of 
, . Commerce 
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.Commerce  between  the  Chriftiansand  them ; where- 
upon Judges  were  appointed  to  hold  Courts  touch- 
ing the  Government  of  the  Jews,  and  their  Com- 
merce was  appointed  out  in  thefe  words: 

All  the  Debts,  Pawns,  Mortgages , Lands,  Houfes,  Kents 
and  PoJJeffions  (hall  be  regijlred , tic  Jew  who  (hall  conceal 
any  of  thefe , ( hall  forfeit  to  the  King  hit  Body,  and  the  con- 
cealment, and  likewije  all  his  Pojjtffiont  and  Chattels , nei- 
ther (hall  it  be  lawful  to  the  Jew  ever  to  recover  the  con- 
cealment ■ alfo  fix  or  / even  places  (hall  he  provided,  in  which 
they  (hall  make  all  their  Contrails , and  there  (hall  be  appointed 
two  Lawyers  that  are  Chrifttans,  and  two  Lawyers  who  are 
Jews ,and  two  legal  Regijicrs,  and  before  them  and  the  Clerks 
of  William  of  the  Church  cf  S.  Maries,  and  William  of 

Chimilli  Iball  tfccfc  Contracts  be  mabe,  anb  Chatters 
ffiall  be  mabe  of  their  Contracts  bp  toap  of  3nbentuce, 
onb  one  pact  of  tlje  Btabenture  (ball  sretnairt  toi'tft  rfje  Jeto 
fealebtoitf)  Ijis  £>cal,  to  inborn  tfje  sponep  is  fent,  fjje 
part  Iball  remain  in  the  Common  C&cff,  totjecefa 
iball  be  tb?te  Cocks  anb  itcgjs,  tobereof  tjje  ttoo  C&?i(t!> 
aits  (ball  keep  one  fcep,  anb  rt>e  ttoo  Jetos  another,  the 
‘Clerks  of  William  of  &t.  Maries  Church  anti  William 
of  Chimilli  tyall  keep  rfje  tbirb  ■,  anb  ratnepber  there 
(ball  be  tb?et  ^eals  to  it,  anb  t&ofe  tobo  keep  the  §>ca($ 
(ball  put  t&e  £>ealS  thereto,  spojeobet  the  Clocks  of 
the  faib  William,  anb  William  ftall  keep  a lioli  ofijje 
jfcanretiprs  of  all  rbe  Cbartrrs  ; anb  as  the  Charter Qs 
iball  be  altcreb,  fo  lettbe  Uoll  be  likctoife;  foj  'rjjecp 
Charter  there  iball  be  ? d.  path,  one  ntopetp  thereat'  bp 
the  Jeto,  anb  another  mopetp  bp  him  to  toljom  tlje  liipyfs 
tp  is  fent,  tobereof  thetu.0  CCIrirers  (hall  babe  t d anb 
the  feeepec  oflht  Koll  tjjc  ; d.  anb  from  Ijenccfoitb  no 
Contract  iball  be  pjabe  toirb.  no?  anr  papment  mabe  ra 
the  .Jetos,  no?  ani'  alteration  mabe  of  tlje  Charters  bur 
jbefoie  tjjc  faibpecfonS  o?  tljcgtcatec  pact  of  rljem,  (fail 
bf  them  cannot  be  p?cfent,  anb  the  afojefa  b ChjffKanst 
ibnll  babe  one  lioli  of  tic  bebrs  anb  receipts  of  the  par. 
htent  tobicb  from  hcncefojthcreto  feniabeto  the  Jctrs, 
pnb  the  ttoo'Jetos  one,'  anb  the  lu'epcc  of  the  lioli  one. 
£po?eobrr  entry  Jeto  fpaU  tXr.car  upon  IjiS  Uo!l,  that  all 
bis  Debts  anb  patonS,  anb  Units,  anb  all  bio  ®oots 
enh  poCTcdions  ije  (ball  tattfe  to  tf  enrollfti,  nno  that 

li‘u  , ' V • < \sk 

/ . 
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ijf  fijall  conceal  ttotfjmg,  ag 10  afoiefaltJ  3 anti  if  Ije  tball 
know  that  anp  one  fyall  conceal  anp  tiling,  Ije  ttjnll  ft* 
ccctlp  tcbeal  it  to  the  3u(Iitc0  lent  untothcnt,  anb  rfjac 
tljej?  fljcll  detect  anti  ftelo  unto  them,  all  falGfiec0  anO 
5FoJgecs  of  Cljncteco,  anb  vLftppersS  of  Borneo,  toljcn 
anbtoljece  tljeyftiall  knolotfeetn.  artb  likcXoife  an  falfe 
<£tactec0. 

This  Chert  was  called  Area  Cbirographica,  or  Chi 
rorgaphorutr;  jutlasorum,  and  the  Notaries  and  Rcgif- 
■ et  Parelas'i  tcrjf  0f  them  filled,  Chir icjr.y:,;  C'ltC’iani  and  judai 
i itgunuge,  ^rtx  Chirographica  Lenders  3 O n.  (.brother  fuch  City 
,2.c.  cc.  •"•vvjlcre  fucf^  Cherts  wtre  ufuully  kept,  all  their 
T:s  conceived  Deeds,  Obligations  and  Id  cafes  were  ufually  cal- 
theStar-  led  £)tar0  arid  S terra,  5urr»mt  S:ar  in  our  Latine 
. ' Records,  from  the  Licrrew  word  ( as  Mr.  StUin  ob- 
cn  v v.  cVe  Serves  Sbeti>-  erntrated  by  the  omiflion  of  He ) 
the  cheitVor  which  fignifi:*’  a De  i or  Contrail.  Thefe  Stars 
IVcjhmfjler  Were  for  th_  1 part  writ  in  the  Hebrew  Tongue 
remained  with  alone,  or  elf.  in  Hebrew  on  the  one  fide  or  top  of 
the  Stars  ot  tjlc  parchment,  and  in  I atin  on  the  other  fide  or 
mnVo  called,  bottom  of  the  Deed  alter  the  Hebrew, 
as  it  is  men- 10-  If  any  Chri  ftian,  became  indebted  to  any  Jew  by 
ned, C04.  laji,  luch  &rnc  or  Writing  put  up  and  referved  in  his 
66.  Some  ot  Chert,  and  paid  not  his  Money  at  the  day  appoint- 
cNta'ndn "the  together  with  all  the  Intereft  where  any  Intc- 
Tri-afurv  of*C  reft  was  referved,  then  he  iiied  forth  Letters  by  way 
th  - Evck-  of  Proccfs  againrt  him  both  for  the  Debt  and  ln- 
qt'er  in  King  tereft  under  the  Notaries  or  Regifters  hand,  to  ap- 
jabm  Reign.  pear  before  the  Juftices  efpeciully  appointed  for  the 
Government  and  Cuftody  of  the  jars  to  recover 
the  fame  ; but  yer  fuch  jew  could  not  obtain  fuch 
K,.n.  cXoban  ^*cence  riH  he  had  paid  a Fine  to  thq  King  for  the 
m.  17.  and  obtaining  of  fuch  Letters,  w«»  Bafantum,  viz...  Be- 
likewuc  m H.  font urr.  for  every  pound,  and  fuch  Stan  were  in  tile- 
s’ & Ed.  i.  nature  of  Judgments,  upon  which  Extents  were  fir- 
ed forth,  and  the  Lands  of  the  Dchtcrs  were  ieiz- 
* I inc-b  able  notwithftanding,  in  whole  hands  foever  they 

..’ici/i,  5.  came,  after  the  Star  was  entred  into  *:  And  if  it 

happened,  that  any  Pcrfops  denied  their  Deeds, 
or  any  Controverlie  did  arife  upon  which  there 
was  any  Tryal,  the  fame  was  by  a Jury  halt  of 
Chrillium,  and  the  other  of  fix  legal  Jews. 

Such 
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Such  Stars  or  Cheft-Judgments  were  affignable  to 
Chriftians,  together  with  the  Extents  upon  them, 
and  the  Alii gnee  might  vouch  over  the  Aflignor  to  Peu-farsz. 
Warranty  in  lueh  cale.  So  likewife  to  the  King  they  An-  3 He*.  3* 
might  aflign  over  Debts  to  pay  their  Taxes.  m' l% 

VI.  As  this  Politick  Prince  had  provided  this  mean 
for  the  difeovering  of  their  Eftates,  fo  did  he  from 
time  to  time  award  Commifltons  to  Jufticcs  for  the 
Tryal  of  Caufes  and  Controverlies  that  arofe  be- 
tween Chriftian  and  Jew,  and  granted  them  divers 
Liberties  and  Privileges,  which  afterwards  were 
confirmed  by  thefe  two  enfuing  Charters  of  King 
John. 

\ 

JOhannes  Dei  gratia,  &c.  &ciatid  nosS  concefltttec/WM.  job. 

omnibus  Jubxis  Anglix  $ Norma  nix,  libere  a IjO;  ”•  49-  Chart# 
nojifice  ijaberc  refibentiam  in  terra  noltra,  $ omnia  Ilia  3fld**um4>r 
be  nofftrfef;  ^ omnfai'Ua  qux  moboratfonabilitertenenrln*''** 
terris  t fcobis,  $ baoit'0 $ abatis  fuiS : $ quoo  Ijabcant 
omnes  libcrtarcs  $ confuctubineg  fuas  Qcut  eas  imbue* 
runt  tcmpojc  pjebicti  Kegitf  H.  0bl  patcis  noffrl.  melius 
$ qutetmst  ijonoiabilius,  Ct  fi  querela  o;ta  fucrit  in> 
tec  Cfgittianumi  Judxum,  Ille  qui  aliutn  appellabctit 
ab  querelam  fuam  biratlonanbam,  tjabeat  Exiles,  fcili= 
ret  Icgirimum  Clgiifiamim  $ Judxum.  Ct  8 Judxus  be 
qurccla  ftia  H5?ebc  Ijabuerlt,  lojebe  fuutn  ecit  ei  tefiis. 

Ct  8 CljUfhanus  babuecit  querelam  abberfus  Judx- 
utn  fit  jubfeata  per  pares  Judxi.  ct  cum  Judxus  of  it* 
tit,  non  betineatur  corpus  fuum  fuper  tecram,  feb  {mbe* 
ant  IjomineS  petunlam  fuam  t Dcfaita  fua,  Ita  quob  mi&i 
non  btilurbettir,  fi  ijabucrit foxrebem  qui  pro  ipfo  refpom 
beat  a rettum  faciat  be  bebirts  fuiS  f be  fojlcfacfo  fuo  j 
Ct  ficenr  Judxis  omnia  quxcisappojtara  fucrint  fine  oc- 
tafione  nccipcre  t cmrre,  rrceptic  illis  qtix  be  cccleflq 
funr  t panito  fanguine  lento.  Ct  G Judxus  ab  nhqito  ap* 
ptllarus  fuecitfinc  teilr,  be  iflo  apptflauierit  quietus  fo= 
io  Sacramento  fuo  fupec  Jibjum  tuuni,  be  appellant  il* 
latum  rerumqux  ab  Cojonam  noflram  pertintnt,  fimili- 
ter  quietus  ecit  Cnlo  fcracramenrc  fuo  fuper  liotulum  fu- 
um.  Ct  fi  inter  C!)?ifiia:utm  $ Jud.rum  fun  it  ptllcntio 
be  accomtrobatione  alicm'us  pecuniar,  Judxus  ijobntum 
Catallum  Cuum,  <t  CJiUHiamifi  lucrum.  Ct  liccr.r  Jcu.v  j 
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qiiiftc  bcntJcre  babum,  poitquam  certurn  crtr,  rtim  illub 
unum  annum  3 unum  biem  tmuiffe.  Gt  Judxi  non  tn= 
tcaliunt  implacttum,  nIC  cojam  j>obts,  out  co^atn  tllis 
qui  Sure cS  nodcas  cutlotnerint.  (n  quorum  15allibis 
Judxi  manfectnt.  Gtubicunquc  bolutrfnt.  cum  omni* 
bus  Catallts  eojum  ftcut  res  nottex  pjopiix,  $ nullt  lice* 
at  eas  vctincre,  neque  boc  eis  pioljfbere.  Ct  pcxcipimus 
q ttob  ipS  quieti  fmt  pec  to  tain  Angliam  & Nor- 
maniam  be  omnibus  ConfuetubimbuS  3 Slifoloniis  4 
liiooiatione  bint  Cent  noftcum  pjopjfum  Catalluni.  Gt 
tuanbamuS  bobis  3 pixcipimtts  quob  eos  cuQobiatis,  $ 
befenbatid,  $ manu  rencaris,  3 piojjibemus  nequis  com- 
traC&actamilam  be  ^ics  rup?ab:ttis  cosin  placftuni  ponat 
fupec  fopsEatturam  nottcain  acurC&ortaltcgis  H.  pa- 
tritf  noifri  cariouabilitcc  reffarur.  Scile  T.  Humf.  filfo 
Petri  Com.  Effex.  Willielnio  be  SpereEcal.  Com.  be 
Pemb.  llcnr.  de  Bohun  Com.  be  Hereford,  Robert 
do  Tumham,  Willielnio  Brywer.  3c.  Dat.  per  ina* 
man  S.  Well,  tfrtbibiac.  apuD  Marleberg,  becimo  bie 
Anrilis  anno  ttcjjni  noflri  tecunbo. 

Ch*rt. a 7ob. m.  T Ohancs  Dei  gratia,  &c.  «>cfntiS  noS  eoncefflCfe  % 
.1  pjcfcnrt  Carta  noftca  conflcmaffc  Judxis  noffris  in 

Iv  uLn'bt  ut  ercctfus  qui  filter  cos  emerfrcim,  cjrccpns 

" 'JU  *'  iii)S  qui  ob  Cojoitam  3 Jullitiam  nonram  {Jcctincnt,  3 be 
S8o:te  Ijomims  3 tnabemfo,  3 be  attalru  pjxmcbitato,  3 
be  fcattura  bound,  3 be  rapru,  3 be  Latrotmio,  3 be  Com? 
butfionc,  t be  Sbcfaucis,  iiitec  cos  bebucantut  fccun* 
bum  llegcm  fuam,  3 emenbentuc,*  Juilitiam  fuam  in. 
tec  Ccipfoo  faciant.  Conecbinnis  etiam  eis,  quob  0 quis 
co’.um  ftlium  appellabceic  be  qtiectla  qux  nb  cos  pcctfnc. 
at,  j?.os  nmUnem  compellenuiS  ab  reilimon  urn  ctr.qaam ' 
eo:tim  contra  aliutri  e^liilicnDum,  feb  G appelinto?  ratio* 
italulem  3 tooncum  tcitem  babcce  potceft,  cum  fecutu  ab.- 
bucar  s>i  quob  bcco  opus  fcelacatum  3 apertum  inter  t- 
cs  emcrCcrft  quob  abCojonntnnottram  Vel  ab  JnBitiam 
pcrtincat  \ Gcitt  be  pjxbittis  piocitis  Co^onx,  licet 
hull  us  co  nun  nqtter  a^pcllatoi  fuccir,  jlos  fpfam  quc. 
rclani  faeitintjs  pcc  lletjoles  Judxos  noitros  Angfix  iru 
quiet  ficut  Clmtra  iteijfo  H patris  nottrt  rationabilf* 
ttr  ttttatur.  Seftf  G.  Olio  Petri  Com.  Eflex.  Willielnio 
HMrcrc’siaUo  Com,  be  Pcmbr.  lien,  de  Bbliun  Com.  be 

1 1 ere  ford. 
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Hereford,  Petro  de  Pratell.  Roberto  de  Turnbam, 

Willielino  de  Warcn,  Hugo  de  Nevil,  Roberto  de 
Vetoii  Ponte.  Dat.  pec  manum  S.,Well.  Slrcljituae. 
apuO  Merlcberg  Oecfmo  Die  Aprilisjanno  Ufgtu'  notin' 

ffcunpo. 

VII.  This  Court  being  thus  erefted  for  the  Go-  f rnJ>t. 
vernment  of  the  yews,  under  colour  of  the  fame, 
there  were  many  evalions  found  out  to  avoid  the  pu- 
nifhinents  which  the  juftly  acquired  for  their  feveral 
delinquencies ; and . therefore  when  any  of  rhele 
Jews  were  convicted  before  any  of  the  Ecclefiafti- 
cal  Judges  for  offences  againft  an Ecclefiaftical  Per- 
fon,  or  for  Ecclefiaftical  things,  or  for  Sacriledge, 
or  for  laying  of  violent  hands  upon  a Clerk,  or  for 
Adultery  with  a Chriftian  Woman,  the  Conulance 
of  the  caufe  was  always  avoided  by  the  King's  Pro- 
hibition, becaufc  ( as  was  alledged  ) they  had  their 
proper  delegated  Judges  who  fhould  and  ought  to  have 
' Conufance  of  fuch  things ; fo  that  if  a Jew  happen-  Matthew  Paris 
ed  to  be  convented  before  the  Judges  aftigned  for  adds. t amenta, 
fuch  things,  upon  denial  of  the  fame  by  the  Pcrfon  fo/- 2o*> 
alone,  the  fimple  alfertion  of  another  Jew  and  of 
one  Chriftian  without  theadminiftring  of  any  Oath, 
they  might  have  purged  themfelves,  the  proof  of  the 
Profecutor  being  utterly  rejected. 

VIIT.  By  the  Canon  Law  no  Jew  could  build  or  e- 
rc<ft  a Synagogue  ; for  if  he  did,  the  lame  was  lei/.-  Sunut  Concit. 
able  into  the  Crown  : The  like  was  fo  done  in  the  Tom. ft,  7J$.- 
Year  12  ;i.  when  they  had  erected  and  new  built  a 
curious  Structure  for  a Synagogue,  the  fame  was  ta- 
ken into  the  King’s  hand1*,  and  dedicated  to  the  liltjf-  * 3dm  Stnwt 
ed  Virgin,  and  afterwards  granted  to  the  Brethren  o f <#*■•*./*/.  iSr. 
of  St.  Anthony  of  Yier.nii,  and  called  St.  Anthonies  llol-  , 
pital  i but  yet  an  old  f Synagogue  they  might  re-  CrJ* 

pair.  - J‘ 

King  V '-y  the  Third  finding  that  many  of  the  Matthew  pa?i 
Jews  were  converted  to  the  Chriftianl'uith,  buty.et  Hid  /dnji.ut, 
were  notwi  Handing  perfecuted  by  their  Brethren  in- 
erected  a c '.  ueni  lloufe  and  Church,  with  all 
neceffary  a minodations,  and  called  it  by  the 
name  ot  th»  :#«,(«/  Converts,  in  which  place,  if  any 
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Would  live  a retired  life,  they  had  all  accommoda- 
tions granted  them  for  their  lives,  which  place  con- 
tinued a Houfe  Alms  and  Receptacle  for  the  in- 
verted Jews  conftantly  down  till  18  Ed.  j.  and  then 
there  proved  a failure  of  fuch  Converts,  and  the 
place  became  empty  and  ruinous ; whereupon  that 
Prince  in  the  eighteenth  year  of  his  Reign  granted 
the  fame  Houfe  to  other  poor  People  who  had  no- 
thing to  live  on,  with  the  benefit  and  accommoda- 
tion of  the  Gardens  and  other  things,  and  an  Alms 
of  1 d.  a day  out  of  the  Exchequer  to  each  poor  Per- 
fon : Which  place  one  Wtlliam  de  Bunflal  being  made 
Guardian  of,  and  likewife  at  that  time  Mailer  of  the 
Rolls,  afterwards  obtained  of  that  King  to  annex 
the  lame  Houfe  and  Chappcl  of  the  Converts  to  the 
Mafter  of  the  Rolls  and  his  SuccelTors  for  ever. 

The  Conilitution  of  this  Society  ( when  it  was  in 
being  ) was  purfuant  to  the  Cannon  Law ; for  by 
. that  it  was  decreed,  reciting : That  in  regard  the  com-  ’ 
' fames  of  evil  Men  do  often  times  corrupt  even  the  good, 
how  much  more  then  tbofe  who  are  prone  to  vices  ? Let 
therefore  the  Jews,  who  are  converted  to  the  Chrifttan 
Faith,  have  no  further  communion  henceforth  with  thojc  who 
fill  continue  inthetr  oWJewifh  Rites , left , per  adventure  they. 
fooulJ  be  fubverted  by  their  Jewiih  Society.  Therefore 
iltccee,  That  the  Sons  and  Daughters  of  tboje  Jews  who 
are  baptised,  and  that  do  not  again  involve  tbemfelves  tn 
the  Errours  of  their  Parents , f hall  be  faperated  from  their 
Company,  and  placed  with  Cbrtftian  Aden  and  Women  fear- 
ing God,  where  they  may  be  well  inftry.cled,  and  grow  tn 
Faith  and  Chrifttan  manners.  And  further  by  the  fame 
Council  it  was  decreed.  That  tf  a Jew  Jhou'd  have  a 
Wife  converted  to  the  Faith,  they  jhould  be  divorced,  unlefs 
upon  admonition  the  Husband  would  follow. 

IX.  However  thefe  People  having  got  footing  for 
their  perfons,  foon  obtained  Licence  notwithiland- 
•ingagainil  the  exprcfs  Canons,  not  only  for  the  e- 
• reeling  of  Synagogues,  but  ullb  obtained  a Charter 
whereby  was  granted  to  one  jame>  pf  London  , a jew:jh 
Pm  ft,  the  Prielthood  of  all  the  Jews  throughout  all  Eti'r- 
land.  to  Jjal'c  nnu  to  foltr  ir  During  Ho  life  trfchg^ub. 
ft  Ip  IjonoiiraDlf  anD  murdv,  vcLtpos*  mfllcitatibri,  tes^ 
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blc,  oi  Diflucliance  bp  anp  cq  <3ngBfb  $ait  fit  tfce  er* 
frcife  tljrceof,  &c.  And  in  the  very  clofc  of  the  fame 
there  is  alfo  granted,  JE&at  tjc  fljpulfi  not  be  impleabcte 
foi  anp  tHng  appertaining  to  him,  but  onlp  tefoje  tljc 
5rtfng  IjlmfelE  0*  &{0  CfjieE  3uftitf.  This  Charter  was 
made  at  Roan,  from  whence  the  Conqueror  full 
tranfplanted  thefe  People  into  this  Realm.  » 

X.  And  though  tlicy  obtained  footing  in  mod  of 
the  great  places  of  England ; yet  fome  there  were 
who  obtained  fuch  favour  as  to  be  exempted  of  their 
Company,  as  New-caftle,  to  which  Corporation  it  Clanf.  i s Men. 
was  granted,  That  no  Jew  from  thenceforth  fhould  3 m-  16  KJc 
remain  or  refide  in  their  Town  during  the  Reign  of  ^ltrt'  18  H j. 
King  Hwrythe  Third  or  his  Heirs ; fo  likewife  they 

of  Southampton,  fVincbelfep,  IRicomb , Newberry,  Bcrk- 
h am  (ltd,  and  other  places. 

If  a Jew  dyed  and  left  an  Infant,  tiie  Houfe  did 
efeheat  to  the  Crown,  until  the  fame  was  redeemed  ^ ' 
by  the  heir  at  full  agc,and  in  the  interim  the  king  might  jud  lorimi.  ”’' 
grant  the  fame  till  he  came  of  Age,  together  with  all  is 
goods,ChatteIs,Lands,Tcnementsand  Hereditaments, 
and  then  upon  payment  of  their  Fines  they  had  a 
fpecial  Writ  of  Reftitution  awarded  to  give  them 
actual  poffeflion. 

XI.  By  the  I .aws  of  England,  i f a Man  dyed  leaving  Setdem  dr  fnc- 

iflue  divers  Sons,  the  Lands  delccnded  to  the  Eldeft ; eeffionil-m^pud 
but  a Jew  dying,  leaving  ilfue  divers  Sons,  after  the  c- lc> 

Fine  paid  to  the  King,  they  all  inherit  Lands,  Goods 

and  Chattels  in  a kind  of  Coparcenary  *.  So  likewife  ' * 
by  the  Law  of  the  Realm  it  a jew  died  (e-zed  ot  die  juili.ts 
Lands,  his  Wife  could  not  by  the  Common  L*v\  bring  .ippnintcvl  mr 
a Writ  of  Dower ; yet  fhe  might  bring  a Plaint  be- :hc 
fore  the  Juitices  -Aligned  for  the  lews  in  the  nature 
of  a Writ  of  Dower,  and  Ihouid  there  recover,  nc- 
rerrhelefs  fubject  to  anfwer  the  King  a Fine,  nay 
though  the  Husband  was  converted  to  the  Chrillian 
Faith  f.  t Col>  i hj}. 

/ •/.  it  3 . 

_ Cd-  r'J  M.  ■■}■  w.  4.  < iorfo . Gltrufl  36  H.  3.  m.  i4.  p">  yv*./ un  Ju  .ir* 

Thcpo  - ' xcommunication  was  granted  the //.  3 .yi  y. 

Jews  to  e ..  icate  anvof  their  own  ProfdHon; 

but  the  fame  •.  ,.*<4  nut  be  done  by  ciiem  wur.our  I i- 

eenoe,  XU.  Xuc- 
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XII.  Notwithftanding  all  thefc  Privileges  and  in: 
tlulged  Liberties  which  were  granted  to  them  by 
thole  Kings  from  the  Conqueror  to  that  their  fatal 
year  in  18  E.  i.  yet  they  were  in  no  other  condition 
but  molt  abfolute  Bonddlaves  and  exquifite  Villains; 
for  their  Names  were  inrolled  in  the  King’s  Exche- 
quer for  the  Jews,  and  they  confined  to  live  and 
abide  only  in  fuch  places  as  thofe  feveral  Kings  or 
theirjufticesaffigned  for  their  Cuftody,  fhould  pre- 
feribe  and  allot  them,  from  which  they  might  not 
remove  without  fpecisl  Licence,  but  always  be  re- 
iident,  that  fo  the  King's  Officers  might  on  all  occa- 
fions  find  both  them  and  their  Families,  and  then 
as  often  as  the  King  s pleafure  was,  were  they  tranf- 
lated  from  place  to  place,  and  not  buffered  to  have 
any  habitation  but  where  they  had  a common  Cheft, 
and  where  Taxes  were  impofed  on  them,  or  Debts 
were  owing  from  them  to  the  Crown,  their  Perfons, 
Wives,  Children,  Infants,  Families  were  imprifd- 
ned,  and  fent  to  remote  places  and  Cattles,  nay  ba- 
nilhed,  executed,  and  put  to  Fines  and  Ranfoms  up- 
on all  fuch  occalions  as  thofe  Kings  thought  fit;  they 
were  fold  cither  Pcrfon  by  Perfon  or  in  whole-file 
as  Bond-ftaves  or  Villains  in  grolsby  the  King,  and 
mortgaged  to  thole  who  would  accept  them  as  9 
Pledge,  or  otherwise  advance  any  Monies  upon  their 
Affignment. : ' , _ , 

r u XIII.  And  that  they  might  be  diftinguiffied  frorfi 
' others,  they  were  obliged  always  to  bear  a Badge 

1 ' ' J‘  and  Table  on  their  outmoft  Garments,  as  well  F e- 

males as  Mafes,  where-Cver  they  rode  or  went,  to 
diftinguifh  them  from  Chriftians,  with  whom  they 
were  to  have  no  intimate  communion,  nor  could 
the  Chriftians  be  Servants  or  Nurles  to  the  Jtu-s  in 
any  kind,  their  flute  and  Condition  being  llich,  that 
they  were  all  of  them  roeer  Slaves  and  Servants  to 
tlie  King  in  one  kind  of  other. 

When  they  had  entred  the  Realm,  they  were  ab- 
lllutcly  prohibited  tp  deb’aiK^ftT.'bUt  fpecisl  Licence, 
the  which  they  hardl’V  y’M  T4ff  Mdvhl  could  obtain  ; 
ai  d if  they  atteoi j.  tea  *r>  ftat  ^ tliej*  fonfetmi?* 
.vould  do  to  avoid  the  i&iVf  Tires'  trot  were  laid 
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on  them,  they  were  imprifoned  and  put  to  fevere 
Fines  and  Ranfoms. 

XIV.  As  forrheir  Real  and  Perfonal  Eftate,  it  was  c a‘>f  15  .fob'. 
wholly  at  the  dilpofal  of  the  King  ; for  he  might  p"**- ,J- 
letzeall  their  Lands,  I fouies.  Rents,  Annuities*  Fees • 

Stars*  Mortgages*  Debts,  Goods  and  Chattels  what- t'isr,  ‘ 

foever*  and  fell,  grant,  releafe,  and  give  them  to 
whom  he  plcafed  at  his  plealure. 

At  their  deaths  their  whole  Eftate,  both  Rea!  and  Clauf  5 lieu  j. 
Perfonal,  elcheated  to  the  King;  neither  could  their m-  J7*  de  dmn. 
Heirs  or  Executors,  Wives  and  Kindred  have  o^'S^orum. 
enjoy  them  without  making  Fines,  Releafes,  and 
Compofkions  with  the  King  for  them. 

And  when  they  hadoccafton  to  fuc  or  implead  any 
Perlonuponany  account, Real  or  Pcrlbnal, they  could 
not  proceed  till  Licence  obtained,  which  always 
was  upon  Fines  made  ; and  thole  very  Actions  after 
they  were  conimenc’t  he  could  ltay,  and  the  very 
debts  which  they  profecutcd  for,  he  might  refpite  cUuf. 7 ?n/an 
payment  of  Principal  or  Intereft,  and  give  what  \ ” 
time  he  plcafed ; nay  he  could  not  only  lower  or  c:*uf.?foban'. 
lelfen  the  linns  mentioned  in  their  l'everal  Charters,  Ac-1”*  5.  S’ 6. 
but  he  might  releafe  them  for  ever  ; and  though  the 
King  might  pardon  or  releale  a Debt,  } et  he  might 
notwithstanding  revi  /e  * the  fame.  And  thofe  pub-  * cla,‘f  35-  ‘r> 
lick  Chefts,  the  common  Rcpolitory  of  all  their3'  5* 
Fortunes,  they  often  feized  and  foaled  up  the  fame 
and  difpoled  what  of  them  they  plcafed  to  the  King’s 
own  ule,  notwithstanding  their  Charters  and  Grants 
of  Priviledges,  nay  forced  them  fometimes  to  tax 
and  diitrairi  one  another  under  pain  of  perpetual 
Jmprifonment,  Banilhment,  Confilcicion  of  all  their 
Eftates,  and  the  mod  fevere  Penalties  that  could  he 
inflidted,  they  living  purely  under  an  uncclTanc 
and  arbitrary  will  of  thole  feveral  Kings  ; and  that 
which  was  the  more  to  be  admired,  chat  if  they  tur- 
ned Chriftians,  they  immediately  upon  their  Cgn- 
verlion  forfeited  all  their  Effaces  to  the  Crown.  Ac 
length  Ring  Edward. thq  Firft  having  fought  all  ways  j!  „ . • 

th  »c  might  be  to  reform  the  exorbitant' Uluries  and 
Opprellions  which  they  daily  committed  did  through  in  eke 
f <-,irne(t  fbllic  icarion  oj  rhe  Common-,  pubiilh  :» n h-1  **. 
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Edict  in  Parliament  for  their  total  and  univerfal 
Banilhmenr,  which  accordingly  was  done,  and  the 
King  at  that  time  fent  his  Letters  and  Letters  Pa- 
tents to  feveral  Sea-Towns , reciting.  That  he 
had  prefcribed  a certain  time  for  their  departure 
out  of  the  Realm,  commanding  them  not  to’  do, 
nor  fuffer  any  wrong  to  be  done  them  , but  to 
grant  them  fpeedy  paltage  at  their  own  cofts  and 
charges.  After  which  prefixed  time,  if  they  were 
found  refiant  within  the  Realm,  they  were  hang- 
ed *,  and  fomc  of  the  Rents  and  Profits  of  their 
Houfes  were  difpofed  to  pious  ufes,  but  all  were 
ij{, Tint  W,  generally  feized  into  the  Crown,  and  difpofed 
t 3° 1 ■ .<mj  to  the  Engltjh  by  feveral  Grants  and  Seals, 
under  the  Great  Seal  of  England.  Thus  thefe  Peo- 
In  the  io  year  pie  having  by  their  extraordinary  Ufury,  Extor- 
01 PJ.  1.  there  iions,  and  Oppressions  reduced  thcmfelvcs  to  be 
endorfed  delpilable,  and  then  banifhed,  and  that  by  a Pco 
Chart*  utju - pi®  ^°o  with  whom  if  they  had  continued  i.n '0 vs 
P^tntesde*  an4  friend  flip,  and  improved  their  Forty  by 
demit, u ju-  the  Rules  of  Moderation,  they  in  all  probability 
d. tor  am  concef-  might  have  continued  and  fiouriCied,  they  hav- 
fispoft  drum  ing  from  the  feveral  Kings  from  the  ConquErQ.pl 
ex*,,:i’llfe  down  to  their  Fatal  year,  as  many  large  Patent 
hundred  na*"  Liberties  and  Franchifcs  giantel  difein,  as  c- 
tuularPat«nrs  ver  were  granted  by  any  Cnrrftian  Prince  or 
of  the  Sale  of  State  fince  the  Extirpation  of  their  Common- 
their  Houfes  wealth 

But  notwithstanding  this,  yet  Commerce  and 
Traffick  having  now  taught  them  a more  exquifite 
way  of  enriching  themfclves,  than  by  that  cruel 
and  biting  Trade  of  Ufa ry,  they  have  now  got 
fooring  into  the  Realm,  ^nd  do  now  flourift  in  as 
high  a manner  as  of  old,  ( though  it  is  hoped  not 
in  that  manner  for  which  they  juftly  procured 
their  total  banifiimem  out  of  the  fame)  and  fines 
tfine  hath  been  fo  kind  to  them  as  to  deftroy  thofe 
Rolls  and  Monuments  of  their  former  Cruelties 
and  Opprelfiohs,  and  where  their  Bamflinient  was 
b recorded,  { there  being  no  other  foot  heps  of  die 

lame,  nor  of  any  other  before  Ed.  2.  to  be  found, 
t&y  being  totally  left  $ yet  there  are  other  Re- 
cords 
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cords  that  have  fufficienc  Recitals  of  the  (lime  as 
well  as  Hiftory  to  evince  the  truth,  if  in  the  leafl 
contradided  ) it  is  hoped  that  if  they  continue  in  the 
Realm,  that  they  will  by  their  conftant  ad  ions 
confult  and  do  fuch  things  as  may  ftand  with  the 
Honour,  Juftice,  and  good  of  tha  Kingdom. 


cius: 
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1-  Merchandising,  the  fame  is 
honour  ah!:  and  profit  able  both 
to  Prince  and  State. 

II.  The  advantages  that  might 
accrue  to  kingdoms,  if  the 
more  Noble  and  richer  fort  ap- 
plied themfeloesto  the  fame. 

III.  Of  the  {irft  Inflitution  of  the 
Company  of  Adventurers. 

IV.  Of  the  Inflitution  of  that  in 
England  to  tie  Indies. 

V.  Of  the  for  rising  of  that  in 
Holland,  to  thofe  parts. 

VI . Of  the  forming  the  life  by 
the  tnofl  Cbrifliati  KJtig  to 
the  fame  parts. 

VII.  Of  the  Advantages  avJ 
Difadvantages  ccnJidercJ,  in 
reference  to  reduti'tg  them  to 
Companies. 

VIII.  Horv  Merchants  in  Eng 
land  were  provided  for  of  old. 

IX.  Of  their  Immunities  filled 
by  iVl.igna  Charm. 

X.  Of  Merchant  Strangers  , 
xvl't  fc.  Prince  is  in  War  will) 
ti  e Croton  c/England,  how  to 
be  ufed  in  time  of  War,  and 
the  rcafons  why  Merchant- 
Strangers  ought  to  be  ufed 
fair!'/. 


XI-  Goods  brought  in  by  them, 
the  Monies  raifed  hoto  to  be 
difpofed,  according  to  the  Sta- 
tute of  lmployment : 

XII.  Merchant- Strangers  made 
Denizens  by  Parliament,  or 
Letters  Patents,  to  pay  as  be- 
fore they  were  fo  made. 

XIII.  What  things  requl/he 
that  make  a competent  Mcr- 

. chant  according  to  Law. 

XIV.  One  Merchant  may  have 
an  Account  againfl  his  Part- 
ner, and  if  he  dies,  no  Survi- 
vor fieip  to  be  of  the  Eflate  be- 

, longing , or  acquired  in  tbeir 
7 rajfck- 

XV.  Of  the  Immunities  which 
they  claim  by  the  Cuflom  of 
Merchants,  in  reference  to 
Exchange. 

XVI.  All  Subjects  are  refrain- 
ed to  depart  the  Rgalm  but 
Merchants. 

XVII.  Prohibitory  Laws  bind 
Foreigners  according  to  the 
Leagues  of  Nations. 

XVIII.  The  neceffty  and  ad- 
vantage that  is  incumbent 
on  Merchants  to  prejervt 
their  Marks. 


I.  nr  Here  are  certain  Affairs  which  fhould  be  left 
X to  the  poor  and  common  People  to  enrich 
than,  but  there  are  others  which  they  only  can  ex- 
ecute which  are  ricli ; as  that  at  Sea  by  way  of  Mer- 
chandizing, which  is  the  moft  profitable  in  an  Eflate, 
and  to  the  which  they  fhould  attribute  more  ho- 
nour, than  fome  do  here  at  this  day.  l or  if  in  all 
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Eftares  they  have  thought  it  fitting  to  invite  the  Sub- 
jeds  by  honour  to  the  molt  painful  and  dangerous 
adions,  the  which  might  he  profitable  to  the  publick; 
this  being  of  that  quality,  that  they  fiiould  attribute 
more  honours  to  thole  that  deal  in  it : And  if  Nobili- 
ty hath  taken  its  foundation  from  the  courage  of 
Men,  and  from  their  valour,  there  is  certainly  no  ptater  merca- 
Vocation  in  the  which  there  is  fo  much  required  as 
in  this ; they  are  not  only  to  encounter  and  ftnve  ri , (£  tutauda 
amongft  Men,  but  fometimes  againft  the  four  El  a- in  mari  contra 
ments  together,  which  is  the  ftrongeft  proof  that  externum  vim 
can  be  of  the  refolution  # Man.  This  hath  been 
the  occafion  that  fome  have  been  of  Opinion,  that  nfhf.^'.'plbfr 
they  fhould  open  this  door  to  Merchants  to  at- *.\la're  & de- 
tain to  Nobility,  fo  as  the  Father  and  Son  have  con-iem  in  b-ilo 
tinued  in  the  lame  Trade,  and  to  fuffer  Noble  men,  e"c  wtekm 
who  arc  commonly  the  richeft  in  Eftates,  to  prac- 
tile  themfelves  ( without  prejudice  to  their  condici-  “bjr  in-.j.-rli 
on  ) in  this  of  Commerce ; the  which  would  be  muniment* 
more  honourable  unto  them  than  to  be  Ulurers  vacant  Athtni- 
and  Bankers,  as  in  Italy  ; or  to  impoverifh  them-  mJw*>  iqf-m 
felves  in  doing  nothing  but  fpend,  ami  make  con 
fumption  of  their  Fortunes,  and  never  gathering  or  ow.VJ  //•. 
laying  up.  fait 

i W4J  Great  \n  , 

nmium pntfidto  fu.cs  fuijfc predicant, ejtn  rti  muri  Uj/nei  Themiflixlis  afomJi  >t- 
dem  fecerunt , idem  cxpcrnntia  fans  btdie  to juitnr.  Inde  Cwlinu  \leJiixto  fantih- 
arefi/it  diFltim , Non  haben.! on:  potcntrin  qui  p<itentix  teysflri,  run  fiituletian; 
navalem  haberet  conjunct. iin.  Et  Hijp.morum  cjt  udajium,  It  eg  ou  m firic  pnri.i 
eiTe  litut  lurnum  abfque  igne:  Prxteujuorn  quid  navi\ationct  cu! tut  vine,  (£  ,:r- 
nun:  iraduciiom  Colontarmm  v.tletudine,  & volupeatiferviuut. 

The  moll  ufual  way  of  Buying  and  Selling  of  < 

Commodities,  between  Merchants  beyond  Seas,  is, 
by  Bills  of  Debt,  or  Obligatory,  call’d  Bills  Obli- 
gatory, which  are  there  by  the  Lgw  Merchant 
Alienable  or  Alfignable,  tho  not  by  our  l aw  as 
being  held  as  cbo[es  en  Action  where  no  property 
can  pals  by  Alignment  or  Alienation,  tho  certainly 
it  would  be  of  great  convenience  , were  they'  by  . * 

Ad  of  Parliament  made  Alfignable,  as  by  Cullom, 
their  Bills  of  Exchange  arc  by  Endowment.  Lexmtr - 
cat.  71. 

The  Form  of  liich  a Bill  Obligatory.  " 

k>(I?  • ^ % 
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y. Merchant  of  AmfterJain,  do  acknowledge 
by  thcfe  prefents,  to.  be  truly  Endebted  to  the  Ho- 
neft  C.  D.  E»?Jijh  Merchant  Dwelling  at  Mtddlebo- 
rougb,  in  the  Sum  of  5-00 1.  currant  Money  for  Mer- 
chandize, which  is  for  Commodities  received  of 
Him  to  my  Contentment ; which  Sum  of  yo ol.  as 
sforefaid,  1 do  promife  to  pay  unto  the  faid  C.  D. 
( or  the  Bringer  hereof  ) withirf  Six  Months  next 
after  the  Date  of  the fe Prefents.  In  Witnefs  where- 
of, I have  Subfcribed  the  fame  at  Awfterdam,  the 
1 or 6 of  1704.  Stilo  nov».  Sometimes,  and  in 

fome  Countries  this  Bilk  is  Sealed,  Ley  Mercat.  74. 
laws  of  the  Sea,  ySy.  And  if  fuch  Bill  be  made  be- 
yond Seas,  by  2,  3 or  more  PerfQns,ashaving  bought 
a Commodity  as  Partners  together,  or  taking  up 
Monies  together  ay  Intereft;  wherein  they  Bind 
themfelves  all  as  Principal  Parties  or  Debtors,  yet 
every  one  is  Bound  to  pay  but  his  own  Part,  by  the 
Civil  Law,  and  Cuftom  of  Merchants,  Lex  Mercat. 
7)*. 

Surety,  tho  Merchants  ought  to  be  very  wary  andCircumfpe# 

fist  ^tended  Jn  their  giving  a Chanufter  one  of  another,  as  to 
their  Credit  in  their  Dealings  as  to  each  others  A- 
bility,  left  unawares  they  become  Sureties,  where 
not  fo  much  as  intended.  To  which  end  I fliall 
cite  a Cafe  in  Lex  Mercat.  cap,  10.  fol.  69,  wind) 
was  this.  A Merchant  being  at  Franckfort  in  Germa- 
ny, during  the  Mart-Fair  there,  went  into  a .Mer- 
chants Warehoufe  to  Confer  of  fome  bufinels  with 
him  ,•  where  he  found  another  Merchant  of  his  Ac- 
quaintance to  Cheapen  a Parcel  of  Silk  Wares  of 
the  faid  other  Merchant,  to  whom  this  Man  ( as 
• it  feem  d ) was  unknown,  whereupon  the  Seller  of 
yhe  faid  Silk-Wares,  took  occafion  to  ask  of  him, 
whether  he  were  a good  Man  and  of  Credit,  who 
anfwercij  he  was.  So  the  Bargain  was  made,  and 
the  Goods  delivered  to  the  'aid  Merchant,  the  Buy- 
er, to  the  Value  of46o  /.  1 or  the  which  he  made  4 
.Bill  Obligatory,  Payable  rue  next  Fair  following] 
3t  which  time  the  Bayer  not  appearing;  Demand 
was  made  of  the  Merchant  tlr.tr  gqve  the  Buyer  thd 
Chatv.dcr  of  being  a good  Man  and  of  Credit, 

. •:  . Whd 
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who  in  his  Defence  did  alledge  that  what  he  Did, 
was  but  only  a bare  Charader,  and  at  mod  was  but 
Nudum  Pafium  ex  quo  non  Oritur  Ac  ho.  And  lo  not  bound 
to  pay  the  fame,  as  having  had  no  confidcration 
for  it.  And  upon  Suit  thereupon  he  was  adjudged 
to  pay  the  faid  460 1.  and  all  he  had  for  a Recom- 
mence to  rcimburfe  himfelf,was  the  Buyer’s  Bill  Ob- 
ligatory made  over  to  him,  which  proved  of  no  a- 
vail,  for  that  the  Buyer  became  infolvent.  Note, 
this  was  by  the  Civil  Law  and  general  Law  and 
Cuftom  between  Merchants.  Tho  I conceive  this 
would  not  in  any  wife  avail  in  our  Law  , but 
thought  tit  to  add  thjJBw'c  ( being  from  fo  good 
an  Author)  as  a Catt^^Bp  Merchants,  how  they 
give  a Character  of orherMcrchants,  whereby  they 
gain  Credit  to  be  milled. 

Action  of  Debt  was  brought  by  a Conceffit  / olvtrr , 
according  to  the  Law  Merchant  and  the  Cuftom  of 
the  City  of  Brijlol.  Godbolt.  49 

If  two  Men  be  Partners  of  Merchandizes  in  one  Fwo  Pairnr-s 
Ship,  and  one  of  them  appoints  and  makes  ;i  Fac- * 
tor  of  all  the  Merchandizes,  both  of  than  may  have  ai'tor" 

Writs  of  Account  againft  him,  or  they  may  joyn 
in  one  Writ,7<*»»?»  quart, Godbolt  90.  Fafhioneont.  Atwood. 

One  joynt  Fador  may  account  without  his  Com-  Account  t>y 
panion  by  the  Law  of  Merchants,  for  Factors  are  one  |oynt  Fv. 
oftentimes  dilperfed  , fo  as  they  cannot  be  both  tor  tl,r  the  o- 
prefent  at  their  Accounts,  Goort  et  ah  cent.  Dawbeny  -bfr- 
2.  Leon,  7 j , 76.  . ' . 

A Merchant  delivered  Ktrfiei  to  be  fold  in  Spain,  ^ac0;'i  1 ^lr' 
the  Fador  fells  them  to  one  who  becomes  a Bank-  bJXmr* 
rupt  ( and  there  is  a L^w  in  Spain,  that  if  the  Fac-  Uankru  .t, 
tor  enter  this  before  a Regifter,  atid  had  a Teftimor  1 
nial  that  he  fhall  be  Difehargcd  ) we  Judge  here 
that  he  fhall  be  difeharged.  In  Cupps.  ami  lackers  caje 
2 Rolls.  Rtpts.  49^ . 

Account  for  Goods  receiv  J ad  A /.-t, lands ^andum  is  Amount 
good  by  Ch.  Juftt  Halts.  And  rho  declared  againft  a3a,nit '-i1*?? 
as  Receptor  general;  yet  ftiall  noc  a:;fwer  other 
profits,  andfhallhave  charges  a;  a Bayliff.  Burdtt  com, 

1'brttlt  5 Kteblt  587. 

If  4 Servant  or  Fador  Buy  Goods  generally.  Factor  iv.e, 
Q.  9 4 1 ai}4  . 
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and  doth  not  upon  the  Contract  declare  that  he 
only  Buyeth  as  Servant  or  Fa&or,  he  is  chargea- 
ble in  his  own  right.  Degelder  againft  Savory,  z Keeblt 
?I2. 

Where  Ac.  In  Account  ’twas  held  per  Curiam,  that  if  a Man  de- 
count,  nut  Ar-  livers  Money  to  his  Bayliff  or  Factor  to  lay  out  for 
fnmffit  lyes  a-  him  in  Commodities, he  cannot  bringan  AJJump/it  but 
gainftatartor.  onjy  an  Account,  for  it  may  fo  happen,  that  the 
Factor  hath  laid  out  more  Money  than  he  hath  re- 
ceived, I Vint.  13}.  Anonymous. 

V ere  1- ttits  Indebitatus  Ajlnmpfit  for  iooo  /. 

and  receivd,  and  alio  an 


ot  Ciwif.pleai! 
hb!c. 


Account : the  1000  , 


for  Monies  had 
computafjet,  upon 
; the  Defendant 
pleaded  the  Scat,  of  Liminri^S.  The  Plaintiff  replied 
that  he  is  a Merchant,  and  the  Provifo  and  excep- 
tion for  Merchants  Accounts.  By  Twisdcn,  Ram  if  or  A & 
More  on  ab(cn:e  Kcelinp , Stated  Accounts  between 
Merchants  as  this  Cafe  is,  arc  not  within  the  Pro- 
vifo,  but  only  Accounts  Currant,  IFebber  cant.  Tyrell  1 
Levins  287.  2 Keebte  biz.  2 Sand.  124.  Where  judg- 
ment for  the  Defendant.  Y ct  the  Cafe  of  Martin 
and  Deiboc , 1 Levins  298.  to  the  contrary  upon  an 
Account  Stated  between  Merchants ; yet  the  fame 


Cafe,  x Mod.  70.  Judgment  for  Defendant,  2 Keebte 
6-74.  1 Vests.  S9.  & 1 Sid.  46).  See  likevvife  the  Cafe 

of  Farrington  & Lee.  1 Mod.  268.  & 2 Mod.  511. 

- II.  Hence  will  grow  many  advantages  both  to  the 
pubiick  and  private : To  the  puhlick,  for  that  they  that 
fhould  deal  in  Commerce,  having  Means,  Courage, 
and  fufficiency  for  this  Conduct,  it  would  be  far 
greater  in  the  furniOffng  more  Ships  to  Sea,  and  bet- 
ter armed,  the  which  the  State  at  need  might  make 
ufc  of  for  the  fafety  of  the  Pubiick,  and  would  add 
to  the  reputation  of  the  Nation  in  all  parts,  they 
knowing  that  an  Indignity  or  Damage  offered  to 
fitch,  would  require  latisfuction  with  a Itrong  ami 
powerful  Hand  ,•  the  which  they  cannot  do,  who 
being  poor,  and  having  but  (mall  Hocks,  or  what 
they  borrow  from  Bankers,  or  are  indebted  for  the 
Cargo  which  they  lend  forth,  have  not  the  Cour- 
age to  hazard  diemfelvcs  and  their  All  in  an  Enter- 
prize  that  is  great.  Beiidcs,  iuch  who. have  honour. 


riches. 
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riches,  and  courage,  would  keep  up  the  reputation 
of  their  ievcral  Commodities,  by  the  not  leflening 
the  Market,  the  which  the  poorer  fort,  to  pay  Cuftoms, 

Freight,  Rills  of  Exchange,  and  ether  contingent  and  ne- 
ceffary  charges,  which  accompanies  the  importing  and 
exporting,  arc  often  forced  to  mortgage  the  Cargo 
to  the  Bankers  at  exceffive  Uf'ury,  or'  elfe  to  fell  for 
ready  Money,  for  an  inconliderable  gain  ; nay, 
fome  rather  than  their  wants  be  known,  for  ready 
Money  will  fell  for  lofs : All  which  would  be  pre- 
vented, if  fuch  Perfons  of  value  would  apply  them- 
felves  to  a prudent  management  of  the  fame  ; for 
whatfoever  hazard  they  run,  there  would  be  more 
gotten  by  fuch  in  two  Voyages,  than  the  fmaller 
fort  in  three  or  four  Voyages,  and  by  that  means 
it  would  be  the  occafion  of  preventing  many  ex- 
pences,  or  importuning  their  Prince  with  demands, 
nay,  perhaps  they  might  get  more  at  Sea  in  one 
year,  than  in  ten  at  Court.  Befides,  experience 
hath  taught,  and  doth  daily  manifeft,  that  where 
the  richeft  have  dealt  in  this  of  Commerce,  it  hath 
enriched  both  them  and  the  State  under-  which  they 
lived  ; and  at  this  day  the  Examples  of  the  Venetians, 

Portugal),  Spaniards  and  Hollanders  have  made  it  known 
unto  us. 

Stat.  9,  ro.  W.  C.  iy.  Of  ending  Suits  by  Arbi-  Arbitrament, 
tramenr.  After  the  nth,  of  May  1698.  All  Mer- nude  a Rule 
chants  and  Traders  and  others  defining  to  end  dny  ot  Court, 
Controverlie,  Suitor  Quarrel,  for  which  there  is 
no  other  Remedy  but  by  perfonal  A&ion  or  Suit  in 
Equity,  by  Arbitrament,  may  agree,  that  their  Sub- 
million  of  the  Suit  to  the  Award  or  Umpirage  of 
any  Perfon  or  Perfons,  fhould  be  made  a Rule  of 
any  of  His  Majefties  Courts  of  Record,  which  the 
Parties  fnall  chufe,  and  may  infert  fuch  their  A- 
greemcilt  in  their  Submifiion,  or  the  condition  of 
the  Bond  or  Promile  ; and  upon  producing  an 
Affidavit  of  fuch  Inferring,  and  upon  Reading  and 
Filing  fuch  Affidavit  in  the  'Court  fo  chofc,  the 
fame  may  be  entred  of  Record,  that  the  Parties  fliall 
lubmit  to.;  and  finally  be  concluded  by  fuch  Arbi- 
tration or  Urqpirage.,  And  in  Cafc'of  Dif  obedience 
' thereto. 
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thereto,  the  Party  negleding  or  refufing,  fhall  be 
Subjed  to  all  the  Penalties  of  Contemning  a Rule  of 
Court,  and  Procefs  fhall  Ilfue  accordingly,  which 
fhall  not  be  ftopt  or  delayed,  unlefs  it  appear  on 
Oath  that  the  Arbitrators  or  Umpire  misbehaved 
themfelves,  and  that  fuch  Award  was  corruptly  or 
unduly  procured.  In  which  Cafe  fuch  Arbitration 
or  Umpirage  fliaU  be  void  and  fet  aflde  by  any 
Court  of  Law  or  Equity,  fo  as  fuch  corruption  or 
undue  Pradice  be  complained  of,  in  the  Court 
where  the  Rule  is  made  for  fuch  Arbitration,  before 
the  laft  Day  eff  the  next  Term,  after  fuch  Arbitra- 
tion made  and  Publilhed  to  the  Parties. 

Which  Claufe  may  be  to  the  purpofe  following, 
at  the  end  of  the  Condition,  viz..  And  the  above 
mentioned  A.  B.  doth  agree  and  defire  that  this  his 
Submiflion  to  the  Award  above  mentioned,  be 
made  a Rule  of  Her  Majefties  Court  of  Queen’s 
Bench,  purfuant  to  the  late  Ad  of  Parliament,  for 
this  purpofe  provided. 

The  ljke  for  the  other  Party  in  Bill,  and  Con- 
dition of  Submiflion. 

III.  The  conlideration  of  which  firft  gave  light 
to  that  induftrious  Nation  the  Burgundians,  to  pro- 
cure th*  AfTociation  or  Incorporation  by  John  Duke 

♦ of  Brabant  ,of  that  ancientCompany  of  the  adventurers. 
Anno  1248.  which  were  then  called  the  Brotherhood 
of  St.  Thomas  Becket  of  Canterbury  ■ which  being  af- 
terwards tranflated  into  England,  was  by  Edward 
the  Third  confirmed,  and  by  his  Succeifors  Henry 
the  Fourth,  Henry  the  Fifth,  Edward  the  Fourth, 
Henry  the  Sixth,'  Richard  the  Third,  and  King  Henry 
the  Seventh,  who  gave  them  the  name  of  Merchant- 
Adventurers,  and  from  him  fucceflively  hath'  their 
Charter  been  contiryied  down  to,  and  by  his  Sacred 
Majcfty  that  now  is;  and  as  this  Society  is  of  anci- 
ent efltimation,  fo  is  their  Government  very  com- 
mendable. 

IV.  The  Society  of  the  Company,  trading  to  the 
Eaft-lndtes,  differs  from  others,  both  as  in  reference 
to  the  Perfons  and  Members  which  are  at  this  day 
many  of  the  principal  Nobility  of  England,  as  alfq 

for 
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for  that  their  Adventurers  run  all  into  many  Stock  s, 
and  is  governed  and  carried  all  joyntly  upon  bene- 
fit and  lofs ; they  were  incorporate  Anno  1 5-99.  and 
iince  they  furrendred  their  Charter,  and  accepted  a 
hew  one,  and  are  incorporated  by  the  name  of  G#- 
•verncur,  and  Company  trading  to  the  Ea[f -Indies ; their 
Adventurers  run  all  into  one  general  Stock,  and  is  go- 
verned and  carried  on  upon  benefit  and  lofs ; the 
fame  being  at  this  day,  according  to  the  Subl'crip- 
tions,  about  four  hundred  thoufand  pounds,  which 
the  leveral  Perfons  Subfcribers  may  fell,  transfer, 
and  difpofeof ; but  they  can  no  ways  take  out  the 
fame : The  great  Stock  may  be  increafed,  if  the 
Company  fhall  fee  occafion  fo  to  permit ; but  they 
are  very  cautious  of  the  fame,  for  that  the  greater 
the  Dividends , the  more  Reputation  the  Stock 
bears,  which  above  all  things  is  to  be  maintained  • 
however  directly  upon  his  own  account,  no  Pcrfon 
can  have  above  ten  thoufand  pound  Stock  there, 
nor  can  he  have  a compleat  Title,  till  he  is  made 
a Frce-man  of  that  Society  -}  their  Returns  are  very 
profitable,  and  of  late  very  rich,  and  have  many 
places  of  great  importance  in  India  as  Meflopotam  on 
the  Coaft  of  Cormendel,  Bombay,  Surat , Fort  of  St. 

George , Bantam,  8zc. 

V.  The  Dutch  having  found  relief  in  their  diftrefs 
from  the  Brit  ids  fhore,  againft  their  powerful  Enemy, 
found  alfo  a pattern  to  carry  on  Commerce  ; they 
not  being  wanting  in  the  imitating  the  Incorpora- 
tion of  a Company,  trading  to  thole  Places  which 
phey  poffelfed  in  the  Eaji- Indies  • and  therefore  in 
the  year  1602.  leave  was  granted  from  the  States  to 
Trafiick  i?ito  thofe  Parts  before  all  others,  during 
the  fpacc  of  one  and  twenty  years,  the  which  was 
granted  them,  in  confideration  of  five^  and  twenty 
thoufand  Florins,  which  they  pronjjfed  to  pay  to 
the  State*  during  the  firlt  ten  years.  Thus  redueeq 
all  into  one  Company,  Am  ft  er  dam  had  one  moiety* 
Middleburgb  in  Z talari  (hi  fourth  pa.  t,  Deipb,  Rotterdam, 
fl, me , and  F.r.cbufen  had  each  of  them  a Hath  part, 
the  whole  Stock  pf  this  Union  amounting  to  fix 
Millions  of  Livies,  9 r fix  hundred  thoufand  pound 
Sterling.  . * • ■ fU* 
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For  the  di  red  ion  of  this  Trade,  and  the  Interefts  a 
of  the  Affociates,  they  have  eftablifhed  in  either  of 
thofeTowns,  a certain  number  of  Adminiftrators, 
at  Amfrndam  twenty ,at  MiddUburgb  twelve,  in  either 
of  the  reft  feven  ; and  if  any  one  dies,  the  Cham- 
ber of  the  Place  names  three,  of  which  either  the  , 
States-Genera!,  or  the  Magiftrate  ot  the  Town  chu- 
feth  one. 

Thole  Chambers  chufe  fevetiteen  among  the  Ad- 
miniftrators,  that  is  to  fay,  Am  (ter  dam  eight,  Middle- 
lurab  four,  Dflpb  and  Rotterdam  two,  Erne  and  En- 
cb'lfrn  two-  and  the  Seventeen  are  chofen  alterna- 
tively, fometimes  at  Middlcburgb , tometimes at Nortb- 
HdlanJ  the  which  are  called  together  to  refolve 
jovntly  of  how  many  Ships,  and  of  what  Equipage 
arid  Furniture  they  fhall  make  the  Fleet , which 
■ they  mean  to  fend,  and  to  what  Fort  or  Coaft  they 
fhould  go.  This  Alfemblyds  held  fix  years  together 
at  Amft<rdam,nn&  afterwards  two  years  at  MiddUbur^b, 
and  then  again  at  Amftcrdam-  by  the  Conditions  of 
the  Accord  the  Ships  mull  return  to  the  fame  Port 
from  which  they  parted  ; and  the  Spices  which  are  1 
lefe  at  Middleburgb, and  other  Chambers  are  diftribu- 
ted  amongft  them  by  the  weight  of  Amjlcrdam,  and 
the  Chamber  which  hath  fold  her  Spices,  may  buy 
from  other  Chambers  • 

% There  ire  By  this  Order  * they  have  hitherto  continued  this 
r/ w fome  Commerce  with  reputation,  notaslimple  Merchants 
variations.  only,  but  as  if  they  were  Sovereigns,  they  have 
made  in  the  Names  of  the  States,  Alliances  with 
many  of  the  Princes  of  thole  parts  •,  as  with  the 
Kings  Ot  Siam,  Qiiadotn , Rat  am,  Johor,  the  Heir  of 
Mataca , Bornean,  Achin , Sumatra  , barctan,  Jocctra, 
and  other  Kings  of  Jatta  ; they  have  made  them- 
l’clves  abfolute  Matters  of  the  Ifland  o t Amboyna,  but 

by  what  means? Where  they  have*  a Prefident 

who  governs  in  their  name  ; at  Banda  they  have  a 
Fort  tor  a retreat,  where  they  mutt  deliver  the 
Spices  at  a certain  Price  • in  Trhate  they  have  ano- 
ther a Mile  dillant  from  that  of  the  Vortugals ; at 
Moment  they  have  three  ; at  Mnirt  one  ; at  G-loto 
they  have  taken  thtt  which  the  I’ormgah  have  built  • 


Digitized  by  Google 


Book  III.  £)f  SpCCCljailtKL 

and  indeed  whatfoever  either  can,  or  may  coniift 
with  their  Intereft  in  thofe  parts,  they  have  ingrof- 
fed,  and  by  that  means  almoft  the  Trade  of  the 
whole  Spices  of  the  Eaft. 

VI.  So  likewife  the  moil  Chriflian  King  hath 
within  few  years  eftablifhed  fuch  another  Trading 
to  thofe  Eaftern  Parts. 

And  in  England  we  have  feveral  others,  as  that  of 
trading  to  Turkey,  that  ot  Africa  to  <Suiney,  and  fe- 
veral others,  dividing  the  feveral  Trades  according 
to  the  Coafts  and  Places  where  they  are  appointed, 
forbidding  them  to  intrench  or  incroach  on  each 
other  j fo  likewife  t6  all  other  his  Majefties  Subjects 
on  fevere  Penalties. 

VII.  Now  it  is  not  the  dividing  of  the  Trade  in- 
to Companies  that  can  anfwcr  the  expectation,  but 
it  is  the  dividing  the  Trade  into  Companies,  where 
the  places  may  bear  it ; as  that  to  the  Indies,  Turkey , 
Hambarougb,  and  fome  others:  But  to  fome  others, 
as  the  Canaria,  France , or  any  of  thole  places  on 
this  fide  the  Line,  it  has  been  conceived  the  Trade 
will  not  anfwer  it,  but  the  fame  would  be  better 
diftributed,  either  into  the  Trade  of  voluntary  AiTo- 
ciations,  or  Tingle  Traders  ; others  perhaps  would 
refult  into  Monopolies,  if  incorporated  ; however 
the  Standard  Rule  is,  to  know  whether  the  Trade  of 
the  Place  will  bear  a Company,  or  not. 

It  is  Foreign  Trade  that  is  the  main  Sheet  Anchor 
of  us  Plunders,  without  which  the  Genius  of  all 
our  ufeful  Studies,  and  the  which  renders  Men  fa- 
mous and  renowned,  would  make  them  ufelefs  and 
infignificant  to  the  Publick.  When  Man  has  fatho- 
med the  bottom  of  all  Knowledge,  what  is  it,  if  nor 
reduced  to  Practice,  other  than  empty  notion  i If 
the  Inhabitant  of  this  lfland  were  1 aimed  in  all  the 
Languages  between  the  rifing  and  fetring  of  the 
Sun,  did  know  and  underhand  the  foliation  of  all 
Places,  Ports,  and  Countries,  and  the  nature  of  :,Tt 
Merchandize  and  Commodities,  were  acquainted 
with  the  Order  and  Motion  of  ail  the  Stars,  knew 
how  to  take  the  Latitude  and  I ongitude,  and  weie 
perfectly  read  in  the  Art  of  Navigation,  to  wh;*t 

purpofe 
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purpolc  would  all  be,  if  there  were  no  Foreign 
Trade  ? We  fhould  have  no  Ships  to  navigate  to 
thofe  Countries,  nor  oecafion  to  make  ufe  of  thofe 
Languages,  nor  to  make  ufe  of  thofe  Commodities; 
what  would  this  Ifland  be  without*  Foreign  Trade, 
but  a place  of  Confinement  to  the  Inhabitants,  who 
( without  it ) could  be  but  a kind  of  Hermites,  as 
being  (eparated  from  the  reft  of  the  World  ; it’s  Fo- 
reign Trade  that  renders  us  rich,  honourable  and 
great,  that  gives  us  a Name  and  Efteem  in  the 
World,  that  make*  us  Mafters  of  the  Treafures  of 
other  Nations  and  Countries,  and  begets  and  main- 
tains our  Ships  and  Seamen,  the  Walls  and  Bulwatks 
of  our  Country ; and  were  it  not  for  Foreign  Trade, 
what  would  become  of  the  Revenue  ( as  one  hath 
Ingenioufly  •bferved  ) from  fix  to  eight  hundred 
fl!  ’/.‘r’*”**  thoufand  Pounds  for  Cuftoms,  and  what  would  the 
Rents  of  our  Lands  be  ? The  Cuftoms  would  to- 
tally fail,  and  our  Gentlemens  Rents  of  thoufands 
per  annum,  would  dwindle  into  hundreds. 

VIII.  Merchants  in  England  were  always  favoura- 
bly provided  for  by  the  Common  La  w of  this  King- 
dom. By  the  ancient  Laws  of  King  Alfred  it  was 

, provided,  SDcfenOue  fuit  que  nul  ^crcjjant-'aUm  nc 

cap. i.  bantnft  anglttetre,  fojfque  aur  quatec  Jfalretf,  nc  que 
SrtL  f.  nul  Dtmeuraff  in  la  terce  outer  quacante  joucjJ : Merca- 
1 catorum  navtgta}  “Vtl  inimtcorum  quidcm  quacunqut  ex  alto 
Mt  i . cap.  1.  ^ uullis  jaUata  tempeflatibus  ) in  portum  alsqucm  invebtn- 
tur  tranquilla  pace  fruantur , qmnettam  ft  marts  aft  a flitcli- 
btts,  ad  domictlturn  aliquod  ilLtftrs , ac  pacts  beneficio  dona- 
tum  navis  appulerit  smmica , at  que  ijlucnauta  confugerirtt , 
ip  ft  dr  ret  illorum  omnes  augufla  pace  potiimtur. 

IX.  Again,  by  the  Grand  Charter  of  our  Liber- 


£tt  de  Com ■ 
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MagnaCbarta, 
cap.  jo. 


ties,  they  are  provided  for  in  thefe  words : Omnet 
Mere  at  arts  nijl  publice  antta  prohibit  fuetint , babtant  fal- 
vum  dr  fecurum  conduftum,  exire  de  Anglia , & venire  in 
Angham , dr  morari , dr  ire  per  Angliam  tarn  per  terram_ 
quant  per  aquam,  ad  emend* w vel  vendendum  (ine  omnibus 
main  telnet  it  per  antiquas  dr  r ell  as  confaetudines  prate*  quam 
in  tempore  guerrei.  Et  fint  de  terra  contra  not  guerrilla,  dr 
tales  mueniantur  in  terra  no(bra  in  principio guerret , attach;- 
dritttr  fine  damno  cerptrum  [ itornm , vel  rerum.  donee  ficiafmr^ 
■'  . 4 
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a nobis,  'ucl  a Capitals  Jufliciarto  ncflro , quortiodo  Mercato- 
rts  rerra  noftra  traiiantur,  qui  nunc  snveniuntur  in  terra 
ilia  contra  nos  gtterrtna  ; & /ino/lrifahi  fmt}  ibt  alii  falvi 
fint  in  terra  no  jlra. 

1.  By  which  it  is  declared,  that  all  Merchants 
Strangers  might  be  publickly  prohibited  to  Trade 
into  this  Realm,  be  they  in  Amity,  or  otherwife. 

2.  All  Merchant-Strangers  in  Amity,  except  fuch 

as  be  fo  publickly  prohibited,  fhall  have  late  and  Addit  Cj«c«, 
fure  conduct  in  feven  things, 
i.  To  depart  out  of 
To  come  into 
To  tarry  in 


l. 

?• 

4- 


By  Water  and  Land  to  go  in,  and>\ 
through 

To  buy  and  fell. 

Without  any  manner  of  evil  Tolls. 
By  old  and  rightful  Cuftoms. 


5 England. 


Mercatores , 
quad  non  tan  - 
turn  dc  bti  qui 
temper  arum 
in  hojltco  mo- 
nm  agitant, 
intelhgendum 
tjl.ftdut  de 
fubdltis  perpe- 
tuts  • nam  (3 
horum  vita  ab 
arrmt  alien*: 

FA  aefub  hoc  nomine  continents  fimul  alii  opificet  (2  artifices  quorum  quajlus  fa. 
ecus  am.it,  non  helium.  Cronus  de  Jure  belli, Itb.  3.  cap.  1 t . § 1 1. 

X.  But  concerning  fuch  Ivferchant-Strangers, 
v/hofe  Prince  is  in  War  with  tire  Crown  of  England , 
if  they  arc  found  within  the  Realm,  at  the  begin- 
ning of  the  War,  they  fhall  be  attached  with  a Pri- 
vilege and  Limitation,  t.e.  without  harm  of  Body 
or  Goods  j with  this  limitation,  until  it  be  known  to 
f is.ing,  or  his  Chief  Juftice  *,  how  Merchants  * That  is;  the 
o‘  gland  are  ufed  and  intreated  in  their  Country,  Keeper  or' m - 
and  accordingly  they  fhall  be  ufed  in  England , the  in  his 
Coe  being  Jus  Belli.  But  for  Merchant- Strangers  !drc™e’  , 
that  come  into  the  Realm  after  War  begun,  they  mjx\m^,’lr 
may  be  dealt  withal  as  open  Enemies,  it  being"  the  vanda. unt 
Policy  of  England  ever  to  entertain  Merchant-Scran-  r*  Butt,  c o.  ?. 
gers  fairly.  In  the  1 8th  year  of  Ed.  i.  rn  die  Purlia-  5}. 

ment  Roll  it  is  contained  thus:  Gives  London  petunt  , 
quod  alienigem  Mercatores  exptllantur  a Civitete,  quia  dt  ^ Jr  !/  f1' 

eantur  ad  depauper  at  ionem  Civtum,  See Re  j pouf  to  ,,„w*  r , L"  * 

lit x intends!  quod  Mercator ts  cxi rants  funt  ulonci  & uti- 
les tnagnatibus } &c.  O'  rton  habtt  Concilium  eoi  txtelltndi. 

However,  though  great  immunities  were  granted^,  rak'-n, 
them,  yet  they  always  found  ^retie>  that  they  (hould  >h  Ssi. .*/  w 

not  ^ • 
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4 H.  4.  cap.  5. 

5 «.  4-  «/•  9- 


4 Scat.  17.  £. 
4.C.1 . confirm- 
ed by  3 H.  7. 
c.  8. 

11  8H.6.C.14. 
It  H. 7. cap. 1 4. 
Xz  M.8.  c«*/>.  8. 
.1  Eli^.cap.  1. 
C’«.  i.  Inft.fol. 
74;. 

/.eg.  4»«e.  c^. 
r^c  mtriJ.  & / il - 
cedi'.  i»  Lef. 
mere  is  66.  £? 
m Lc".  >nercH 
■207.  uc  verb. 
Jlgruf. 


r.  ejieiets  83. 

mji. 


Van!  di  Ctlpr. 

•«  '■  /;•  •••»  ff. 

u’r  I’j  , 
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not  ca'rry  out  the  Merchandize  which  they  brought 
in. 

XI  And  at  this  day,  if  they  bring  in  any  Mer- 
chandize into  the  Realm,  and  fell  the  fame  for  Mo- 
nies, they  are  to  beftow  the  fame  upon  other  Mer- 
chandizes of  England,  without  carrying  of  any  Gold 
or  Silver  in  Coyn,  Plate  or  Mafs  out, on  forfeiture; 
the  principal  reafon  of  this  was  as  well  to  pfeferve 
and  keep  the  Gold  and  Silver  within  the  Realm,  as 
for  the  increafe  of  the  Manufactures ; and  the  lame 
at  this  day  extends  as  well  to  Denizens,  fomade  by 
Letters  Patents,  as  Strangers however  he  may  ufe 
the  fame  in  payment  to  the  King’s.  Liege  People, 
without!  incurring  the  Penalty  of  the  Statute  of  4 
H.  4.  but  yet  in  ftridnefs  of  Law,  ought  not  to  re- 
ceive * any  Gold  in  payment. 

XII.  All  Merchant-Strangers  that  (hall  be  made 
Denizens,  either  by  the  King’s  I.etters  Patents,  or 
by  Ad  of  Parliament,  muft  pay  for  their  Merchan- 
dize like  Cuftom  and  Subfidy,  as  they  ought,  or 
fhould  pay  before  they  were  made  Denizens. 

XIII.  Every  one  that  buys  and  fells,  is  not  from 

thence  to  be  denominated  a Merchant , but  only  he 
who  trafficks  in  the  way  of  Commerce,  by  impor- 
tation or  Exportation;  or  otherwife  in  the  way  of 
Emption,  Vendition,  Barter,  Permutation,  or  Ex- 
change, and  which  makes  it  his  living  to  buy  and 
fell,  and  that  by  a continued  affiduity,  or  frequent 
Negotiation  in  the  Myftery  of  Merchandizing  : But 

thole  that  buy  Goods  to  reduce  them  by  their  own 
Art  or  Induftry  into  other  Forms  than  formerly 
they  were  of,  are  properly  called  Artificers,  not 
Merchants : Not  but  Merchants  may,  and  do  alter 
Commodities  after  they  have  bought  them,  for  tiie 
more  expedite  Sale  of  them,  but  that  renders  them 
not  Artificers,  but  the  fame  is  part  of  the  Myftery 
of  Merchants;  but  Perlons  buying  Commodities, 
though  they  alter  not  the  Form,  yet  if  they  are 
fuch  as  fell  the  lame  at  future  days  of  payment  for 
greater  price  than  they  coft  them,  they  are  not  pro- 
perly called  Merchants , but  are  Ujurers,  though  they 
obtain  fcveral  other  names, as  (Van  bwj'e  Keeptrs,:ind 

the 
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the  like;  but  Bankers  and  fuch  as  deal  by  Exchange, 
are  properly  called  Merchants. 

XIV.  The  Wares,  Merchandizes,  Debts  or  Duties  117.  B. 
that  "Merchants  have  as  joynt  Traders,  or  Partners,  33  E.  3.7.  Ca. 
lhall  not  go  to  the  Survivor,-  but lhall  go  to  the  Ex-  i'3 
ecutor  of  him  that  isdeccafcd.  And  the  Executo  ;nay  ?em  merest  or  i- 
joyn  in  an  Action  with  the  furviving  Merchant,  2 am  jus  accre- 
Levins  18S.  H.b.againft  Huff  am.  feewh  inter 

If  two  joynt-Merchants  occupy  their  Stock, Goods,  per 

and  Merchandize  in  common  to  their  common 
profit,  one  of  them  naming  himfelf  a Merchant,  nonb.Jsrt.  * 
lhall  have  an  account  againit  the  other  naming  him  * Co.j„(  , . 
a Merchant ; and  fhall  charge  him  as  Receptor  * at *7*  £ 
riorum  tpftus  B.  ex  yuacunejut  can  [a  & contrail  it , ad  com  - ~JU 
muncm  utilitatem  ipforum  A.& B.provenient  ftcut per  Legem  ’ 1,4 
Aiercatoriam  rationahliter  mcnjlrare  potent , 10  l!~.  16 .a. 

If  there  be  feveral  Owners  of  a Ship,  and  they  fall  ux  c 
out,  the  Ship  notwithftanding  this  Variance  may  Par.:  1 

make  one  Voyage  upon  their  Common  Charge  J 
and  Adventure,  before  fuch  time  as  they  fhall  be 
ib  much  as  heard  to  dilTolve  the  Partncr-ihip  ■ but  if 
after  that  they  cannot  Agree,  he  who  defircs  to  be 
Free,  is  to  offer  to  the  reft  his  Part  at  a Price, 
as  he  will  either  give  or  take  ; which  if  lie  will  not 
do,  and  yet  refutes  to  fell  the  Ship,  forthwith  the 
reft  of  the  Owners  or  Partners  then  may 
Rig  the  Ship  at  their  own  Charge,  and  upon  the 
Adventure  of  the  Re  filler,  fo  far  as  his  Part  dctll 
extend,  without  any  Account  to  be  made  unto  him 
of  any  Part  of  the  profit  at  her  Return.  But  they 
arc  bound  to  bring  her  Horrie  fale,  or  to  anlvver 
him  the  value  of  his  Part:  But  if  the  Perions  Part- 
ners who  have  the  greateft  Share  or  Part  of  the 
Ship  refufe  to  continue  the  Paitnerihip,  with  one 
who  hath  but  one  Part  or  a linall  Share  in  the 
Ship,  who  cannot  fell  or  Part  with  his  Parc  at  a 
Price  fet,  without  great  Lois,  nor  is  or  /Pbiiitv  to 
Buy  their  Parcs,  then  are  they  all  Bound  to  put  the 
Ship  to  an  Appraifment;  and  fo  dilpolc  of  her  bv 
Sale,  or  letting  her  forth  on  the  Voyage  according 
to  luch  Appraifhient.  And  it  for  want  of  Buyers, 
the  Poor  partner  can  neither  avoid  the  Oppreflion. 

R r of 
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die  Richer,  nor  vet  the  Rich  fatisfie  the  poor  Man, 

‘ ho  alio  may  be  obflinate  and  wilful,  then  may 
* Judge  of  the  Admiralty,  Sentence  or  decree  the 
i:uc,  as  he  may  do  in  Omnibus aim  home  fidei  Attion- 
nibtrs.  Lex  Airrcat.  120,  12 1. 

r l»«  nn  Action  open  the  Cafe  againft  A.  the  Plantiff 
i-rc«hrn  avo  declares  upon  the  Cuftoni  between  Merchants,  c ire. 
pro,  :'co.  That  if  two  Merchants  are  found  in  Arrear  upon 
a <1  Account,  and the\  promife  to  Pay  it  at  certain 
Days,  that  any  or  either  of  them  may  be  chargod 
for  the  whole  lingly;and  then  fhewed  the  account  that 
A,  and  H were  found  it)  Arrear  fo  much  &c.  And 
promiied  to  Pay  it  at  certain  Days,  hut  did  not, 
and  the  Piantiff  brought  his  Adtion  againft^.  only, 
and  rclblved  that  it  lay.  Child  again!!  Guyot , 2 
Rt,l!(  Abr.  ~o». 

If  two  Merchants  have  a joynt  Trade,  and  one  of 
them  accept  a Bill  of  Exchange,  il  he  do  not  pay 
it,  an  Adrion  lyes  againft  the  other.  Per  Iivijden, 
Stiles  ;~o.  but  rather  againft  both. 


/Martin  verfu 

•iw^.  i y.jf, 

A?.  2 . 0 ro. 


XV.  And  as  the  I.aw  eftablifhes  fecurity  for  their 
Fp  fb  it  • :v,s  them  other  Immunities  in  their 
v omm  cc  , for  i'~  one  Merchant  draws  a Bill  of 
l x .i  • ■ e . n a;  other,  he  it  in-Land  or  out-Lanu, 
( if  •'  re  1 y way  c.-i  Exchange  ) the  acceptance  of 
::  .f.1.1  i-y  the  Parrv  ffi.di  bind  him  to  tiiat  Party, 
ro  v’foie  ufe  the  kP.ncv  in  the  Bill  is  to  be  paid, 
he  nay  bring  Ins  Action  in  his  own  name,  ptr 


r.  riti  f , ram. 

s\  nf  ; 5 if  ir,  d’  a third  Per fon,  that  is  a Stranger 
1.  I,  fhali  a .cept  the  fame  [or  the  honour  of  the 

; v :t,  ir  Hi  all  bind  him  as  effectually,  as  if  he  upon 
vv.icm  vbc  Bill  was  drawn  had  accepted  it  j and 
rnir.  by  the  Cuftom  of  Merchants. 

Merchandize  is  fo  Uifiverliil  and  Extend ve,  that  it 
;s  in  a nfr.nner  Impoffiblc,  that  the  Municipal  Laws- 

• vi  anyone  Realm  fhould  be  futficient  for  the  or- 

• a-i  ing  of  Affair*  and  Traffick  relating  to  Merchants. 

■ e i aw  concerning  Morchants,  is  called  the  Law 

v.unr  trom  Ls  Uni verfal  concern,  whereof  all 

■ ' ■■ons  do  take  fpccial  knowledge,  and  the  Com- 

mon 
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mon  and  Statute  Laws  of  England.  takes  notice  of 
the  Law  Merchant,  and  leave  the  Caules  of  Mer- 
chants in  many  Inl'aneesto  theirown  peculiar  Law. 

As  in  the  1 3 Ed.  4.  g,  10.  A Merchant  Stranger  made 
Suit  before  the  Kings  Privy  Council,  lor  certain 
Bails  of  Silk  Felonioufly  taken  from  bi  n,  where- 
in it  was  moved  that  tills  matter  fhouldbe  determi- 
ned at  Common  Law ; but  the  Lord  Chancelor 
anfwered,  that  this  Suit  is  brought  by  a Merchant, 
who  is  not  bound  to  fue  according  to  the  Law  of 
the  Land,  nor  to  tarry  the  Tryal  of  12  Men.  And 
it  was  there  lil.cwife  refolved  by  all  the  Ju Rices, 
that  if  tha  Merchandizes  of  fuch  a Merchant  Stran- 
ger be  ftolen  and  waved  by  a Felon,  the  king  him- 
iclf  fnall  not  have  them  as  Waifs,  otherwife  of 
the  Goods  of  a Common  Perlon.  Vid.  27  Ed.  3.  can'. 

20. 

In  War,  Merchants  in  an  Enemies  Councry,  are 
Priviledged  from  any  Violence  to  be  offered  them. 

Grot.  Je  jure  belli  et  facts,  lib.  2.  cap.  1 1 . (eel  J2. 

There  arc  likewife  ( for  the  accommodation  of 
Commerce  and  Trafiick  ) in  all  Countries,  Privi- 
ledged Ships  and  Boats  lerving  the  Country  or  the 
Prince ; which  have  great  Prerogatives  of  being. 

Free  of  Imports  and  Cuftoms,  and  not  fubject  to 
Arrelts.  And  all  Ships  are  fubject:  to  this  Service 
upon  Command,  and  if  they  refufc,  the  Ships  are 
Forfeited,  hy  the  Law  Maritime,  Lex  Mtrcat.  1 10, 
in.  • 

If  a Merchant  commit  any  Offence,  for  which  ■ 

fie  is  to  he  Amerced,  this  Amercement,  fhall  be 
Salvd  Mercbandtx.it  Cud.  l’or  that  Trade  and  1 r.i flick  is 
the  Livelyhood  of  a Merchant,  and  thg  Life  of  the 
Commonwealth,  wherein  the  King  and  every  Sub  - » 

ject  hath  an  Intercft.  Magna  Cb  cap,  14.  > !«/?. 

28. 

By  the  Scat,  of  the  p II  4.  cap.  7.  Merchants  AIie.fi 
.fhall  be  ufed  m this  Realm  ;»«  Denizens  be  in  others.  , 

To  call  a Merchant  Alien  Bankrupt  is  Action 
able,  '/itrlort  cent  Altriijo/t.  Tel,  t jS,  r.  Jin l it. 

I 

M4r  ■>  ^ 

\ >/-.in  delivered  KctOes  to  be  foil  tn  Spain,  »hb-  J 

ft  r 7 Factor  f 
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Fa&or  fells  to  one  who  becomes  a Bankrupt,  and 
it  is  a Law  in  Spain,  that  if  the  Factor  enter  it  be- 
fore  a Regifter  and  had  a Teftimonial,  that  he . fhall 
be  difeharged.  And  the  Court  laid  we  will  judge 
here,  that  he  fhall  be  difeharged.  Caps  and  Tucker, 
1 Rolls  Rep.  497. 

Debt  upon  a Bill  by  a Merchant,  to  pay  Foreign 
Coin  amounting  to  lb  much,  to  be  paid  upon  the 
Fcalt  of  the  Purification  called  Candlemas  day.  Upon 
von  eft  falium pleaded,  Verdtcl  for  the  PlantifF.  Moved 
in  Arreft  of  Judgment  .that  the  Declaration  was  not 
good,  bccaufe  Payment  at  Candlemas  is  not  known 
in  our  Law,  vet  the  Judgment  was  affirmed,  for 
that  amongft  Merchants,  fuch  Payment  is  known 
to  be  on  the  iotb  of  February,  and  the  Judges 
ought  to  take  notice  of  it,  being  ufed  among  Mer- 
chants, for  the  maintenance  of  Traflick,  Perrifon 
and  Pcuuteys  cafe,  Ttl.  j 1 Brow.  10;. 

Mid*,  u (3  XVI.  All  other  Subjects  are  retrained  to  depart 
£ ‘5*  pT;  the  Realm,  to  live  out  of  the  Realm,  and  out  of 
fd.  the  King’s  Obedience,  ifthe  Kingfo  thinksfit  ■ but 
375.  "l  Merchants  arc  not,  for  they  may  depart,  and  the 
fame  is  no  contempt,  they  being  excepted  out  of  the 
Statute  of  j R.  2 cap.  2:  And  by  the  Common  Law 
they  might  pafs  the  Seas  without  Licence,  though 
not  to  Merchandize. 

XVII  It  was  once  conceived,  that  thofe  Laws 
which  were  prohibitory  again!!  Foreign  Goods,  did 
not  bind  a Merchant-Stranger ; but  it  was  ruled  o- 
therwile : l'or  in  the  Leagues  that  are  now  efta- 
blilhed  between  Nation  and  Nation,  the  Laws  of 
cither  Kingdom  arc  excepted  ; and  therefore  as  the 
Enplifh  in  France,  or  in  anv  other  Nation  in  Amity' , 
19  U ?•  are  fubjeef  to  the  Laws  of  that  Country  where  they 
. refide  ; fo  mult  they  of  France , or  any  other  Coun- 
lominjononi  be  iubjedt  to  the  Laws  of  Entland , when  reli- 
I'tlr,  Psjcb.  dent  here  j and  thereinto  il  a French  man  imports  any 
31S  F.H^. i n the  Points,  Laces,  Belts,  Flats,  and  the  like,  they  are 
Exchequer,  forfeited. 

XVIJI.  The  marking  of  Goods  is  of  a great  con-, 
fequence,  as  in  relation  to  the  letling  the  property 
of  the  Merchandize  in  the  right  Owner ; and  in 
$ C *»um 
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Courts  of  Jufticc,  both  the  Civil  Law  and  the  Com- 
man  Law  hath  a great  refpetft  to  the  fame,  therefore 
the  ufe  has  been,  that  every  particular  Merchant 
hath  his  particular  Mark  appropriated  to  him ; by 
which  means,  if  the  Perfon  is  of  any  value  conii- 
derable,  as  in  relation  to  Commerce,  his  Mark  is 
prelently  known. 

Every  Merchant  is  to  fet  down  his  Mark  upon  his 
Books  of  Accompt  , wherewith  his  Commodities 
are  marked  ; fo  Companies  and  Societies  have  their  ^.he  ('jJt1ers 
particular  Mark  : No  Merchant  ought  to  ufe  ano- 
ther  Mark,  without  leave  firft  had  of  the  Party  whole  Member  a 
Mark  the  fame  is ; for  as  Flags  are  the  Enfigns  that  particular 
give  conufancc  of  the  Nation  whole  Ships  they  are,  *lwlc>  which 
fo  Marks  are  to  afl’ertain  the  Owners  of  their  Pro-  ^Z^\i'Z'ro 
perty,  without  confufton  or  damage  : And  though 
to  fet  the  Mark  of  another  Man  alters  not  the  Pio-  oUCa  partuu- 
perty,  yet  it  may  work  fuch  a detriment  as  may  be  lar  order  arJ 
very  mifehievous;  and  therefore  by  the  Common  Law  !£ive  ,,f"  the 
of  England,  if  j f.S.  lhall  malicioufly  fet  the  mark  ‘ 

of  J.  D.  upon  his  Goods,  to  the  intent  J.  D.  lhail  or  other  Ccm 
may  be  brought  into  any  trouble,  or  put  to  any  dam-  rauic.*.,  \ o» 
age  or  charge,  an  Action  of  the  Cafe  will  lie  againl! 

f:  * 
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J.  Fail. i r,  r.  tjihiiijicationi 
generally  conjidcrcd,  in  refe- 
rence to  tii  ir  employment. 

II.  Of  C ommifftons^and  the  words 
in  tic that  qualifie  them 
in  their  employment. 

}1I  Of  Cornmijfiont  to  Factors 
th.it  limit  their  actions. 

IV.  Of  ‘i  Fail  or  that  dealt  for 
fevctal  Merchants,  of  the  Ob- 
ligations that  oblige,  and  not 
oblige  each  other. 

y.  Of  their  power,  conftdncd  in 
reference  to  the  difpenfing 
with  the  Debtors  of  their 
Principals. 

VI.  H here  the  falfc  Entry , or 
Unfiithfulnefs  of  the  Fallor 
fubjetis  him  to  anfwcr  dam- 
age to  his  Principal  j and  of 


the  like  committed  by  the 
Principal,  where  to  anfwcr 
to  the  Fail  or-  ., 

VII.  Of  Goods  remitted  to  Fac- 
tors, and  led  in  their  poffcjji- 
on,  who  be  ns  the  misfortune. 

VIII . Hills  of  Exchange  drawn 
on  the  Factor  by  the  Princi- 
pal, and  accepted , but  before 
da>  of  Payment  the  Principal 
becomes  Bankrupt, whether  the 
fame  mufl  be  paid. 

IX.  Of  Freighting  of  Ships  by  a 
Factor,  where  he  is  obliged  to 
fee  the  fame  difeharged. 

X.  Of  the  general  ({tiles  to 
be  ufed  touching  the  Con- 
Jlruclion  of  their  ailions. 


J.  A FaCtor  is  n Servant-  created  by  a Merchant’s 
x\_  l etters,  and  takecn a kind  of  Provifion  called 
Factorage,  fucli  Pa'fons  arc  bound  to  anfwcr  the 
lofs,  which  happens  by  over-pafling,  or  exceeding 
their  Commiffion  ; but  a fimple  Servant,  or  an  Ap- 
prentice can  only  incur  his  Mailer’s  difpleafiire.  The 
Spaniard  hath  a Proverb,  Quiets  gaff*  Commiffion,  pttrde 
Trovijum  ; He  that  exceeds  his  Commifon,  flsall  lofe  his 
Faiiarage : Put  time  and  experience  hath  taught 

them  to  know  better  things  ; for  now  it  is,  Subolca 
la  gaga.  His  Pur  ft  mufl  pay  for  it.  The  gain  of  Facto- 
rage is  certain,  however  the  fuccefs  of  the  Voyage 
proves;  and  it  is  the  prudence  of  Merchants  to 
chufe  honed  and  induftrions  Persons,  for  otherwifo 
the  Factor  may  grow  rich,  and  the  Merchant  poor, 
the  frit  being  litre  of  his  Reward,  the  litter  uncer- 
tain of  ills  Gain. 
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II.  In  Commiflions  they  now  generally  infert 
rhele  words  : Difpofe,  do,  and  deal  therein , as  tf  it  were, 
yuur  own ; by  which  the  a&ions  of  die  Factor  are  to 
be  cxcufed,  though  it  turns  to  his  Principal's  lofs,  be- 
caufe  'it  fhall  be  prefumed  he  did  it  for  the  bed,  and 
according  to  his  diferetion. 

III.  But  bare  Commillion  to  a Factor,  to  fell  and 
difpofe,  wiil  not  enable  him  to  truft,  or  give  further 
day  of  payment;  for  in  the  due  execution  of  his  Autho- 
rity, he  ought  on  a Sale  to  receive  quid  pro  quo,  and 
as  he  delivers  one  to  receive  the  other ; for  otherwife 
by  that  means,  as  they  may  truft  lix  Months,  they 
may  truft  fixteen  years:  Nor  by  the  virtue  of  that 
Claufe,  of  Doing  as  if  it  were  their  own,  may  they  truft  7 jJc.  D.  l{. 
out  to  an  unreafonablc  time,  as  ten  or  twenty  years  /<«•  416.  liar- 
inftead  of  one,  two,  three  Months,  which  is  the  **d- 
cuftomary  time  for  the  like  Commodities : And  lb 

it  was  adjudged,  where  one  had  rcufitted  Jewels  to 

his  Factor  in  Bar  ban,  who  difpofed  of  the  fame  to  Mod.  xo».jor. 

Aiullcfhack  the  Emperour,  for  a Sum  certain  to  be 

paid  at  a time,  which  being  elapfed,  the  Facftor  not 

obtaining  it,  was  forced  to  make  the  lame  good  to 

his  Principal. 

IV.  Again,  one  and  the  lame  Factor  may  a<ft  for 
fcveral  Merchants,  who  mull  run  die  joynt  rilque 
of  his  actions,  though  they  are  meer  Strangers  to 
one  another  as  if  five  Merchants  {hall  remit  to  one 
Fabtor  five  diftinot  Bales  of  Goods,  and  the  Factor 
makes  one  joynt  i>a!e  of  them  to  one  Man,  who  is 
to  pay  one  moiety  down,  and  the  other  at  lix  Month-, 
end  ; if  the  Vendee  breaks  before  the  fecond  pay 
ment,  each  Man  mult  bear  an  equal  fharc  of  the  lob. 
and  be  contented  to  accept  of  their  Dividend  of  the 
Money  advanced. 

But  if  Inch  a Factor  draws  a Bill  ol  Exchange  up- 
on all  thole  live  Merchants,  and  one  of  them  accept*, 
the  liune,  the  others  Hull  not  be  obliged  to  make 
good  the  payment,  'Tawen  quiere  de  hoc.  . 

V.  And  asdic  Authority  and  truft  repolccj  in  Eac-  \ ~ ?44, 

tors  is  very  great,  fo  ought  they  to  be  provident  in  ** 

their  actions  for  the  benefit  of  their  Principals  ; and  Turn-r  lf/,.ch. 
therefore  if  Fa&ors  flvall  give  time  to  a Man  for  pay-  24,  if."  : 

: " K.  r 4 ment 
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ment  of  Monies  contracted  on  Sale  of  their  Princi- 
pals Goods,  and  after  the  time  is  elapfed,  they  Ihall 
1'eii  Goods  of  their  own  to  fuch  Perfons  for  ready 
Cafh  ( leaving  their  Principals  unreceived  ) and 
then  fuch  Man  break,-  and  become  infolvent,  the 
Factor  in  equity  and  honefty  ought  to  make  good 
the  Ioffes,  for  they  ought  not  to  difpenfe  with  the 
non-payment  of  tlwir  Principals  Monies,  after  they 
become  due,  and  procure  payment  of  their  own  to 
another  Mans  lofs;  but  by  the  Laws  of  England  they 
cannot  be  compelled. 

VI.  Yet  if  Goods  are  remitted  toa  FaCtor,  and  up- 
, on  arrival  he  fiiail  make  a falfe  ILnrry  at  the  Guftom- 
Boufe,  or  Land  them  without  the  Cuftomer,  where- 
j"c'jn  ft  "f>7'  by  they  fhall  incur  a feiaure  or  forfeiture,  whatfoe- 
i.iw’sRvp.gj-  ver  the  Principal  is  endamaged,  he  muft  inevitably 
make  good,  nor  will  fuch  general  claufe  help  him 
as  above : But  if « Factor  makes  his  good  Entry  accor- 
ding to  the  Envokcj  or  his  Letter  of  Advice,  and 
it  falls  out  the  fame  are  miitaken,  if  the  Goods  fhall 
be  loft,  yet  the  Factor  is  difeharged. 

And  as  Fidelity,  Diligence,  a;id  Ilonefty  are  ex- 
pected from  the  Factor,  fo  the  Law  requires  the 
like  from  the  Principal,  judging  the  Act  of  one  to 
be  the  ACt  of  the  other ; and  therefore  if  a Merchant 
fhall  remit  counterfeit  Jewels  to  his  FaClor,  who 
fells  and  difpofes  them  for  valuable  Conftderations, 
as  if  they  were  right,  if  the  Factor  receives  any  loft 
or  prejudice  thereby,  by  Imprilonment,  or  other 
Punifhment,  the  Mafter  fitall  not  only  make  good 
the  damage  to  ihe  Factor,  but  alfo  render  Statisfao 
tion  to  the  Party  damnified : And  fo  it  was  adjudg- 
ed, where  one  How  was  poffelled  of  three  counter- 
' feit  Jewels, and  having  Factors  in  Barbsry, and  know- 
ing one  Sum  hem,  a Merchant,  was  Refident  on  the 
place,  configns  thole  Jewels  tp  his  Factor,  who  re- 
ceiving them,  intreated  Southern  to  lull  thofe  Jewels 
for  him,  telling  him  th;,:  they  wtre  good  Jewels  ; 
whereupon  Souther r.,  not  knowing  they  were  coun- 
terfeit, fold  them  to  the  King  of  liarbary  for  eight 
hundred  pounds  (that  r e ing  worth  really  but  one 
hundred  rounds ) 2 ml  d/divered  :Lc  Money  to  the 

1 actor 
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Fador,  who  remitted  the  fame  to  How  ; the  King  HiU.  % 5 y4c. 
of  Barb  ary  not  long  after  finding  himfelf  cozened,  a Hfp.  5. 
committed  Southern  to  Prifon  till  he  repaid  the  eight  Cr°'  *• 
hundred  pounds.  Whereupon  Southern  coming  for  Bnd^mantl6, 
England , brought  his  Adion  againft  How,  and  had  127 • Popbam.’ 
Judgment  to  recover  his  damage,*  for  the  Principal  >43.  not  re- 
fhall  anfwer  for  his  Fador  in  all  cafes  where  he  is  ^lvfJ  in  t^iat 
privy  to  the  Ad  or  Wrong:  And  fo  it  is  inContrads,  bo°  ' 
if  a Fader  fhallbuy  Goods*  on  the  account  of  thejjf'^J  cl,S’ 
Principal  ( efpecially  if  he  has  ufed  fo  to  do  ) the  and \Soa»!t'\ 
Contrad  of  the  Fador  will  oblige  the  Principal  to  Cafe,  Gold  sin. 
a performance  of  the  Bargain.  f*L  137. 

VII  When  Fadors  have  obtained  a Pr avenue  of 
profit  for  their  Principal,  they  mufl  be  •careful  how 
they  difpofeof  the  fame,  for  without  Commiffion 
or  Order  they  muft  be  rcfponfible.  Goods  remit- 
ted to  Fadors,  ought  in  honefty  to  be  carefully  pre- 
ferved,  for  the  truft  is  great  that  is  repofed  ; and 
therefore  a Fador  robbed,  in  an  Account  brought  a- 
gainfl  him  by  his  Principal,  the  famefhall  difeharge 
him  * And  fo  it  is  if  a Fador  buys  Goods  for  his  * Southel'r 
Principal  which  afterwards  happens  to  be  damnifi-  Cafe,  c«t,  hi. 
ed,  the  Principal  muft  bear  the  Misfortune  : But  ®3- 
if  a Fador  fhall  difpofe  of  the  Goods  of  his  Princi- 
pal, and  take  Money  that  is  falle,  he  fhall  there 
make  good  the  lofsj  yet  if  he  receives  Monies,  and 
afterwards  the  fame  isbyEdid  or  Proclamation  lefT- 
eped  in  value,  the  Merchant,  and  not  the  Fador, 
muft  there  bear  the  lofs. 

■ Again,  in  Fetters  of  Credit,  the  Fador  muft  be 
fure  to  fee,  whether  the  Commiffion  is  for  a time 
certain,  or  to  fuch  a value,  or  not  exceeding,  fuch 
a Sum,  or  general,  in  which  ho  muft  have  a care- 
ful Eye. 

■ VIII  A Merchant  remits  Goods<o  his  Fador,  and 
about  a Month  after  draws  a Bill  on  him,  the  fac- 
tor having  Eflfedstn  his  hands,  accepts  the  Bill,  then 
the  Principal  breaks  againft  whom  a CommilTicn  - 

of  Bankrupts  is  awarded,  and  the  Goods  in  the  Fac-  tv  nu\-  P(jr‘r{,. 
tors  hands  are  feized ; it  has  been  conceived,-  the  have  in  iWh  • 
Fador  muft  anfwer  the  Bill  notwichltanding,  and  ca,e- 
ccjne  in  a Creditor  for  fo  much  as  he  was  cn- 
,*  . . . : ; : * "*  foicei 
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forced  by  renfon  of  his  acceptance  to  pay. 

IX.  If  a Factor  enters  into  a Charter-party  with  a 
Mailer  for  Freightment,  the  Contract  obliges  him ; 
but  if  he  lades  ab  u;rd  generally  the  Goods,  die  Prin- 
cipals and  the  lading  are  made  liable,  and  not  the 
Factor,  for  the  Freighmenr. 

The  Principal  orders  his  Faftor,  tlrat  as  foon  as  he 
hath  loaded  ( lie  having  Monies  in  his  hand  ) to 
make  an  AlTurance  on  tnc  Ship  and  Goods,  if  the 
Ship  happens  to  mifc.trry  by  tire  Cultom  of  Mer- 
chants, he  fliall  anl'wer  the  fame,  if  he  hath  neglec- 
ted liis  Commiffion  • lo  it  is  if  he  having  made  an 
Aifurance,  and  lofs  hath  occurred,  he  ought  not  to 
rna  e a Compofition  without  orders  from  his  Prin- 
cipal. 

X.  Gem-rally  tire  adtions  ofFadors  do  depend  on 
Be  h g.  .v.!’  i ; tg . Freighting,  and  all  other  the  Heads 
that  have  been  treated  in  the  Second  Book,  by  which 
their  employment  is  univer  >1  in  Matters  Maritime 
and  of  Commerce  ; and  '.hequeftions  which  would 
arile  touching  the  lame  it  treated  on,  would  be  in 
infinitum:  However  thefe  are  to  be  the  Standard  rules 
which  fhould  govern  their  adions,  viz.  honefty, 
faithfulncls,  diligence,  and  obferving  of  Commifli- 
on,  or  Inttrudions,  which  being  conlidercd,  and 
weighed  by  thole  that  Ihall  be  judge  of  their  Adions, 
it  right  underflanding  and  determining  of  the  mat- 
ters anting  between  them  and  their  Principals, 
would  foon  he  ended. 

But  thole  lores  of  Factors  that  have  wanted  thofe 
things,  lekiojn  or  never  render  any  other  account, 
but  long  and  tedious- Chancery-Suits,  by  which  they 
not  only  have  endamaged  their  very  Trade,  but 
feck  to  marry  their  Principals  to  a double  affliction, 
by  obliging  them  #n  lue  either  a Beggar,  or  thar 
which  is  worle,  a naughty  Man 

On  die  other  hand,l  adors  that  behave  thcmfelves 
worthily  and  prudently  in  die  Service  of  their  Prin- 
cipals ought  after  their  tedious  Service  be  numbered 
atnongU  tliofe  that  jut'll v challenge  that  worthy  de- 
nomination or  Merchant : Ancl  fuch  was  he  who  nd- 
■ -:r  mads  breach  of  Commi/Fon  in  thclcrvicc  of  his 

Principal, 
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Principal,  but  once  ; that  was,  when  Wines  were 
committed  to  him  to  difpofe  of,  but  the-  price  ( by 
reafonof  a glut)  fell, advice  been  given  to  the  Prin- 
cipal of  the  fame,  who  immediately  in  pajlion  wr  ites 
to  his  Fa&or  to  take  a hammer  and  knock  out  the 
heads  ; but  the  I’a&or  conlidering  ( that  leave  mud 
be  given  to  lolers  to  (peak  ) knew  better  tilings,  and 
kept  the  Goods,  ;jnd  fold  them  fon their  full  value  ; 
and  when  Accompts  were  to  be  made,  inftead  of 
bringing  to  the  Accompt  of  Wines,  their  heads 
knock’d  our  per  order,  worthily  brought  per  contra, 
(old  at  their  intrinlick  value.  Such  faithful  Mini  (lets, 
I fay,  juftly  deferve  that  of  our  Saviour,  Well  dene, 
&c.  and  to  be  no  more  called  Factors,  but  Merchants 
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<£)f  tlje  Latojs  of  Mature  nnu  of  Nation#. 


I.  Of  the  variety  and  ccntrarie- 
ty  of  humane  slehicn:,  and 
from  whence  they  firing. 

II.  Of  the  difficulties  that  happen 
in  the  obstructing  our  I>ujui- 
fition  in  finding  that  which  is 
lawful. 

III.  Humane  Laws  from  whence 
they  flow,  and  wherefore  the 

Laws  of  Nature  arc  above  curs 

IV-  No  Man  naturally  more  a 
fudge  than  another  of  Na- 
tures Laws. 

V.  Natures  Laws  are  inftituted 
for  inward goodnefs  and  vir- 
tue, but  State- Laws  for  quiet 
and  repofe. 

. VI.  Of  puniflsmtnt  required  by 
Kjngs  againfl  tlsofe  that  vio- 
late the  Laws  of  Nature  or 
Nations, though  thejame  touch 
not  them,  nor  their  Subjects, 
and  cf  puni flying  an  equal. 

VII  Of  punifhing  an  equal, 
* where  that  right  fails , and 
the  re^fo/ts  of  the  fame. 


VIII.  Subjects  ought  not  to  feck. 
Ju[l ice  in  the  Territory  of  4- 
tsother  Prince  , but  in  their 
own,  unlefs  the  Defendant  be- 
come Fugitive. 

IX.  Of  KJngdoms  equal  in  Pow- 
er cannot  be  commanded,  but 
entreated,  may  be  to  execute 
the  Judgment  of  another  by 
the  Law  of  Nations. 

X-  That  fuel  power  cf  executing 
the  Judgments  or  Decrees  of 
any  Foreign  Nation,  extends 
not  to  thofe  of  Life  or  Ho- 
nour. 

XI.  Of  executing  the  Judg- 
ments given  in  a Kjngdom 
abfo'.ute,  in  another  that  is 
annexed  by  Conquefl  • and 
of  the  difference  of  that,  and 
one  by  Union. 

XII-  Hlsere  that  right  fails  in 
Plantations,  and  the  reafon 
of  the  fame. 


I.  T) Lain  reafon  fhewsus,that  Natural  and  Mathe- 
£ matical  Caufes  have  more  certitude  than  Ci- 
vil ; for  Nature  is  always  uniform  and  alike  in  its  o- 
peracions:  Hence  fire  always  burns,  and  never 
wets  ,•  a ftonc  in  the  Air  naturally  tends  downwards, 
and  never  itays  in  the  middle.  In  Mathematical 
Caufes,  ordinarily  the  forms  are  fuch,  as  have  no 
middle  interpofed,  as  between  even  and  odd  there 
is  no  medium  pant  participations s,  between  a right  line 
and  a crooked  ; there  is  no  middle  lort  of  line  } thu^. 
two  and  two  always  make  four. 

II.  But 
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II.  But  ciril  and  humane  a&ions  proceeding  from 

a mutable  and  various  Principal  ( the  Will  * ) can-  * Jn  ?'«</  *>*• 
not  always  be  alike  or  uniform  : And  beiides  th c.t£r*t'fu  fa' . 
Will  within,  humane  Actions  without,  an«fubje& 
to  different  Circumftances,  and  to  infinite  Mcoun-  aum  natural 
ters  j by  reafon  of  which  their  excefllvc  number,/*  htbent.  non 
they  cannot  be  forefeen  while  Men  are  making  ,n  dcpr***tsst 
Laws : Hence  we  may  undcrftand  wherefore  it  is  - *>ollC' 
laid,  Ornrsis  deftmtio  injure  eft  ftriculofa  • and  that  fum-  1 
mum  Jus  at  fome  time  may  be  found  fumma  injuria  ;as 
to  render  a Man  his  Sword,  when  he  is  actually  mad, 

&c.  And  as  Circumftance  hath  power  to  change  the 
mattet,  fo  in  the  form  of  the  Action,  it  leaves  in 
the  middle  a latitude,  fometimes  inclining  to  one  ex- 
treme, Ibmctimes  to  another. 

For  Example,  betwixt  that  which  by  precept  we  arc 
commanded  ever  to  do,  and  that  which  we  are  com- 
manded never  to  do,  is  placed  that  which  is  lawful  for  A’o»  idea  id 
us  now  and  then  to  do,  or  not  to  do,  in  matters  of  our  velle, 

own  right  fo  far  as  they  feem  expedient,  or  not  ex-  <•/? 

pedient  for  us:  Thus  Jafepb  is  called  a juft  Man,  be- 
caufe  he  thought  of  divorcing  himfelf  from  Mary,  Law  4 * 
though  upon  circumftances  he  would  not,  &c.  But  Dew  volute. 
that  which  perplexes  us  all  here  is,  that  this  lieitum  Anararciju, 
leans  fometimes  more  to  the  one  hand  fometimesmore  1 

to  the  other,lometimesmore  to  that  which  isablblutely  u-xaTj  ^ . A 
good,  Ibmctimes  more  to  that  which  isablblutely  bad; 
from  whence  grow  fcruples  and  doubtings,  whether  * ✓ 

in  fuch  twilight  we  really  participate  more  of  light 
than  of  darknefs,  that  is,  more  of  good  than  of  bad 

III.  Humane  Laws  grow  moil  out  of  thefe  mid- 
dle things,  e x medits  licisss  • and  upon  right  examina- 
tion we  find,  that  a Man  hath  nothing  clle  to  dif- 

pofe,  for  we  poor  fubordinatc  VelTels  ) cannot  fo  n. 
much  as  deliberate  Je  abfolusi  Jehus,  and  ubfolutr  ilhci - Connor.  54. 4, 
m,  for  they  were  in  force  before  Man,  Prince,  or 
People  were  in  being,  and  God  hinileit  cannot  now  Grm'tn  Je  3 1. 
alter  them,they  flowing  imrinlecaliy,  either  from  his  a:  p*' 

Sandity,  Wildom  and  Juftice,  as  he  is  a Creator  and  j J'  ' ‘ l" 
Govcrnoiu’ ; or  elfe  they  How  from  Nature,  whole 
rule  ( according  to  God’s  nuking  it  by  that  which  is 
in  himleil  ) is  right  rcalon  and  hone  fly.  This  up- 
right 
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rightnels  of  Nature,  together  with  that  obligation 
wc  have  to  be  fubjedt  to  it,  was  not  a moment  after 
us,  and  therefore  we  could  not  determine  any  thing 
abouiA;  for  which  caufe  we  have  not  a legiflarive 
Powct^o  alter  or  diminifli  any  of  Nature’s  Laws. 

IV.  St.  Paul  tells  US,  of  thofe  who  without  any  after- 

knowledge  of  God’s  revealed  IP  til  or  Laws  to  Man , were  con- 
dtmnable  by  thofe  of  Nature  alone  in  the  puni(btng  the  break- 
ers thereof.  No  Man  is  naturally  more  a Magiftrate 
than  another,  otherwife  what  meant  Cain,  when  af- 
ter his  Murder  he  cryecl,  Whofoever  jhall  find  me,  will 
kill  me  ? * 

V.  And  though  humane  Laws  remember  us  of  thofe 
things,  yet  it  is  not  as  if  they  gave  their  original  and 
primary  force  of  obliging  ; yea,  reafon  of  State  is 
not  bulled  lo  much  about  inward  Piety  and  Vertue, 
as  it  is  about  publick  quiet  and  repole,  or  thofe  acti- 
ons which  regard  another  Man’s  receiving  right  or 
wrong:  And  hence  it  is  that  great  prodigality  is  not 
fo  feverely  punilhed  as  a little  robbery  ; and  that 
mains  homo  potefiefie  bonus  Gives,  the  reafon  is,  becaufe 
though  he  may  do  himfelf  wrong  in  his  own  rights, 
yet  he  may  always  do  other  Men  right  in  theirs  ; nei- 
ther is  there  any  clear  reafon,  wherefore  thofe  leifer 
fins  and  impieties  fhouldbe  punifhed  by  any  but  God, 
who  is  wifeft  to  know  them,  jufteft  to  weigh  the 
merit  of  them,  and  power  lullelt  to  punilh  them. 

This  is  the  date  of  God's,  and  of  Nature’s  Laws, 
to  which  we  are  all  equally  obliged,  butour  Hosting 
and  circumftantiated  Laws  are  only  to  give  a rule 
for  unequal  and  mutual  community  in  things,  which 
God  and  Nature  gave  us  to  dilpole  of  as  we  would 
our  felves. 

VI.  Hence  it  is,  that  Kings,  and  fuch  as  have  e - 
qual  power  with  Kings,  have  a right  to  require  Pu- 
nifhment,  not  only  for  Injuries  committed  againit 
thcndclves  or  their  Subjects,  but  for  them  alf o that 
do  nor  peculiarly  touch  thenilelves,  whatfoever  the 
Perlbns  that  do  unmanly  violate  the  Law  of  Nature 
or  of  Nations,  for  the  liberty  by . punifhments  to 
provide  for  humane  Society  (as  hath  beerr  already 
mentioned  ) was  in  the  hand  of  every  Man  ; bor 
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after  Commonwealths  and  Courts  of  jufficc  were  Gntiuid,  ju 

ordained,  it  refided  in  the  hand  of  the  higheft  Pow- re  Bel“  « ^ 

ers,  not  properly  as  they  are  over  others,  but  a,  tbere's' UL  *•  taF 

are  under  none : For  fubje&ion  to  others  has  taken  a-  ' 

way  that  right j yea,  fo  much  more  honeft  it  is  to 

s indicate  otiicr  Mens  injuries  than  our  own,  bv  how 

much  more  it  is  to  be  feared,  that  a Man  in  his  own 

by  too  deep  a refentment  may  either  exceed  a mea- 

lure,  or  at  Icaft  intect  hisMindj  however,  this  right 

of  punifliing  an  equal  remains  fLill  in  thole  places 

where  the  People  remain  as  in  great  Families,  and 

not  in  Cities,  or  under  lome  Government:  and 

therefore  thole  that  have  now  Poffelfions  of  any 

parts  of  the  New  World,  or  American  Hies,  till  they 

have  either  voluntarily  lubmitted  to  a Government 

or  put  them  and'  their  difeovery  into  the  hands  or 

protedion  of  lome  Prince  that  may  exercile  power 

there  remains  the  old  and  natural  right  of  punilhing 

for  offences : So  likewife  where  Perlons  lhal!  he  af- 

faulted  by  Pirates  on  the  Seas,  if  they  be  overcome, 

they  may  be  immediately  executed  by  the  Law  of 

Nature  j for  otherwile  there  would  be  a failure  of 

power  to  punilh  fuch  : Belides.  the  old  natural  liber- ride  ri,lTt p;< 

ty  remains  in  all  places  where  are  no  Judgments  • rac>  §•  i »,  12- 

Fo  where  they  arc  taken  and  brought  to  a Port,  and 

the  Judge  openly  relules  the  Trval  of  them,  or  that 

the  i ryal  of  them  cannot  be  had,  without  an  appa- t-ee.  extent  u 

renr  detriment  and  lols  to  the  Captors,  Juffics  may  tJno:‘  metut. 

be  done  upon  them  by  the  Law  ofNature 

11.  Two  Pirates  refolving  to  aflault  and  rob  the 
next  \ effcl  they  meet  with,  ( not  knowing  each  o- 
tliers  condition  or  dclign  ; encounter,  and  the  one 
happens  to  be  overcome  by  the  other  ; the  quell  ion 
is  now,  whether  the  above-mentioned  right  f<>  far 
remains,  as  that  the  ftronger  mav  execute  him  whom 
he  hath  overcome  f Kigiic  Rea Ion  dictates,  that  i lief"  ""’/ 
evil-doer  may  be  puniflud,  not  who  ihraitd  pttnilii  dbZ  !'l7'{ 

him:  but  that  Nature  lnHirienrKf  ri,  .,  / ‘ ‘ ' ^ 


except  Superiour  be  taken  in  that  lenfe,  rhat  tfic  c-  0 
»il-doer  be  thought  to  have  made  himfoif  thereby  in 

loriour 
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feriour  to  :iny  other,  and  to  have  as  it  were  degraded 
himfelf  from  the  order  of  Men  into  the  number  of 
Beafts  fubjeCt  to  no  Man,  and  fuch  are  Pirates,  who 
have  no  other  denomination  but  Night-wolves,  or 
Beafts  of  Prey.  By  Naturcit  is  ordained.  That  tbe  bet- 
ter command  the  wor/e : And  Artjlotle  faith,  Tbe  worfe  art 
provided  for  tbe  ufe  of  tbe  better  as  -bell  in  Naturals  as  in 
Artificials.  It  follows  hence, that  at  ieaft  a guilty  Perfon 
ought  not  to  be  punilhed  by  another  equally  guilty,- 
to  which  purpoie  is  that  Saying  of  Ghrift,  Wbofoever 
of  you  is  -without  fin  ( that  is  luch  fin  ) let  birrs  throw  tbe 
firft font.  Pertinent  is  that  faying.  The  Sentence  can 
have  no  authority  ,U> here  be  that  judgetb  is  to  be  condemned: 
From  whence  it  follows,  that  the  right  of  punifhing 
in  fuch  cafe  at  fuch  time  ceafes. 

VIII.  On  the  other  hand.  Subjects  that  have  juft 
caufe  of  Action,  and  inhabit  under  their  own  Sove- 
reign, ought  not  to  wave  his  Juftice,  and  fly  into 
the  Territory  of  another,  but  ought  to  leek  it  in 
their  own,  unlefs  the  Defendant  becomes  Fugitive. 
One  Rkbard  Hieron  being  a Merchant  of  London  and 
Leige  man  of  the  King,  and  born  in  England,  com- 
menc’d a Suit  againft  J.  Walden  Major  of  the  Staple 
of  Calice  and  other  Merchants  of  the  Staple,  cauled 
them  to  be  arrefted  in  Flanders  in  the  Court  of  the 
Duke  of  Burgundy,  held  in  Bruges,  for  certain  Inju- 
ries fuppofed  by  them  to  be  made  within  the  Juiif 
diction  of  the  King  of  England  at  Calltce,  and  after 
the  Defendants  did  appeal  to  the  Parliament  at  Eartt, 
and  were  there  difmifs’d by  a Judicial  Sentence,  for 
that  they  had  no  Cognizance  or  Ground  to  inquire 
or  examine  matters  committed  within  the  Jurildicti 
on  of  the  King  of  England,  and  by  his  Subjects  there 
inhabiting  in  a Foreign  Court,  the  Record  does 
make  mention,  that  this  was  an  act  fo  derogating 
from  the  Law,  and  of  fo  high  a Contempt,  that  it 
was  enacted,  SUic  bjicf  tte  proclamation  iffeca,  Iup  com1 
niaunDant  a CurceaCec  Con  Cftaffton,  <$  que  Sil  ni  apjc? 
rue  les  &itss  Dcfcntmitro  jjop  Del  Realm  0 anglererce 
pec  afeun  matter  Oeterminable  under  the  Jurildidion 
and  Obedience  ol  the  King  of  England  ou  I on  il  flD 
JuriCDlttfon.  The  Judgment  given fconque  ft  frrra 

QI. 
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$c.  he  fhall  be  put  out  of  the  Protection  of  the  King 
of  England,  and  forfeit  all  his  Lands,  Tenements, 

Goods,  and  Chattels,  and  that  no  Pardon  fhall  be  to 
him  available. 

IX.  Yet  Kingdoms  which  are  equal  in  power,  and 
having  no  dependance  on  each  ether,  cannot  be 
commanded  nor  correfted  of  anod  e*- ^ but  if  there 
be  a quellion,  to  execute  the  Decree  or  Judgment 
of  one  in  the  Territory  of  the  other,  there  may  iffus 
forth  a Commiflion  of  Entreaty  under  the  Seal  of 
that  Court  where  the  Judgment  was  given,  or  at 
leaf!  under  the  Great  Seal  of  the  Prince,  directed  to 
the  Judges  in  that  place  where  the  Defendant  is  reft- 
dent,  and  the  Judge  to  whom  the  laid  Commiflion 
Is  dire&ed  may  award  Execution,  according  to  the 
Laws  of  Nations : And  fo  it  was  adjudged,  where 
one  having  recovered  a Debtbefore  thcGovernourof 
Friejland , the  Defendant  upon  that  fled  for  England ,t[\Q 
Govcrnour,  attheRequcil  ofthcPlantifF  ilfued  forth 
his  CommiQion  of  Requeft,  directed  Omnibus  Magif-  5 ^ ^ j . 
trattbui  infra  Regnum  Anglia , regam,  to  make  Execu-  Rolls  A bi-id* 
tion,  of  the  faid  Judgment ; upon  which  the  Judge  menc,  iv,erf 
of  the  Admiralty  in  England ilTued  forth  an  Execution  Caljc  uP°[i  a 
of  that  Sentence,  and  the  Defendant  was  taken,  up-  eJ*h*' J CorP«t 
on  which  he  brought  his  Habeas  Corpus,  and  adjudged  , ‘fevinj  167 
the  Sentence  well  executed  by  the  Laws  of  Nations,  juradoieAnfi 
and  according  to  the  Common  Law  of  this  Realm.  Gregory  1 Sidi 

So  likewile  if  a Dutcb-mm  takes  up  Goods  at  the4>3* 

Port  of  London,  and  gives  a Note  under  his  hand  for 
the  payment  of  the  lame,  and  then  flies  into  Holland, 
the  Vendor  may  apply  himfclf  to  the  Lord  Mayor  of 
London ; and  upon  proof  of  the  delivery,  and  the 
Sale  of  the  Goods,  the  Lor, l .VLsjor  making  a Certifi- 
cate of  the  lame,  and  fending  it  under  the  City- 
Seal  dire&ed,  as  above  they  of  Holland  will  and  do 
execute  the  lame  upon  the  Party. 

Herein  this  lull  Calc  differs  fi  om  the  firft  ; for  by 
the  former,  if  there  lhoutd  fail  a quellion  about  the 
interpretation  of  the  Judgment  or  .sentence,  the 
lame  cannot  be  done,  for  they  are  not  to  examine 
the  fame;  and  the  realbn  is,  leal  the  Stranger  be 
induced  at  another  time  to  do  the  like,  and  io  dif- 

S s l'olve 
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folve  the  Judgments  whereof  they  fliould  demand 
the  Execution  , the  which  would  be  done  more 
through  jealoufic  of  the  State,  than  for  any  injuftice 
in  them  : Befidcs,  the  Judgments  or  Sentences, 

which  are  matters  of  Record,  and  of  the  greateit  fe- 
curity  in  a Kingdom,  the  prelumption  that  they 
were  juftly  given,  (hall  always  be  underftood. 

X But  in  the  latter  the  fame  may  be  examined, 
that  is,  the  Merchant  may  be  heard  as  to  his  legal 
defence,  either  to  the  leffcning  or  difeharging  the 
debt  or  damage,  but  againft  the  teftimony  certified, 
no  objection  can  be  made,  but  the  fame  is  admitted 
as  legally  proved. 

But  if  there  be  a queftion  of  honour  or  life,  there 
they  may  not  execute  the  Judgments  of  Foreign 
Judges,  cfpecially  if  they  have  not  known  the  merit 
of  the  cauies  or  leen  the  Informations,  or  heard  the 
WitnelTes  ; but  more  efpecialiy  in  England,  for  there 
can  in  no  rcfpect  wharioever  the  life  of  a Man  ( let 
Jiis  offence  he  never  fo  heinous  ) be  brought  to  pu- 
nifimicnt  without  a legal  Tryal*,  and  that  by  die 
producing  of  Wicnelles  viva  voce  to  his  facej  yet 
Princes  for  the  refpeet  they  bear  each  other,  and 
for  the  Good  of  Juflice,  though  they  cannot  at  the 
bare  requeft  of  the  Judges  of  another  Prince,  put 
them  to  death  ; yet  they  may  for  exemplary  punifh- 
ments  ( which  ought  to  be  made  upon  the  places 
where  the  face  was  committed)  yeild  the  natural 
Subject  to  his  natural  Prince,  unlels  the  Prince  to 
i Art  7.  wh°ni  the  Fugitive  is  fled,  finds  that  he  is  unjuftly 
Stttitn  judica-  purfued,  fur  in  fuch  cafes  he  is  not  bound  to  yeild 
ttvts tjjc  faucos  them  j yea.  he  is  forbidden  by  the  Law  pf  God  to 
'jos mala  reftore  a bond-mar.  , which  is  fled  into  another 
fem.q  iam  Man’s  houlc  to  avoid  the  fury  of  his  Mailer. 
smnnerjam  XI.  And  as  the  fame  is  in  calcs  Foreign,  lb  likc- 
7on:iro.  Wile  111  thole  E-ilates  that  are  under  the  Crown  cf  Eng- 
* pdfeb.  M-  land;  and  therefore  if  a Man  recovers  againft  * 7-  S. 
Car  z.  m B- K in  the  Khig's  Bench  in  England,  and  then  the  De- 

»»;  H:l  cm-  in- 
ter Et’ardi  4"4 
Ajkfi  r. 


* r-J:e  4.  J». 
Jlit.fo:.  fi. 


Soto  dc  Juf. 
if  Jure , /.  $. 
Art.  7. 


fondant  flies  over  Into  Ireland '3  the  Judgment  may  be 
certified  c ver  into  the  Chancery  in  Ireland,  and  they 


mav  by  Ainu  a;u  lend  it  into  the  King's  Bench  there, 
and  they  may  avyu.u  execution,  or  otherwifa 

• * { l.C 
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the  Party  may  bring  his  Action  of  Debt  on 
the  fame  ; io  the  like  has  been  done  for  De- 
crees given  in  the  Lbanctry  in  England,  which 
have  been  exemplified  under  the  Great  Seal,  direc- 
ted to  the  King’s  Lieutenant,  for  the  putting  the 
lame  in  execution  there ; but  in  no  cafe  a Judgment 
given  in  England  may  bg  certified  over  under  any 
other  Seal,  but  that  of  the  Grc-at  one. 

But  in  Zealand  it  is  othcrvvile  ; far  tint  is  a King- 
dom ablolutc,  and  not*  like  Jrr.'v  \ ; n ch  * a Cc-.m 
annexed  by  : — r-  butt!  c ctf  ••  i-  by  Union;  uid 

though  they  be  united  ;;vf  r one  prince  ad  f'km, 
yet  their  Law's  are  diftinct,  1^  as  if  they  had  n«vci 
been  united;  and  therefore  the  execution  of  the 
Judgments  in  each  .other,  mud  be  done  upon  R.e- 
queft,  as  above,  and  chat  according  to  the  Laws  of 
Nations. 

XI  l But  i n Colonies  or  Plantation,  which  are  ret’ uccd 
into  the  condition  of  great  Families,  have  not  this 
.Right  of  Requelling.  for  they  are  governed  by  the 
l.aws  preferibed  by  the  Sovereign  cf  the  lame,  who 
may  fee  Juiiidictions,  and  make  them  places  privi- 
ledged  not  to  have  the  Perfons  attached  or  arrefted 
in  any  other  places,  but  within  their  own  bounds ; 
lo  likewife  upon  their  fir  it  forming  or  Inftitution, 
may  lb  declare  that  for  any  Debt  or  Contract  made, 
or  done  many  place  but  in  that  of  the  lame  Planta- 
tion, they  fhall  not  be  impleaded;  and  therefore  in 
Virginia  at  this  day,  if  a Man  contracts  a debt  in  Eng- 
land, Sz  Hies  to  thelame  he  cannot  be  there  impleaded; 
But  if  a Man  takes  up  Goods,  and  carries  the  fame 
over  thither,  there  he  may  be  lucd  in  the  place;  lb 
iikewile  if  ic  can  be  proved  he  carried  over  the  Mo- 
ney borrowed,  and  this  amongft  others  of  the 
l.aws  and  Conftitutions  of  thole  V lan:,:; ions , is 
prelerved  inviolably,  the  lame  being  as  it  were  a 
pledge  and  general  i.aferv,  which  is  given  to  thole 
Inhabitants  tnac  fliall  refort  thither,  and  there  plant 
themlelves  for  the  good  of  the  place  ; and  although 
thole  that  thither  iiy,  by  realbn  of  great  and  unre- 
parable  Ioffes,  have  contracted  Debts  far  beyond 
their  ability  to  fatisfie,  a failure  of  which,  in  ilriei- 
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ncfs  of  Law,  may  ( if  the  Creditor  plcafes  ) ob- 
lige their  Bodies  to  imprifonment  ; yet  doth  it  not 
thence  follow  that  the  lame  ought  to  be  cxa&ed  j 
for  though  the  Carcafs  of  Man  may  gratifie  the  Re- 
venge of  the  Creditor,  vet  it  never  can  pay  the 
debt  ,•  wherefore  if  thofe  ends  by  themfelves  in  a 
moral  eftimation  be  not  neceflary  ; or  if  other  ends 
on  the  oppofite  part  occur,  not  lels  profitable  or  ne- 
ceflary ; or  if  the  ends  propofed  by  Imprifonment 
* auintum  may  be  attained  another  way,  it  will  then  follow 
iraci.  i.  n.  that  jf  there  be  nothing  of  obligation  on  the  Deb- 
tors part,  to  render  himfelf  a l’rifoner  to  the  Cre- 
ditor, that  then  if  the  fame  can  or  may  be  avoided 
by  flight,  the  fame  in  ccnfcience  may  be  done  ; 
according  to  that  of  Cicero  *,  It  was  not  fit  perhaps  to 
difmi's  him  being  brought  to  Judgment,  but  that  he  (hould 
be  inquired  after,  and  brought  to  Judgment , was  not  tie - 
ceJJarj. 
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Petty  Averidgcs  u'Acre  due, 

2^  2 A 

l Chat  it  it,  C 4. 

3niitp. 

1 he  committing  of  depredation 
on  Nations  in  Am  icy,  is 
Piracy,  L 5.  Sj  2j  LL 

Robbing  them,  how  the  Per  font 
may  be  proceeded  again f, 
74.  If. 

Sttitrnncesf. 

Vide  lib.  z.  cap  -.tot. 

Several  forms  oj  ATTu  ranee, 
2*7.  2* 

When  ufurions,  z.  j.  12. 

ambaffaliojss. 

Their  Goods  exempt  from  Re- 
prisal, T.  1 S. 

Places  proper  for  them  to  treat 
m,  and  in  what  manner, 
r.  7-  io»  u,  12. 

None  under  the  degree  of  a 
Prince  can  (end  them,  jl. 

m 4. 

Where  forbid , received,  and  on 
what  grounds,  L 1 o,  7,  8. 

Not  to  render  an  account  for 
their  Aci tons,  L.  10.  9. 

Their  Immunities  and  Prixn- 
dr-  <.  Vide  cap.  A111- 
l ailadors. 

A m baiia  dors  and  others  how 
to  be  filmed. 

Then. 

• Vide 
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Lib.  Chap.  §. 
Vide  lib.  3.  cap. 

Arbitrament  ptrs).&  1 o.  W. 

?•  . v 7’i 

Merchants  Alien  how  to  be 

«M  i:  2: 1 f • 

Jjfue  born  bejond  Sea  of  Ellg- 
lifh  Parents  going  without 
Licence , whither  an  Alien . 

lS. 

An  Englifh  Merchant  Alar  - 
riesan  Alien,  the  IJJ'ue  not 
Alien,  4.  x*  &, 


Bailc. 

BAile  not  repairable  in  Er- 
ror on  a "Judgment , in  an 
A.llion  upon  the  Cafe  on  a 
Bill  of  Exchange.  1,  10. 2- 

Barratry 

in  the  Marriners,  z±  ^ x 

3lSottomcn>. 

Vide  lib.  2 cap.  i r. 

Forms of  ftch  Bills,  z.  ri,  T2. 
Defcription  of  it,  Ibid 

tBonfcage. 

When  and  how  introduced , 
h 1*  L 2i  hAi  f • 

Court  of  policy. 

Decree  in  the  Court  of  Po- 


2,  ?.  liL 

Court  of  Policy  andAJfi- 
ranee  by  the  Slat  of  4.  . 
Elrz,  & i\  & Cur.  2* 

Con'joj. 

For  a Ship  to  depart  with 
Convoy,  how  to  be  con- 
I h ued , 2,  2:  Ll. 

Cljarttc=partp. 

Charter-Party,  what  it  is, 
the  feveral  forms , 2.  4.  4.. 

Covenants  mutual  in  a Char- 
ter Party,  cannotbe  pleads 
ed  one  again  ft  another,  2i 
4.  £7- 

Covenant  again  [l  one  where  ft- 
vtral Covenant.  2.  4.  J. 

Covenant  bp  one  who  never [ea- 
led  the  Charter-Party 
2.  4.  16 

Contribution, 

Whether  it  may  bt  had  in 
cafes  »f  f *fcr mg  *1  R.-pn- 
Zal,  2.  17 1 lS. 

Contribution  the  mam  In- 
gredient in  Leagues, 

In  War.  V id.  cap.  Contri- 
bution. 

Contribution  for  Goods 
wrecht,  2,  f 4. 

Contributions  andAvcria- 

S s 4 *es. 
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ges.  Vid  lib.  2 cap.  C 

^Contribution  f.rGoods  cafl 
overboard  in  a Sto>m  vr 
Tempt jr . 2.  £4. 

Where  none  fhall  be,  thd  a lo\s . 

2.&LL 

• Contribution  for  Goods  n- 
dcerrii  d irom  a Ficate,  or 
{foiled ay  *T.  usher,  27.14- 

CoiitttcrUnD. 

Such  Goods  arc  fubjeci  to  bt 
made  Fuze,  L L.  24. 

Ctittom. 

I low  confused  touching  Bills 
of  Exchange,  z±  1®.  14. 

Cuftoms  to  the  Crown.  Vid. 
lib.  2.  cap  z-  12,7,1  3,14, 

One  whole  bather  is  an  Alien , 
but  ^/o/^rEnglilh,ii’i6« 
tber  he  (hall  pay  Aliens 
Duty  or  Cufl  om , j.12  7. 

Goods  conveyed  to  ftveral 
Forts,  fhall  not  pay  Cuflom 
twice,  z.  12.7. 

Goods  cajl  overboard  by  Tens 
fejl  fhall  not  pay  Cuflom, 

2*  L2  2 : 

£)at  y paid  for  Salt , taken  as 
Fuze.  2.  i_L.  7. 

Allowances  to  Merchants  up- 
on the  Acts  of  Tannage  and 
Found  age,  2.  12  11. 

Countermand. 

When  end  where  on  Bids  of 
fixe  barge, 


Con  butt. 

Merchant sto  have  it  both  fafe 
and  jure,  2,  12. 


DtCcrtrrg. 

SUbjcll  to  punifhment,  l 
n.  20. 21. 
DisfcancjjiQnff. 

The  various  and  fevtral  ways, 

hl'9i 

D£fccnt?(. 

According  to  the  Laws  of  fe- 
ver al  Countries  , and  of 
England,  2 2 Ai 
Of  Impediments  in  one  that  ts 
net  the  medius  AnteceA 
(or,  and  of  the  medius 
Anteceffor  lineal  and  col- 
lateral, J.  z.  f . 6. 

Dotoer. 

Whether  an  Alien  is  capstble  of 
the  (ante,  ;.  ;.  43. 

Dcnijatlon. 

Vide  lib.  j.  cap.  3 tot. 
DeosLnds  and  Royal  Fsfh  be- 
long to  the  Admiral,  r. 

6.  it. 

Dcrclfa. 

Of  things  loft  in  the  Sea, and  by 
ethers  retain'd,  214. 

CncuHtf. 
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THtir  Goods  may  be  taken 
er  [polled  by  the  Laws 
of  Nations,  L.  L I£. 
He  that  [applies  an  Enemy, 
becomes  an  Enemy,  1.1.1  ^ 
What  things  of  theirs  are  not 
fubjelt  to  fpoil  by  the  Laws 
of  War,  1.  %.  14. 

The  Right  of  flaying  them, 

lh 

Beaten , how  he  ought  to  be 
purjued  and  flam,  1, 1 3.17. 

CDntnftp’ 

The  Subjeils  of  Nations  in 
Enmity,  if  they  depredate 
bow  triable,  i_.  4.  lo. 

(feccfcange. 

Vide  lib  1*  cap.  m,  tot. 
ytb,  and  loth,  IV.  5,  upon 
Inland-Bills  o/Exchaage, 
a,  10.  i£. 
What  Ail  ions  and  how  to  be 
brought  on  Bills  of  Ex- 
change, 2.  m,  iy.  39. 
Toy  able  to  Bearer,  2.  lo.  23. 
Recovery  agamft  theQrawer, 
he  [hall  refort  on  the  lndor- 
ftr,  1.  LQ;  2 1- 

If  paid  before  due  to  one  that 
breaketb,  mu  ft  b*  paid  a- 
ga;n , 2.  IQ.  ^2. 


Lib.  Chap.  §. 

What,  J.LXO. 


SHip  not  forfeited  till  Con- 
demnation, 2.  L.  13. 

Forfeitures  upon  t he  St  at.  of 
afb,  and  pb,  of  W.  %.c. 

1 S’.  2-  L IJ. 

ifyn'gnrcjf* 

< 

Ought  to  be  preferred  from 
wrong  and  violence,  L,  2* 

iE 

How  their  condition  differs 
from  that  of  a Subjcif , 
X-  2-  12. 

Denying  them  juflicc  may  oc- 
cafson  Letters  of  Reprisal ; 
Ships  taken  with  Counter- 
band  Goods , where  forfeit- 
td,  1.  12. 

ifecfoj. 

His  Bill  on  a Company , where 
obligatory,'  2 * 10.  <9. 

Their  Vriviledges  and  Immu- 
nities in  all  refpetls  con/i- 
dered,  L c.  8 

Two  or  more  joynt  Merchants 
one  of  them  makes  a Fac- 
tor, ail  or  one  of  them  may 
bring  an  Alt  ion  againii 

him , 

Onejcynt  Fa&oi  may  account 
Vfith  his  Variner,  8.  L. 
Sale  by  a Faftor  :o  one  that 
* becomes 

• J 
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becomes  Bankrupt,  5.  8.  L, 

Account  for  Goods  received  ad 
Merchandizandum  pood, 

8.  L 

7 There  chargeable  in  his  own 
right,  L & r • 

If' here  an  Account, not Aijjump- 
fs:  lyes  again;}  him,  ^.8. t. 

jrlan;. 

To  be  pail  !ty  Natives  at  well 
as  Foreigners,  L.  y.  8. 

The  Duty  of  toe  lame  is  a 
Right  not  Honorary, 1.$  2 3. 

The  Difference  between  the 
Engl’jh  and  French  Flag, 
LJ.II. 

Navu  Laws  of  trance  , 
L Z.  J. 

The  advatit*nc  of  the  fame  to 
Lngla  2 l f.  1 ?,  1 3. 

Paid  in  ad  .ices,  1.14^,%^. 

7 be  neglect  bou>  punched  , 
la  LLL 

Where  be  may  be  pumfied  or 
flam,  L,  £L  gj  to. 

By  wh  im  to  be  punifhed , L 
rL  l. 

Where  they  may  be  delivered 
up,  and  where  not,  r . II. 

.?  .>  h 6- 

An  innocent  Fugitive,  whe- 
ther be  may  be  delivered 
up,  and  where  be  ought  of 

ktw'elf,  L U.  ^2: 
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Ships  taken  and  retaken  in 
IVar  determines  tbcVrzxgfiz, 

0/ Freight  generally  in  all 
matters.  Vide  iib.  2 cap. 

4: 

Freight  by  the  Jun , how  to 
be  con  (hut  d,  ~ 4.  44. 


N 


p. 

Aval  Laws  of  the 
llanfe  Towns,  L2.  5. 

Boriagttf* 


The  taking  of  them  is  a relin- 
quijhtng  of  the  Faith, 
jl  FL  i-Si 

pppomcrae  02  paton. 

The  Mift°r  in  vcccfftty  jnay 
pawn  the  Feffel,  2.  2-  14. 
And  where  not,  I y, 

■Jucijmemjs. 

f~" 1 Ivcn  agatnjf  apparent 
■\_  T Right, may  occafion Let- 
ters of  Reprisal,  1.  2.  14. 

SetolS.  . 

* 

Their  fate  and  condition  an- 
ciently and  modern !)■  conft- 
dered  in  England.  Vid. 

lib. 
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lib.  ^ cap.  (u  tot. 

3!nfanr, 

Infant  Mafia  of  a Ship,  1* 

2.  I!, 


Ling. 

BY  his  Prerogative  may  re- 
frain Merchants  from 
trading , tf  not  with  a Chn 
fltan  People,  at  leaf  from 
lnfidils , 2*  I_2*  2* 

Where  the  King  by  his  Prero- 
gative may  tmpofe  Duties , 
and  where  not,  2*  Li*  l* 

& l*  l£*  5. 
Where  by  his  Prerogative  he 
may  prefs  Ships  and  Mari- 
ners, 1*  6,  Lj  4^  i. 

It  muf  be  office  that  muji  en- 
title theming  to  the  Eflate 
of  an  Alien  ; nor  can  he 
take  a Copyhold,  becaufe  in * 
confident  with  his  Dignity, 
i,  2,  IO.  I_ L* 
Cannot  naturalise  without 
All  of  Parliament,  5 . q , 1 . 
His  Parfon , where  it  does 
extend  to  an  Alien , and 
where  not,  T 4: 

The  Ejtattsofjews  / olely  at 
the  will  of  the  King , ^ j-. 
Kings  that  are  equal  in  pow 
er  have  right  to  require 
punishment  from  the  Sub 
peels  of  others,  3,  g.  y 


ABLE. 

Lib.  Chap  §. 

Lingoom. 

One  Conquered  and  united  to 
the  Crown  of  England, 
whether  by  granting  them 
a Power  to  make  Laws,  can 
implieitely give  them  fuch  a 
Sovereignty  as  to  impofe  on 
England.  h ±Lh 

Whether  a Kingdom  depen- 
dent can  naturalise , 5 .3,6. 
When  obtained  by  a Conquefl, 
bow  the  Empire  of  the  fame 
is  acquired,  E hr  7l 

May  execute  the  Decrees  in 
one  another s Count  ry,  j .9*7* 
Extend  not  to  the  execution  of 
thoft  wherein  Life  or  Ho- 
nour is  concerned,  9.  10. 


Legation. 

Pirates  and  Fugitivesmay 
have  right  of  Legati- 

OHj  L d?  da  1: 

League?, 

The  validity  of  thofe  off  in  five 
and  defey/ive,l,'].i~j,l<6, 1 9- 
\ idcthtContents  of  tbatCbap- 
ter. 

LoaDtnanagr. 

Vide  lib  2*  cap.  9. 

Lato. 

Common  Law  preferred  to  the 
Admiralty,  , l £*  1 i". 

Fsrfcuj 

K . 
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Verfoitt  cm* tripled  by  the  fame 
from  the  Swerd,  in  War, 
lh.*i8. 

The  Laws  of  Nature  and  of 
Nations  confiderei.  , Vid. 
lib.  cap 

St  at.  of  Limitation  pleadable 
in  the  Admiralty.  L,  4. 

Hi  hit  L 

Lonbon. 

Tie  CittZjtns  of  tie  fame  are 
exempt  from  Prifage,z.<& 


Maintenance. 

DFJivery  or  buying  Bills  of 
Exchange,  not  Main- 
tenance, 1.10.  !£. 

Murbec. 

Tirates,  if  one  flays , all  his 
Confederates  art  Pnnci- 
pals,  L.  4.  14 

Madcr  anb  £>tonecd. 

Mafter  andOwners  refpon- 
fible,  lib  1.  L £. 

Goods  are  laden  above  the  O- 
'verlope  or  forbidden  Goods, 
1.  h I- 

Mifl  er  only  liable  to  Devsati- 
' yn  and  li  trretry ,and  where, 

• LliL 
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Mafler  chargeable  to  pay 
Waifage,  2.  1.  1. 

Mafler  not  chargeable  •with 
the  Mariners  Contra&t, 

1LIL 

Statutes  of  the  "]tb , and  8 tb, 
and  <)tb,  of  W.  J.  for 
the  encreafe  and  encourage- 
ment of  Seamen.  2,  3 

Mariners  may  joyn  in  an 
Aft  son  for  Wages,  Z,  8. 

Manners  lofe  their  Wages  if 
the  Ship  be  loft,  2,  ^ 1 0. 

Where  Felony  in  him  to  open 
things  committed  ’to  bis 
charge,  a>.d  where  not,  3. 

*'  4-  *7* 

Mufl  answer  damage  to  the 
Gordi  !j<s  Duty  throughout  ■ 
Vid  lib  2.  cap.  2.  tot. 

Their  dower  over  their  Ma- 
riners, i.  2,  2. 

Where  he  is  refponfible  for 
Goods  ptirloined,Z.z.t  5,17. 

Of  their  Faults,  2.  4 io. 

Ships  and  Goods  "where  obli- 
ged for  the  redemption  of 

the  Mailer,  2.  6. 1 

Mafter  discharged  of  the  da- 
mage, if  the  Enfurer  is 
made  liable,  2.  7.  g. 

Meceljanf0. 

O/"  Merchants  their  advan- 
tages. Vide  lib.  3.  cap.  j. 
cor. 

Lofing  bis  Goods  at  Sea  by  Pi- 
racy, or  Tempefl,  *f  found, 
(lull have rtflttution.i  Ch 

Merchant 
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Merchan t-Strangers  exem- 
pted from  PrtKe , b.  0. 

Merchant  become  Surety 
•where  he  never  intended 
it,  L 7.  L 

Aclien  fur conceflitlolve- 
re,  by  the  Cujhtn  of  Mer- 
chants, j.  l 

Bilh  Obligatory  amongjl 
Merchants  affignable  , 
}■  T L 

Partners  of  a Ship , cannot 
difolve  before  one  Voyagt, 

'jtn-  a ^ ^ ^ 

Actson  agatnft  one  upvn  a 

promije  made  by  fu-'tMer- 

chantSj  3. ,7.  14 

Laws  and  Cufloms  between 

Merchants,  *0  be  taken 

notice  of  by  the  Courts  at 

L™’,  IT  15. 

Merchants  in  an  Enemies 
Country  privsledged  from 

Violence , lili  Hi 

No  Survtvor[hip  between 

Merchants,  3.  7.  14. 
Amercement  of  a Merchant 
it  ought  to  be,  j. 

iL 

To  «//  <j  Merchant  Bank- 
rupt ts  ubltonable , J.  J. 

H 

How  he  becomes  a Bankrupt 
tn  Spain,  hh\5i 

sprrckantiije* 

When  fuljtSl  to  be  cajl  over- 
board, 2_,  (L  [j 

Trading  in  the  fame  both  ho- 


Lib.  Chap. 


nourable  and  advantageous, 

iihu* 

spanumlflion. 

By  the  Roman . Hebrew,  and 
Laws  of  England,  3.1.8. 

spaefnertf. 

Mariners  wages  fuable  in 
the  Admiralty , r.  6. 12. 

Whether  Jubjefi  to  be  prefl , 
and  prefl,  departing,  how 
punijbed,  J . £,  £,  6,7,  2, 

Their  love  naturally  to  vali- 
ant Generals,  l.  1 3.  Z. 

0/ their  Faults , l 13.4. 

Of  their  Offences  and  Punt  fo- 
ments generally  considered , 

Death  in  a Mariner  to  re- 
lieve an  Enemy,  l 3.8. 

Mutiny  among  them  , bow 
puntfhable,  L,  1 3.  19,  2 3. 

Maimed  in  War,  how  provi- 
ded for,  J.  1 3,  iiL 

Their  Pnviledgei  , lmmuns- 
ties,  Dutie< , and  i uni fo- 
ments, Vid.lib.  icap.  j. 
tot. 

jponep. 

All  ion  fir  Guineas  or  foreign 
Coin , X.  10.  iq. 

. I 7M. 

Its  ufe  anciently  and  modern- 

f,  Z.  11,1,2,3.4  <i-6. 

7 be  diff<  rente  where ad  vanned 
to  i/e  ujtd  tn  Commerce  at 
< Und. 
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Land,  and  that  which  i< 

. advanced  at  Sea, z.i  1.8,9. 
Loft  in  Wreck, where  the  Len- 
der (hail  bear  the  lop,  and 
where  not,  & If.  to. 
Taken  up  by  the  Mafter , where 
obligatory  on  the  Owners, 
%.  II.  II. 


iiatticalijatfon  o£  a &fr'p. 

FOreign  Ship  Naturalized 
rseed  not  take  Oath  a- 
gam,  2.L  Ij. 

ipiatuce, 

A General  Community  tn  the 
ft  ate  of  Nature,  lli. 
Whether  that  (late  might  have 
continued,  LLL 

By  Nature  no  Man  it  bound 
for  the  Debt  of  another,  l 

2,  i, 

By  Nature  no  ABn  are 
Slaves,  J.  L L 

jicurerjS. 

Where  obliged  to  make  reftitu- 
tion  of  Prizes  brought  into 
their  Ports , l j.  1 4. 

How  to  behave  themjelves  be- 
tween two  warring  States , 
L 

Where  their  Goods  may  be  pi- 
p'd, L L.  2 j*. 

Wien  takin,  b.w  to  be  cen[i- 
dcretl  at  to  the  making  tbent 


BLE. 


Prize,  L J.  lo^iL 

Where  tniurlcd. 

Neutrality  how  made  and  go- 
verned, and  the  advanta- 
ges of  the  fame,  1 . 2.  8j  2- 

Force  not  to  be  ujed  to  them, 
and  their  duty  to  both  par- 
ties, L 12,  L,  2* 

J^rcefUtp, 

In  the  Law  of  Dominion  ex- 
freawNecefllty  is  except- 
ed. 

Not  to  feize  Ships  but  in  ex- 

tream  Ncceflity,r.6  ? 4- 

Where  thoje  tn  Neceffiry  may 
have  right  to  plant,  and 
where  our  original  right 
may  be  ajjumed  in  extream 
Neceffity,  3.9.7,  8,  9, 
10,  ii. 

/iatucaUjatfotu 

The  fame  muft  be  by  Act  of 
Parltamtnt , 3.  3.  L 

©/■Naturalization  generally 
confidered,  Vide  lib.  3. 
cap.  3. 


Iven  to  a Pirate,  if  ob- 
'V  T ligatory,  I,  4.  J. 
Binds  only  the  Per  [on,  but  the 
Promile  obliges  the  Succef- 
for.  I.  7.  29. 

Bill  obligatory , 3.  7.  l 
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1 

£)cratt. 

Pirates  overcome  and  taken 
on  the  fame,  may  be  exe- 
cuted immediately  without 
any  fclemn  Tr/al,  l 4, 12, 
The  Oleron  Naval  Laws , r, 

^ iiHi 

iDtonerj 3. 

Their  fever al  powers,  %, 
Majltr  brought  in  by  them , 
and  to  be  repaired  in  da 
mage  by  him,  :u  i 4,  5. 
lb  here  obliged  by  the  att  of 
the  Alaf.tr , and  where  not , 

1 » L ^ 10 
Vide  Chap.  Owners^  l 
%_  tot. 

An  Owner  r/ufts  to  ftt  the 

Cu.  p o.e  <*  l' oy  ge,  the 
* ti/cr  i ir>u  \ do  i:}  and  how, 
i ii  Tt 


i «•»* 

WH  n Hoc  fume  hep  an, 
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